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LOVEDEN  V.  LOVEDEN, 

THIS  was  s  case  of  divorce  by  reason  of  adul-  i^thjufy  isio. 
tery  of  the  wife,  in  which  the  principles  and  J^^j^*^ 
rules  of  circumstantial  evidence,  in  such  case^i,  cuescfdivorca 
were  much  discussed  to  the  efiect  appearing  in  the  advS^ kc 
Judgment     ' 

JUDOICENT. 

Sir  fVil^gm  ScotL — ^This  is  a  proceeding  by 
Edward  Laoeden  l40veden  £sq.  against  Ann  his 
wife,  praying  for  Jieparation,  by  reason  of  adultery. 
Nothing  arises  upon  the  proceedings :  they  have 
been  conducted,  as  far  as  they  go,  in  the  usual 
manner.  The  articles^  which  are  many  in  number, 
plead  a  marriage  to  have  taken  place  on  the  15  th 
of  Niyvember  1794..  This  marriage  is  admitted, 
and  is  likewise  fully  proved  by  many  witnesses* 
Cohabitation  continued  between  the  parties  till 
the  15tl^  of  March  1909,  when,  upon  the  disco- 
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LoTSDiH  9.    very  of  an  adulterous  intereoursef  as  alleged,  wit! 

^^*^'^'     Mr.  Raymond  Barker^   son    of  a    neighbouring 

13th  jaii^  1810.  gentleman  in  the  country,  and  who  is  describes 

as  a  lay-feUow  of  Merton  CoUege  in  Oxford^  sh< 
was  ordered  to  withdraw  from  her  husband' 
house,  and  the  cohabitation  has  never  been  re 
newed.  She  has  offered  no  plea  of  any  kind,  bu 
rests  her  defence,  so  far  as  it  is  preferred  by  he 
counsel,  on  the  insuflSciency  of  his  proofs,  anc 
upon  the  answers  to  the  interrogatories  which  shi 
has  addressed  to  several  of  his  witnesses.  Thes< 
witnesses  are  twenty  in  number,  including  th< 
person  who  formally  proves  the  public  document 
relative  to  the  license  and  marriage  ;  and  they  an 
stated  to  be  supported  by  letters  written  and  sen 
by  herself  to  Mr.  Barker,  but  intercepted  by  i 
servant,  and  communicated  to  Mr.Loveden  h] 
the  agency  of  that  servant. 

It  is  not  necessary  for  me  to  state  much  at  larg< 
the  rules  of  evidence  which  this  Court  holds  upoi 
subjects  of  this  nature,  or  the  principles  upon  whici 
those  rules  are  constructed : — they  are  principle! 
so  consonant  to  reason  and  to  the  exigencies  o: 
justice,  and  so  often  called  for  by  the  cases  whicl 
occur  in  these  Courts,  that  it  is  on  all  account 
sufficient  to  advert  to  them  briefly.  It  is  i 
fundamental  rule,  that  it  is  not  necessary  t( 
prove  the  direct  fact  of  adultery  ;  because,  i 
it  were  otherwise,  there  is  not  one  case  in  a  hun 
dted  in  ynbich  that  proof  would  be  attainable 
it  is  very  rarely  indeed  that  the  parties  are  sur 
prised  in  the  direct  fact  of  adultery.  In  ever] 
case  almost  the  fact  is  inferred  from  circum 
stances  that  lead  to  it  by  fair  inference  as  a  neces 
saiy  conclusion ;  and  unless  thi^  were  the  ease. 

anc 


cx)NaarroRT  codbt  ov  london.  9 

ad>  unlets  this  utre  so  hdd,  no  protection  what^  ^L^^mtnV 
ever  could  be  given  to  marital  rights.  What  are  _._- 
tbe  dreumstaDGes  which  lead  to  such  a  conclusion  i^thJa^i^io- 
cannot  be  laid  down  universally,  though  many  of 
tiiem,  of  a  ^Mire  obvious  nature  and  of  more  fre- 
ipent  occnmnce,  are  to  be  found  in  the  ancient 
books :  at  tke  same  time  it  is  impossible  to  ii^ 
cKcster  them  universally;  because  they  may  be 
infinitely  diversified  by  the  situation  and  character 
of  the  parties,  by  the  state  of  general  manners^ 
and  by  many  other  incidental  circumstances  appa* 
rently  slight  and  delicate  in  themselves,  but  which 
may  hare  most  important  bearings  in  decisions 
upon  the  particular  case.  The  only  general  rule 
that  can  be  laid  down  upon  the  subject  is,  that 
the  circumstances  must  be  such  as  would  lead  the 
guarded  discretion  of  a  reasonable  and  just  maa 
to  the  conclusion  ;  for  it  is  not  to  lead  a  rash  and 
intemperate  judgment,  moving  upon  appearances 
that  are  equally  capable  of  two  interpretations,-— 
neither  is  it  to  be  a  matter  of  artificial  reasoning, 
judging  upon  such  things  difierently  from  what 
would  strike  the  careful  and  cautious  considenu 
tion  of  a  discreet  man.  The  facts  are  not  of  a 
technical  nature ;  they  are  facts  determinable  upon 
common  grounds  of  reason ;  and  courts  of  justice 
would  wander  very  much  from  their  proper  office 
of  giving  protection  to  the  rights  of  mankind,  if 
they  let  themselves  loose  to  subtilties,  and  remote 
and  artificial  reasonings  upon  such  subjects.  Upon 
such  subjects  the  rational  and  the  legal  interpre- 
tation must  be  the  same. 

It  is  the  consequence  of  this  rule,  that  it  is  not 
necessary  to  prove  a  fact  of  adulteiy  in  time  and 
piMe.    Circumstances  need  not  be  so  specially 
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^LovEDwi*^'   proved,  as  to  produce  the  conclusion  that  the  fee 

'     of  adultery  was  committed  at  that  particular  houi 

19th /ii(y  1810.  or  in  that  particular  room;  general  cohabitatioi 

has  been  deemed  enough.  Parties  living  fo: 
months  and  for  years  together,  and  hoping  by  tha 
means  to  insult  the  feelings  of  a  husband,  and  t< 
dude  the  justice  of  the  tribunals  which  have  t< 
decide  upon  such  matters,  have  by  such  contri 
vances  supposed  that  they  were  sufficiently  pro 
tected ;  but  the  courts  of  justice  have  held  tha 
that  is  an  evasion  which  was  perfectly  insufficien 
for  toch  a  purpose,  and  the  parties  have  beei 
concluded  by  general  cohabitation.  This  has  beei 
laid  down  repeatedly,  and  acted  upon  in  this  Court 
ui  cases  such  as  Cadogan  v.  Cadogan*^  Ruiton  \ 

Rutton 

9th  /06. 1796*  *  In  the  case  of  Lord  Cadogan  v.  Lady  Codogon,— The  Cour 
after  a  fiiU  and  pai^ular  examination  of  the  effect  of  the  ev 
dence  on  the  libel,  (a)  and  the  responsive  allegation,  observed- 
My  opinion  is  so  completely  founded  on  the  view  of  these  fact 
that  it  might  not  be  necessary  to  go  further :  the  sequel,  ho^ 
ever,  calls  for  some  observations  from  the  Court.  Lord  Cadoga 
pleads  **  that  the  parties  i^tired  together  into  WaUs^  where  the 
**  lived  in  domestic  intimacy.**  In  the  responsive  allegation  it. ; 
pleaded  **  that  they  did  not  go  by  agreement ;  but  that  they  m< 
**  there  accidentally ;"  though  it  admits  that  they  continued  i 
that  part  of  the  country  together.  The  improbability  of  this  stoi 
is  so  strong,  that  even  BalU  the  semsant  maid,  revolts  at  it»  an 
takes  it  for  granted,  that  Mr.  Cooper  went  there,  in  consequenc 
of  knowing  that  Lady  Cadogan  was  living  at  that  place.  Som< 
thing  has  been  said  in  defence  of  such  a  measure,  as  natural  I 
persons  in  their  situation ;  that,  being  outcasts  of  society,  the 
might  shut  out  the  world,  and  all  scandal  leather.  Lady  Cadi 
gan^  in  this  suit,  stands  highly  on  her  honour,  and  desires  h( 
friends  and  the  public  to  suspend  their  judgment  till  the  oaus 
sfiall  be  decided ;  and  the  Court  is  not  to  suppose  that  she  ws 

(a)  It  is  ro  be  regretted  that  no  suffidem  notes  have  been  preserved  of  this  loi 
Sod  elaborate  judgment,  u  it  is  recollected  to  have  been. 
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Rutkm :  and  other  cases  have  been  confirmed  by   Lovtocw  p. 
the  Court  of  Delegates,  and  is  the  established  piin-       ^'°**' 
ciple  of  this  Court    Such  are  the  general  rules  lathJWyieio. 
and  such  the  general  principles  established  here  ; 
and  it  is  with  reference  to  those  general  rules  the 
present  case  must  be  examined.   It  is  possible  that 
the  case  may  not  require  the  application  of  the 
more  extended  rules,  because  it  is  possible  that 
there  may  be  such  direct  proof  of  the  fact  of 
adultery  as  not  to  stand  in  need  of  such  an  ap» 
plication. 

Of  the  manner  in  which  these  parties  lived  to- 
gether before  about  the  year  180S,  I  think  there  is 
no  evidence  adduced  which  shows  the  state  of  the 
parties  one  way  or  other;  excepting  that  it  appears, 

indeed, 

80  deserted,  as  to  be  under  the  necessity  of  finding  an  asylum 
only  in  the  society  of  the  very  person,  who  was  the  cause  of  the 
impiitation  which  had  been  cast  upon  her.  They  do  in  &ct 
however  retire,  and  pursue  their  journey  together  to  several 
]dace8,  in  all  of  which  the  Court  is  desired  to  believe,  that  all 
which  passed  was  innocent,  because  nothing  had  been  exposed, 
omtimry  to  common  decency,  to  the  waiters  and  servants  of  the 
jdaces  where  theyj^have  reuded. 

It  is  true  that  Mr.  Cooper  sleeps  at  the  inn ;  but  is,  in  all  other 
respects,  domesticated  in  Lady  Cadogans  house.  He  is  there  in 
the  morning,  and  'till  night;  his  clothes  are  at  the  house,  his 
iKMie  also  ^- he  takes  his  meals  there  — every  thing  is  there  — 
be  himself  u  constantly  there,  except  for  a  few  hours  of  the  nighL 
It  is  then  from  these  few  hours,  and  from  the  evidence  of  wit* 
nesses  selected  by  themselves,  that  the  Court  is  required  to  sup- 
poiOt  that  all  this  intercourse  was  perfectly  innocent.  Abstcacted 
from  all  the  former  facts,  thb  might  almost  be  considered  as  com« 
posing  a  sqMuwte  and  detached  case.  Here  is  the  wife  of  another 
hosbuid,  and  the  husband  of  another  wife,  quitting  all  public 
and  domestic  duties  in  their  own  stations,  retiring  together 
and  shutting  out  all  witnesses,  except  persons  chosen  by  them^ 
sehres.  Can  it  be  necessary  that  the  Court  should  require  any 
other  evidence  than  this,  in  the  nature  of  feicts  of  indiecent  be- 
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Lovtviif «.   indeed^  tiiat  down  to  the  very  time  of  this  alleged 
discovery  nothing  had  arisen  which  had  awakened 


i«kJUi^f9io.  suspicions  in  the  mind  of  the  fau8band«  It  is,  I 
think,  spoken  to  by  Cakutt,  who  had  been  house- 
keeper  in  the  family  for  some  time,  that  in  the  year 
1803  a  connexion  which  had  subsisted  between  the 
family  of  Mr.  Loveden  and  the  &mily  of  a  neigh- 
bouring gentleman,  Mr.  Barker^  who  lived  at  Fair* 
ford  in  Gloucestershire^  had  produced  something 
that  attracted  the  attention  of  this  witness  in  par- 
ticular.  Mr.  Barker^s  family  had  lived  upon  a 
footing  of  great  intimacy  and  friendship  widi  the 
ftmily  of  Mr.  Loveden^  which  appears,  in  the  later 
periods  of  it,  to  have  been  disturbed  and  interrupted 
in  consequence  of  the  transactions  between  this 

gentle- 


ha?iour  ?  Is  it  for  the  interest  of  society  that  such  a  prindple 
irtiould  be  muntained  ?  Mere  oohabitatioD  in  this  way,  must,  in 
Itself,  be  held  sufficient  to  found  the  Judgment  of  the  Court  coi^ 
dusively  against  them.  In  the  case  of  RuUom  v.  Ruiton,  (a)  there 
was  a  defence  of  the  same  kind :  and  though  the  gentleman  slqpt 
in  the  house,  it  was  proved  that  he  had  a  separate  room,  and  the 
witnesses,  to  that  part  of  the  case,  dechtred  that  they  had  never 
observed  any  indecent  familiarities  between  them.  But  in  the 
Court  of  Delegates  it  was  strongly  held  **  that  general  cohabiti^ 
**  tion  excluded  the  necessity  of  proof  of  particular  £u;ts.**  It 
may  be  possible  that  persons,  of  peculiar  and  eccentric  disposi- 
tions or  habits,  may  live  together,  in  such  manner,  without  actual 
Criminal  connexion ;  and  it  is  physically  possible,  that  person^  may 
be  in  the  same  bed  together  without  criminal  intercourse.  Courts 
of  justice,  however,  cannot  proceed  on  such  ground :  finding 
persons  in  such  a  situation  as  presumes  gailt  generalUf^  they  must 
presume  it  in  all  cases  attended  with  these  circumstances.  They 
cannot  adopt  the  extravagant  professions  of  Flatonism  for  die 
principles  of  their  decisions.  Such  would  be  the  decision  of  die 
Ce^urt  <m  this  point  alone ;  but  the  Court  is  not  at  Kberty  to  put 

(a)  Arcfact,  a^th /amiafy  1796.    Jkltg.  I4th  Nw.  179s. 

out 
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geodeinaiit  who  was  a  son  of  that  family*  aiid    lotbmmv. 

Mrs.  Ldvedm  /—for  thou^  it  never  did  reach  the     '^^*^'** 

eyes  nor  the  ears  of  Mr.  hmeden  himself,  it  is  al«  lotii/ii^  isio. 

luded  to  in  a  conversation  which  passed  between 

lAx.  Barker  and  the  butler,  Hastrngs^  who  is  a 

capital  ^gent  in  these  transactions ; — ^it  is  alluded  to 

that  it  had  been  known,  and  with  feelings  of  great 

uneasiness,  at  his  family  house  sAFair/brd:  and  that 

it  was  calculated  to  produce  uneasiness  there,  can-^ 

not  be  denied ;  because  he  had  been  received  with 

great  hospitality  in  this  house, — ^with  great  fami* 

liarify :  and  it  is  most  fully  admitted  by  the  counsel 

on  the  part  of  Mrs.  Loveden,  that  that  which  had 

occurred  certainly  was  not  that  which  such  treat- 

ment  Qught  to  have  produced.     It  is  admitted 

by  them,  and  could  not  be  denied,  without  flying 

in  the  face  of  that  mass  of  evidence  which  now 

lies  before  me,  that  a  most  improper  attachment 

had  taken  place  between  these  parties,  and  that 

acts    extremely  indelicate   had   passed   between 

them  ;  for  they  raise  the  question  no  higher  than 

this.  Was  this  attachment  accompanied  by  adul* 

tery?    Were  these    acts,   indelicate  as  we  must 

admit  them  to   be,  attended  with   the  crime  of 

adultery  ? 

These  admissions,  which  as  I  say  could  not  be 
avoided  without   encountering  the  whole  of  the 


out  of  its  recollection  all  the  antecedent  facts  of  the  case,  on 
which  It  has  before  observed.  Looking  to  them  and  to  the  main 
fat— the  admission  of  a  gentleman  to  her  bedchamber  at  night, 
imder  the  frivolous  plea  of  illness,  that  has  been  set  up,  and  to 
am  the  other  particulars,  which  have  been  establbhed  in  evidence, 
I  feel  myself  compelled  to  pronounce,  that  the  case  is  fiiUy 
]iroved,  aad  that  Lord  Cadogan  is  entitled  to  the  relief  whidt  he 

B  4  affirmative 
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j^o^oM^t;   alBnimUve  evidence 'wliicfa  is  liere  produced,  wH 
relieire  me  from  the  necemty  of  entering  very  mi 


>aih/MrfM«.  nutdy  into  the  paiticnlar  cir cumatanccs  voodia 

by  a  great  variety  of  witneflses.  Hiey  certainlj  d 
prove  a  state  of  intimacy  between  these  parties  soi 
picious  in  the  liighest  degree.  The  parties  wert 
observed  to  be  fond  of  walking  together  separatd; 
from  the  rest  of  the  fiunily,  arm-in-arm  together  ;— 
tiiat  she  paid  particuku*  attenticm  to  his  aocommc 
dation  when  he  came  to  the  houses — was  peculiarl; 
attentive  to  the  preparations  of  his  room, — to  tb 
ornaments  of  his  room, — even  occasionally  assist 
ing  to  make  np  the  fire  in  his  room ; — that  she  ad 
dressed  hersdf  with  particular  attention  to  him  a 
dinner  and  meals ;— 4hat  he  came  evidently-by  ap 
pointment,  and  when  the  hosband  was  absent  fion 
JSuscot^  the  place  of  his  residence,  or  particukrl; 
engaged ;  that  this  attracted  the  notice  of  thesi 
witnesses,  and  convinced  them  that  his  visits  mus 
have  been  by  appmntment ;  because  no  sooner  wa 
the  back  of  Mr.  Laoeden  turned,  than  this  gentle 
man  appeared : — ^that  while  he  was  there,  and  th< 
husband  was  absent,  she  was  ordered  to  be  denie< 
to  all  other  persons  who  came  there,  and  was  ac 
tually  so  denied ;  — that  if  Mr.  Lcveden^s  retun 
was  announced  by  the  ringing  of  the  house  bell 
they  separated  immediatdy,  and  met  again  ii 
Mr.  Loveden's  presence  as  if  for  the  first  time,— a^ 
if  they  had  not  been  in  company  and  held  any  cohver 
sation  before ; — ^that  they  were  fond^  when  walking 
in  company,  of  separating  from  the  rest  of  the  com 
pany,  walking  together  separately,  and  in  the  atti 
tudes  described; — that  they  were  often  seen  retiring 
into  the  shrubberies  and  plantations  in  the  garden ; 
—  that  he  came  very  frequently  on  horse-back^ 

coming 
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ooming  with  his  horse  into  ^ese  plantations  and    V^J^^/' 
shrubberies  unknown  till  observed  by  servants; 


and  never  going  up  to  the  house,  but  meeting  this  i^^*^*^  ^«^<^ 
lady  at  diese  places ;— ^at  they  have  been  seen  in 
the  gardens  with  arms  round  each  other's  waist; 
— that  they  were  seen  upon  one  particular  occasion 
to  kiss  each  other ;  that  upon  finding  themselves 
observed,  they  retired  in  great  confusion ;  that  at 
table  they  were  in  the  habit  of  sitting  close  together, 
and,  as  the  butler  positively  swears  to  his  own  ob- 
servation of  the  fact,  with  their  legs  and  feet  fixed 
together  under  the  table ; — that  in  London  they 
met,  and  evidently  upon  signals  and  by  appoint- 
ment, to  ride  together  in  the  Park  ; — that  he  has 
been  seen  to  lay  his  hand  upon  her  hip,  and,  upon 
being  observed,  to  withdraw  it  in  confusion ;  that 
at  another  time  he  laid  his  hand  in  a  most  familiar 
manner  upon  her  shoulder ;— that  he  was  admitted 
akme  into  her  dressing-room,  where  other  gentle- 
men were  scarcely  ever  admitted ;  and  that  he  was 
so  admitted  totally  unknown  to  Mr.  Lofoeden  ;— * 
that  when  parties  went  out  coursing  or  hunting, 
these  two  persons  always  came  home  an  hour 
before  the  rest  of  the  company,  and  remained 
alone  tc^ther : — ^in  short,  that  a  degree  of  fami- 
liar intercourse  took  place  which  attracted  the 
notice  of  every  servant  and  of  every  visitor  in  the 

house. 

These  are  facts  spoken  to  by  such  a  number 
of  the  witnesses,  that  I  must  repeat  great  part  of 
those  depositions  which  have  been  read,  and  which 
have  been  commented  upon  much  at  length,  if  I 
were  to  refer  to  them :  I  must  state  them  entirely 
over  again  if  I  were  to  enumerate  the  particular 
facts  spoken  to  in  the  depositions  which  these 

several 
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if^wnr».   HffenlwtiiemeBhmegsfeaiiimtll 

.  variouicapacitiet  wfakAgiwrethcm 

0.  obiervstioiiy  coocurin  describing  the  inteioouite 
as  siupicioiis^  and  as  gross  in  a  very  hi^  degree. 

It  has  been  made  matter  of  olijectioi^  among  tbe 
fiew  objectians  wUch  it  was  possible  for  the  inge- 
nuity of  advocates  to  collect  upon  this  occasiont 
that  this  lady  seems  to  have  been  living  amongst 
spies,  and  that  they  seem  all  to  have  acted  with  un- 
fkvourably  conceived  impressions.  The  &ct  is» 
tiiat  their  observations  were  awakened,  and  could 
not  be  otherwise  than  awakened,  by  the  appear- 
ances which  were  presented  to  their  view.  Such 
scenes  as  these  going  on  in  a  decent  and  re- 
spectable family,  and  some  of  th^n  passing 
under  the  eyes  of  such  a  number  of  perscms, 
eould  not  but  excite  observation,  could  not  but  pro- 
voke conversation  among  them.  If  the  evidepce 
had  been  otherwise,  I  think  it  would  have  fur- 
aished  a  just  ground  of  imputation;  for  such  cir- 
cumstances, as  are  described  by  the  witnesses, 
could  not  pass  without  producing  auch  conse- 
quences and  conversation  among  them :  they  must 
provoke  the  indignaticm  of  the  servants;  they 
must  have  alarmed  their  vigilance,  and  have  en- 
gaged them  in  what  we  find  them  to  be  engaged 
in,~-the  common  purpose  of  defeating  and  detect- 
ikig  an  intercourse  so  disgraceful  to  the  house  and 
so  injurious  to  their  master.  The  only  wonder  ia 
the  case,  I  think,  is,  that  such  an  intercourse  could 
have  been  possible  for  such  a  length  of  time,  with^ 
out  in  some  way  or  other,  by  some  accident,  by 
some  information,  reaching  the  notice  of  Mr.  Lave- 
den.  It  had  certainly  attracted  the  notice  of  his 
visitors  ;*-so  says  Mr.  Setftnour^  who  was  a  visitor 

ill 
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istiie  hocfft,  diidiHH>«ts^  that  he  4iad  iiiiBself    Lo^mir*. 
oboenred  so  much,  and  had  heard  so  much  fiom  ' 

other^rsotiB  who  had  seen  the  same,  that  he  found  idth  Jn^r  itio. 
Idmsdf  contpeUed  by  the  duties  of  friendship  to 
expostulate  with  her  upon  the  intercourse,  which 
he  did  not  Kt  that  time  suspect  to  be  criminal,  but 
which  w«B  at  least  suspicious,  between  her  and  Mr. 
Barker.  She  took  it  ill,  and  declared  that  so  long 
as  Mr.  Barker  behaved  Well  to  her  she  should  nol 
alter  her  behaviour  to  him  ;««a  pretty  strong  proof 
of  a  blind  attachment  to  this  gentleman ;  because 
a  woman  of  delidurf ,  who  had  been  informed  by  a 
fiiend  iJiat  her  diaracter  was  sufferitig,  in  the  opi- 
nion of  respectable  persons,  on  account  of  the  foot- 
ing on  which  she  was  with  another  gentleman, 
would  at  least,  for  the  protection  of  her  good  name 
if  not  of  her  innocence,  have  avoided  appearances 
that  had  led  to  such  unfkvourable  impressions  of 
her  dubracter. 

Mr.  Sh^se^  who  is  the  son  of  Mr.  Loveden 
by  a  formeir  wife,  says,  that  he  had  observed  at* 
tentions,  though  not  with  the  suspicions  which 
must  have  been  excited  if  he  had  seen  more. 
It  appears  by  the  conversation  to  which  I  have 
already*  alluded  of  the  butler,  Hastings^  wiA 
Mr.  Barker,  to  have  found  its  way  into  the  general 
talk  of  the  country.  With  all  this,  however, 
nothing  appears  to  have  attracted  the  notice  of 
Mr.  Laoeden.  That  occurred  in  this  cas6,  though 
certainly  in  an  uncommon  d^ee,  which  happens 
in  mray  others, — ^that  the  husband  is  the  last  per- 
son who  entertains  a  suspicion  of  his  misfortunes. 
There  is,  I  think,  no  reason  whatever  to  presume 
any  kind  of  connivance  on  his  part,  or  any  other 
forbearance  than  what  arose  from  the  most  pro- 
found 
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found  ignoranoe  o£ike  dishonoiir  that  was  practiring 
upon  him. 

13th  Jvfy  1810.      There  are  several' particular  instances  of  the 

familiarities  passing  between  these  persons,  which 
I  think  it  may  not  be  improper  for  me  more  parti- 
cularly to  advert  to-;  and,  amongst  the  rest,  some 
that  are  spoken  to  by  Hooper  and  by  Chamber^ 
lain :  by  Hooper  upon  the  fifth  article,   and  by 
Chamberlain   upon    the   same  day.     Chamberlain 
say^  **  That  on  a  Sunday  morning,  happening  some 
<*  time  about  a  year  and  a  half  and  within  two 
*^  years  last  past,  Mr.  Barker  having  either  slept 
<^  at  Buscot  House  on  the  preceding  night,   or 
*'  having  called  there  on  the  Stmdajf  morning,  and 
V  the  family  being  preparing  to  go  to  Church,  and 
(<  the  carriage  having  gone  for  that  purpose,  and 
<<  being  about  to  come  round  to  fiie  door,  he 
'<  having  Mr.  Barker's  horse  in  th^  stable,  came  to 
^^  the  under-butler,  who  was  then  in  the  pantry  at 
*<  the  bottom  of  the  stairs,  and  near  to  the  billiard- 
**  room,  and  asked  him  if  Mr.  Barker  had  ordered 
^  or  if  he  wanted  his  horse ;  and  to  the  best  of  his 
^<  recollection  Hooper  replied,    that  Mr.  Barker 
**  was  gone  into  the  green-house,  and  that  if  the 
^  deponent  would  stop  a  little  he  would  sbow  him 
<<  some  of  Mrs.  hwederis  tricks  :  and  the  bell  of 
the  room  in  which  the  family  had  breakfasted 
having  just  then  rung,  the  said  James  Hooper 
^^  desired  the  deponent  to  go  into  the  butler's  bed- 
^<  room,   and  watch  from   the  window  thereof, 
<'  which  commands  a  view  of  the  conservatory  or 
<<  green-house,  whether  Mr.  Barker  ciune  out  of 
*^  the  said  green-house  or  not ;  and  that  Hooper 
'^  then  went  to  answer  the  bell,  and  the  deponent 

"  watched 
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<«  watdied  as  directed  from  the  butler's  bed-room    lotidin  «. 

"  window ;  and  that  shortly  afterwards  he  saw  the !Ll. 

<<  &mily  go  to  Church,  but  Mrs.  Lweden  having  a  lai^jit^  isio. 
<«  pain  in  her  face  staid  at  home,  and  did  not  go 
**  that  day :  that  as  soon  as  the  family  were  gone 
^  to  Churchy  Hooper  came  into  the  butler's  bed- 
<<  room  to  the  deponent,  and  told  him  to  listen  and 
*^  he  would  soon  hear  Mrs.  Loveden  come  down 
stairs,  and  go  through  the  billiard-room  into  the 
greeuF-house ;— 4;hat  he  continuing- to  listen  as 
«<  desired,  he  plainly  heard  Mrs.  Loveden  come 
«  down  the  stairs  and  go  into  the  billiard-room ; 
**  she  went  through  the  communication  as.  before 
**  described  in  the  conservatory; — that  Hooper 
^  afterwards  came  and  told  the  deponent  he  had 
^*  been  through  the  billiard-room  and  Mrs.  Love* 
**  den's  dressing-room,  and  into  the  small  fiirther 
'<  room,  and  that  she  was  not  in  either  of  the  said 
**  rooms,  and  must  have  gone  into  the  green-house ; 
'*  that  being  then  quite  certain  that  Mrs.  Loveden 
<^  and  Mn  BorA;^  were  together  in  the  said  green- 
''  house,  and  having  occasion  to  be  about  some 
<<  part  of  his  business  in  the  house,  he  desired  the 
<<  deponent  to  keep  on  the  watch  from  the  butler's 
*^  bed-room  window,  in  order  to  see  whether  they 
'*  came  out  of  the  said  green-house  or  not ;  that 
<^  the  deponent  accordingly  did  watch  until  the 
^  family  returned  from  Church ;  that  Hooper  oc- 
'*  casionally  came  into  the  said  bed-room  to  him } 
*'  but  neither  Mrs.  Loveden  nor  Mr.  Barker  were 
*<  seen  till  Mr.  Loveden' s  carriage  drove  up  to  the 
**  front  door  on  the  return  of  the  family  from 
<'  Church,  which  could  plainly  be  heard  by  them 
'*  in  the  green-house ;  and  immediately  after  this, 
*•  upon  the  hearing  the  noise  of  the   carriage 

"  coming 


14  CAffiBS  MTQKMDIBD  DT'IBB 

LortoBii  V.    <^  coaoDg  up,  the  ifep^metit  08ir  tbe  Mid  Mrir  Air- 
^'*^"''''     **  ker  come  out  of  the  green -house  by  one  of  the 


lith/ii^isio.  ^  windows  thereof^  and  go  rouadby  the  back  of 

*^  the  greefi-house- and  pas&the^orth  front  of  the 
^  house,  and  go  towards  the  stables;  that  he 
<«  dkectly  aito^ards  saw  Mis.  Ldveden  come  out 
^  of  the  green«house  thfoij^  oneof  the  sash  win« 
<<dews^  thereof  nearer  to  die  house,  and  go  and 
^•meet  her  mother;  and  he  heard  her  mother 
^  blame  her  for  being  ou^  and  si^  she  woidd  have 
^  morepttn  in  her  face,  or  to  that  eflfect.  That  he 
<'  immediately  came  ont  of  the  butlar's  bed-room, 
^  where  he  had  remained  at  the  time,  and  ran 
**  down  to  the  stables,  and  overtook  Mr.Barker 
^  going  to  the  stables,  and  brought  out  his  bMse 
^  to  him^  and  he  rode  away  in  the  iMvection  for 

Now  to  be  sure  this  is  evidence  which  shows  an 
advantage  wastakeft  of  the  retirenient^Kf  the  family 
for  the  purpose  of  going  to  Church;  This  is  frilly 
omfirmed  by  Hooper,  as  far'  ae  he  had  an  opportu-^ 
ttity  of  observing :  he  did  not  wait  along  with 
f^mtherhtm^  because  his  business  called  him  into 
the  house;  but,  as  ftur  as  he  goes,  he  fully  esta* 
blishes  the  fact,-^hat  in  tins  green-house  they 
were  together  from  the  time  thaC  the  family  went 
tBI  the  thne  Iftat  the  faimly  returned,  and  that  they 
then  separated  in  such  a  manner— -(for  that  is  a 
circumstance  not  to  be  laid  out  of  consideration 
in  all  these  cases)^«-that  they  then  separated'  in 
such  a  manner  as  to  elude  the  appearance  of  their 
having  been  at  all  together,  thereby  giving  to  this 
meeting  an  appearance  of  secrecy  and  clandes- 
tinity  which  Irads  to  a  suspidiM  of  every  thing 
improper. 

4  Theie 
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Tbert  is  another  thing  spoken  to  by  Hooper  at    x^vbosm  «. 

a  Mooeediii^  time,  and  it  is  this. — He  says,  <^  That  ^^|^ 

^  in  die  month  of  January  1808,  when  Mr.  Barker  i^^  ^^  isio. 
^  was  on  a  visit  at  BtucotParip  and  all  the  com- 
**<  pany  then  at  the  house  had  gone  out  to  take  the 
^  diversion  of  coursing,  and  amongst  them  Mrs. 
*^  Loveden  and  Mr.JSoriber,  these  two,  as  they 
**  usually  did  <m  such  occasiims,'' — a  £mA  which  is 
spoken  to  by  other  witnesses,— <^  came  home  about 
^  an  boui  before  the  rest  of  the  company  and 
'*  moffe :  and  after  they  had  been  in  the  house  a 
^  short  tim^  there  having  been  a  dish  of  fine  fish 
^  caught,  and  the  cook  wishing  to  know  how 
<'  Mm^Looeden  would  choose  to  have  them 
'<  dressed,  he  the  deponent  tack  them  on  the  dish 
«« in  order  to  show  them  to  his  mistress,  and  to 
**  take  her  orders  as  to  the  dressing  the  same ; 
**  that  fiw  that  purpose  he  went  into  the  library 
^  and  break&stpparlour,  then  up  to  Mrs.  Lovedeifs 
'*  own  bed*room ;  and  having  knocked  at  the  door 
**  there<^,  which  was  lyar,  and  no  person  answer* 
^  ing,  he  went  into  the  same,  and  from  thence 
^  into  the  little  dressing-room  adjoining,  which 
i€  yjf^  11^^  iiy  Mn^Laveden^  and  also  into  the  ad» 
*'  joining  room  called  Mrs.  Laveden*s  dressing- 
**  room,  and  into  every  other  bed-room  on  that 
'<  floor,  except  one  room," — that  he  particularly 
describes,-^'*  and  he  could  not  find  her  in  any  of 
'*  the  said  rooms,  nor  did  he  see  Mr.Barker :  that 
'*  upon  his  return  down  stairs  he  met  Miss  Lovp^ 
'^  den  on  the  hall  floor  nearly  opposite  the  library 
**  door,  of  whom  he  inquired  if  she  knew  where 
^*  liss^LofffedenwBSi  to  which  she  answered  she 
M  did  not,  but.  supposed  she  was  in  the  room  called 
**  the  Dressing^Eoomi  or  to  that  effect.    He  told 

"  her 
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LmtDtK  V.    ^^  her  he  had  been  there,  bat  that  she  was  not  in 
"'^"'      "  the  said  room :  that  immediately  afterwards  she 


lacfa  /Miy  laio.  *'  came  out  of  the  dining-room  into  the  hall  to  the 

^  dq[>onent,  and  appeared  very  red  in  the  face  and 
**  extremely  confused,  and  hdd  her  riding-habit 
«<  half  way  up  her  legs,  as  if  she  did  not  know 
^  what  she  did  from  the  confusion  she  was  in ;  and 
^  that  having  given  the  deponent  orders  as  to  the 
'<  manner  she  would  have  the  fi^  dressed,  she  then 
^  went  into  the  library  to  Miss  Laoeden^  and  the 
^  deponent  carried  the  fish  down  stairs :  that  he 
^  immediately  came  out  again  to  the  side  of  the 
^  stairs  and  listened,  and  that  he  heard  a  man*s 
^  footsteps  come  out  of  the  said  dining-room, 
^*  which  Mis.L(weden  had  just  before  lefi,  and 
^  run  up  stairs.''  The  &ct  then  is,  that  the  par- 
ties came  home  an  hour  before  any  of  the  rest  of 
the  family,  that  they  were  not  to  be  found,  and 
that  this  servant  who  went  to  speak  to  his  mistress 
came  to  the  dining-room  door ;  that  she  met  him, 
so  as  to  prevent  his  entering  the  door,  in  a  state  of 
confusion,  and  that  a  man  was  there;  and  as 
Mr.  Barker  could  not  possibly  be  any  where  else, 
I  think  it  leads  to  the  unavoidable  conclusion  that 
he  was  the  person  who  was  there. 

There  is  another  fact  which  is  inentioned,  that 
is  of  the  same  nature,  and  which  leads  to  coliclu-^ 
sions  of  the  same  kind.  He  says,  <<  it  was  not  a 
^  custom  with  him,  as  business  did  not  call  him,  to 
walk  in  the  gardens,  pleasure  grounds,  or  plan- 
tations at  Buscot;  so  that  he  had  but  little  op- 
'<  portunity  of  seeing  them ;  but  he  knew  that 
they  were  in  the  habit  of  walking  together  about 
the  said  grounds,  plantations,  and  gardens ;  for 
^^  he  has  himself  seen  them  go  into  the  plantations 

<*  and 


it 
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'<  and  about  the  green-house  garden,  and  has  at    loviobh  v. 

"  such  times  frequently  seen  them  walk  together     ^^"^^^ 

"  arm-in-arm  within  view  of  the  house.     That  one  latb  ju^  19104 

"  afternoon  in  the  year  1805,  when  a  Mrs.  Stephens 

*•  of  BaA  was  on  a  visit  at  Buscot  Park^  the  depo- 

'*  nent,  and  WiUiam  Musson^  a  servant  to  a  gentle- 

'*  man  who  was  there  likewise  on  a  visit,  having 

"  been  walking  out  in  the  Park,  and  coming  into 

"  the  plantations,  they  saw  two  persons  at  a  little 

*'  distance  approaching  that  part  of  the  plantation 

**  where  they  then  were  :  upon  which  the  deponent 

**  and  this  other  servant  who  was  with  him,  not 

"  knowing  who  they  were,  stopped  in  the  thick 

*^  part  of  the  plantation  among  the  shrubs  till  they 

^*  passed  them  ;  and  as  the  said  two  persons  ap- 

**  proached,  the  deponent  and  this  other  servant 

"  plainly  saw  Mrs.  Loveden  and  Mr.  Barker  walk- 

**  ing  together,  having  his  ami  round  her  waist, 

"  and  Mrs.  Loveden  having  her  arm  round  his 

**  waist;   and  he  and  his   companion  remained 

'^  concealed  in  the  plantation  until  they  had  passed 

"  by  :  then  they  came  out  of  the  plantation,  and 

'*  went  towards  the  house ;  and  when  they  had 

"  got  into  the  park  again  to  go  to  the  house,  they  met 

•*  Mrs.  Stephens^  who  inquired  of  the  deponent  if 

"  he  had  met  Mrs.  Loveden :  and  the  deponent, 

**  not  choosing  to  say  he  had  met  her  with  Mr. 

^  Barker^  said  he  had  not  seen  her ;  upon  which 

"  Mrs.  Stephens  iSaid  she  had  lost  her." — So  that 

she  had  contrived  to  quit  this  lady  and  to  join 

Mr.  Barker,  and  to  walk  with  him  in  the  manner 

which  these  witnesses  have  described. 

There  is  another  witness  to  whose  evidence  I 
will  advert,  and  that  is  M'^NicoL  Something  of  an 
dbjection  was  taken  to  his  .evidence  as  a  witness, 

voi,.  II.  c  from 
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xoTSDBN  f .    from  what  appeared  upon  an  interrogatoiy,  that  he 

LovEi^Ew.     j^^  ^^  ^  quarrel  with  Mr.  Loveikfh  on  account  of 

i$thju^i9jo.  liis  having  bartered  some  firuit  for  some  se^ds.— r* 

I  do  not  think  th^t  that  can  be  admitted  to  a£^ct 
the  testimony  of  this  witne9$  in  any  degree:  it  is 
known  that  those  things  are  op  a  diiSerept  footing 
in  difierent  l(amilips ;  it  is  a  confidence  reposed  in 
gardeners  in  some  families  to  make  exchanges; 
and  a  man  acting  fairly  and  for  the  ^dva^t^e  of 
hjbs  mia^ter's  con/pei^,  woijijd  not  be  in  the  least  do^ 
gree  dis^^edfW  hy  it :  and  if  he  supposed  that  hia 
authprity  w^nt  further  than  it  did,  that  cannot  be 
considered  as  a  circumstance  at  all  invalidating  hit 
testimony  as  a  witness — 'least  of  all  would  it  give  a 
favourable  bias  to  his  testimony  towards  the  person 
who  had  so  resented  the  liberty  he  had  tal^eP*    He 
says,  **  He  observed  there  was  a  great  degree  of 
^*  intimacy  between  Mr.  Barker  and  Mrs.  Love^^n^ 
<^  for  they  were  in  the  habit  of  walking  together 
*^  and  alone  arm-in-arm  in  the  flower-garden  and 
*'  pleasure-grounds  at  Buscot  Park,  on  every  oc* 
H  cas^on  they  could  find  so  to  do :  that,  from  the 
^  manner  in  which  they  met  at  times  in  the  pUntai* 
M  tions  and  in  the  garden,  he  had  no  doubt  but  that. 
**  they  met  there  by  appointment:'' — He  say% 
*^  Tb»t  he  remarked  that  when  ^v.Barker  \iras  viait^^ 
^^  ing  at  Buscot,  Mrs*  Lavcden  used  to  get  up  in  a 
^1  morning  much  earlier  than  was  her  usual  cusp. 
<<  torn,  and  to  come  into  the  flower-garden^  where> 
*\  she  was  always  met  by  M^*  Barker,  and  that 
^<  they  used  to  walk  there  together  and  alone  till 
*'  Mr.  Loveden*s  beU  was  rung ;  and  whenever  the. 
^  deponent  was  in  die  garden  at  such  times,  and 
was  near  enough. to  hear  the  bell,  he  always  ob* 
served  that  they  ^epan^t^d,  a^  Mrs.  Lwed^ 


^*  went 
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'*  went  into  the  house ;  for  it  was  then  known  that    lovedim  «. 
•^  Mr.  Loveden  had  got  up :  and  he  has  at  times     '^'''"°'''' 
**  found  them  walking  together  in  the  planta-  idth/u^isioy 
^  tiong,  when  it  was  not  known  in  the  house  that 
''  Mr.  Barker  had  come  there  \  and  on  one  day  in 
^'  particukr  he  well  recollect&— -"  That  goes  to  a 
&ct  which  I  shall  have  occasion  to  observe  upo« 
by  ^nd  by. 

There  are  other  witnesses  that  speak  to  situih 
tions  exactly  of  the  same  kind,  and  as  situatioiis 
fijeqneiitly  occurring  between  these  parties.  Now 
I  do  confess  that,  upon  a  view  of  this  general  evi- 
dence applying  to  the  general  conduct  of  these 
parties  to  each  other,  I  am  very  much  inclined  to 
accede  to  the  doctrine  which  has  been  stated  by 
the  counsel  for  Mr.  Lovederiy  that  it  would  justify 
the  legal  conclusion  that  adultery  had  been  com- 
mitted if  any  situations  were  shown  in  which  the 
fact  was  at  all  likely  to  have  passed.  It  would  be, 
I  thinkv  a  doctrine  extremely  dangerous  to  the 
security  of  domestic  life,  if  all  this  could  pass  withr 
out  warranting  such  a  conclusion.  What  I^^when 
an  improper  attachment  is  admitted  to  have  eiir 
isted  tetween  the  parties — when  it  is  admitted  thafr 
indelicate  acts  have  passed  between  the  parties^ 
when  they  were  within  the  reach  of  observation!, 
shall  it  not  be  concluded  that  those  acts  were- 
carried  much  further  when  they  were  out  of  the 
leaeh  of  observation  ?  I  am  not  ignorant  what  al< 
lowxMices  are  to  be  made  for  the  laxity  of  modemi 
manners  i  but  does  it  in  practice  or  in  reason  ex-s 
tend  to  liberties  of  the  kind  described,  without 
subjecting  the  parties  to  unfavourable  conclu^onsi 
if  tiiey  are  found  in  situations  in  which  they  are- 
withdrawn  from  the  eye  of  2^  observer  ?    I  think 

c  2  the 
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tortof  If  9.    the  law  would  lose  sight  of  that  justice  by  which  it 
'^'^*"'     is  to  regulate  the  rights  of  individuals,  if  it  were  to 


iatfaJ»i$ri8io.  hold  that  all  this  took  place,  and  that  nothing 

further  passed  when  the  parties  were  entirely  un- 
restrained  by  the  eyes  of  any  persons  whatever. 

However,  the  matter  does  not  rest  here :  the 
eviilence  goes  a  great  deal  further ;  and  is  such  as, 
I  think,  to  leave  but  little  doubt  upon  the  minds  of 
those  who  have  to  consider  its  effect  I  mean  par- 
ticulady  here  to  allude  to  the  clandestine  corre- 
spondence ivhich  has  been  produced.  The  fact  that 
any  correspondence  whatever,  unknown  to  the 
husband,  had  passed  between  this  lady  and  Mr. 
Barker^  would  of  itself  be  highly  suspicious ;  even 
if  its  nature  and  its  tenor  were  wholly  unknown,  it 
would  have  been  open  to  the  most  unfavourable 
conclusions  regarding  that  nature  and  tenor.  But 
how  is  it  conducted  ?  Why,  it  appears  that  in  the 
country  she  was  in  the  habit  of  putting  letters 
directed  to  this  gentleman  privately  into  the  bag, 
-^letters  not  directed  by  her  husband,  though 
a  member  of  parliament.  It  appears  that  she  was 
in  the  habit  of  receiving  letters  not  addressed  to 
her  husband,  but  separately  to  herself;  that  she 
was  in  the  habit  of  receiving  them  with  great 
eagerness  ;  and,  in  the  latter  period  of  the  history, 
that  she  was  in  the  continued  practice  of  getting 
the  bag  before  it  was  produced  to  her  husband  or 
to  any  body  else ;  that  in  town  she  herself  put 
letters  directed  to  this  gentleman  into  the  receivings 
offices,  or  delivered  them  herself  to  the  postman 
with  her  own  hand ;  some  of  these  letters  are  suf- 
ficiently proved  to  have  been  directed  to  this^ 
gentleman.  All  these  facts  are  established  very 
fully  by  Stratum,  by  Chamberlain^  by  Hooper^  by 

M'^Nkoly 
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M^NicoU  and  by  DyJce. — ^Now  under  such  circum-    lotbdin  •. 
stances  as  these,  I  think  all  conclusions  must  be     ^^^"*''*-  , 
unfavourable.  i  at^  Juiy  isio. 

The  correspondence  of  a  young  married 
woman  with  a  young  man,  unknown  to  her 
husband,  is  what  I  presume  hardly  comes  within 
the  known  latitude  of  modern  manners ;  but, 
connected  with  the  general  footing  on  which  these 
parties,  by  ail  the  evidence  to  which  I  have  alr 
luded,  were  proved  to  have  stood,  it  speaks  a 
more  decisive  language  with  respect  to  its  nature. 
But,  however,  it  does  happen  in  this  case  that 
letters  have  been  intercepted,  and  are  within  the 
view  of  the  court ;  the  time  and  the  manner  of 
their  being  brought  to  light  and  their  authenticity 
are  fully  proved.  They  were  taken  out  of  \he 
bag :— and  without  entering  into  the  particulars, 
there  is  very  sufficient  evidence  that  they  were 
written  on  the  26th  oi  November  1808  ;  that  they 
were  put  into  the  bag  by  her ;  that  Hooper^  having 
suspicions  that  there  were  letters  passing  from  her 
to  Mr.  Barker  in  this  bag,  contrived  to  get  these 
letters  out  of  the  bag;  that  he  communicated 
those  letters  to  some  others  of  the  servants,  par- 
ticularly to  HayneSj  with  whom  he  appears  upon 
a  footing  of  intimacy,  and  that  they  were  after- 
wards delivered  up  to  Mr.  Tryse^  the  son-in-law, 
upon  the  discovery  which  took  place  some  time 
i^rwards.  I  think  their  identity  is  clearly  esta- 
blished by  this  witness,  and  by  the  other  witness 
who  has  proved  their  contents,  and  by  Mr.  Fryse 
himself;  and  I  see  nothing  which  at  all  shocks 
probability  in  the  idea  of  his  having  kept  those 
letters  by  him  so  long.  They  are  letters  which 
it  might  puzzle  such  a  man  as  this  to  determine 

c  3  how 
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trvM*"  **    ^***^  ^  produce  till   some  opportunity  offered  $ 
and  he  appears  to  have  been  unwilling  to  awdcen 


aath  Jui^  1810.  ^YiQ  feelings  of  his  master  upon  the  subject :  he 

waited  for  an  opportunity  of  seeing  Mr.  Pryssy 
and  then  he  took  the  opportunity  of  communicating 
•them  immediately^ 

The  handwriting  of  the  letters  is  proved,  and 
they  are  proved  to  have  been  written  upon  a  frank 
of  Mr.  Lweden*^.  The  larger  letter  contains  two 
inclosures  ;  the  larger  Jetter  is  itself  declaratory  of 
violent  and  of  mutual  attachment ;  it  concludes  with 
desiring  and  hoping  that  they  may  affectionately 
love,  that  their  attachment  may  be  co-eternal,  and 
that  they  may  afiectionately  live  and  die  adoring 
006  another :  it  describes  in  terms  of  great  la-* 
mentation  the  difficulty  of  access  to  the  former 
readeisvous,  for  that  the  access  and  retreat  were 
becbQe  too  visible  from  felling  the  woods  in  the 
shnibbery :  it  relates  her  repairing  to  different  out- 
buildings in  order  to  ascertain  whether  a  meeting 
Blight  be  accomplished  in  them;  but  oomplains 
that  the  barn  is  locked,  and  that  the  other  hovolsr 
are  unfit  for  any  one  to  enter  :  he  is  desired  to  ds-> 
vise  a  scheme  to  meet ;  and  he  is  told  that  in  the 
day-time  there  is  no  possibility  of  escaping  de- 
tection, from  the  curiosity  of  servants  and  other 
prying  persons ;  that  she  has  a  difficulty  in  in-* 
viting  the  danger  of  a  night's  attempt,  but  thinks 
that  from  the  hall  window  there  is  no  doubt  of 
admitting  him  quietly  for  an  hour  or  two. 

In  this  letter  there  is  one  envelope  dated  in 
May  1804,  and  which,  she  says,  will  speak  for 
itseM*;  and  that  I  suppose  it  might  do  to  persons 
who  understood  the  transactions  to  which  it 
alludes }  but  te^  be  sure  there  is  nothing  'm  that 

letter 
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Wtter  itself  which   does  show  how  it  comes  to    Lotedknv. 
be  there  with  that  particular  date  affixed  to  it.       *'^*'^»*- 


The  other  is  sealed  up  intelligence  to  explain  to  lath/u^igio. 

him  what  it  is  essential  for  him  to  know.     To  be 

sure  that  is  a  letter  which  speaks  for  itself,  with* 

out  reference  to  any  external  transactions.     It  is  a 

letter  which  from  public  decency  was  not  permitted 

to  be  read  in  this  Court ;  but  I  feel  that  my  public 

duty  calls  upori  me  to  state  sq  much  as  this — that 

it  does  contain  an  account  of  the  times  in  which 

the  periodical  indisposition  of  the  sex  visits  her, 

and  when  she  says  she  must  avoid  intercourse: 

^he  promises  to  ihark  the  period  in  future,  so  that 

he  m4y  always  compute  it  without  difficulty ;  and 

sh^  desil^S  him  to  consider  this  communication  M 

ttiost  ihdulgent,  as  she  certainly  had  a  right  to  do; 

aiid  m\m  explicit. 

This  fe  a  letter  which  I  think  requires  no  com- 
mleiit  ^atever.    It  is  admitted  that  it  does  contain 
i  dt^claratioh  of  violent  attachment  on  the  part  of 
the  writer ;  but  it  is  liaid  thai  there  is  no  proof  of 
$tiy  adultery  hdving  been  committed  between  them. 
I  confess  I  cannot  help  considerihg  such  a  letter 
in  a  very  different  light,  and  that  it  does  connect 
itself  with  a  direct  acknowledgment  of  fkcts  of 
adultery  having    passed  between    these   parties. 
There    ate   only  three  possible   supftositions    in 
which  such  d  letter  as  this  can  be  conceived  tcl 
hdve  drdpped  from  the  pen  of  the  writer.     One  of 
those  is,  that  it  may  have  beeii  written  by  a  woman 
in  a  state  6f  absolute  insanity,  with  a  mind  dis- 
ofdefed,  and  indulging  itself  with  vicious  images 
thAt  hive  no  connexion  with  any  reality  and  fact  t 
-*4:h&t  i^  a  possible  case  undoubtedly.    It  is  another 
ptissible  case,  that  such  a  letter  might  be  written 
by  a  woman  with  the  maliciinm  intent  6f  defiUiiing 

c  4  the 
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Utidin  9     |.jjg  character  of  a  virtuous  man,  to  whom  sucfa 
letter  might  appear  to  be  addressed,  but  who  had 


^ath  Juijf  i8io.  ^^  g^j^j^  connexion  whatever  as  those  letters  import : 

that  is  a  possible  case.  But  that  either  of  these 
suppositions  exist  in  the  present  case  is  out  of  all 
question ;  nobody  imputes  that  this  lady  had  any 
thing  in  the  nature  of  lunacy ;  nobody  imputes  that 
she  had  any  malicious  design  against  the  reputation 
of  this  gentleman,  who  was  the  object  of  her  ardent 
attachment. 

Then  what  is  the  only  other  supposition  to 
which  the  Court  can  allude?  —  That  it  was 
written  by  a  woman,  and  could  be  written  by  no 
other  than .  by  a  woman,  who  had  made  a  sur- 
render of  her  body,  her  mind,  and  every  thing 
;which  belonged  to  either  the  one  or  the  other,  to 
the  person  to  whom  this  letter  was  addressed. 
Here  is  an  act,  and  a  proximate  act  it  is  undoubt- 
edly, as  connected  with  something  which  had 
passed  between  the  parties  before ;  because  it  is 
impossible  to  conceive  that  a  woman  would  write 
such  a  letter  as  this,  saving  in  one  of  the  two  pos- 
sible cases  which  I  have  excluded  from  all  consi- 
deration as  applying  to  the  present  case.  It  is 
quite  impossible  to  conceive  that  such  a  letter 
could  be  written  by  a  woman  who  had  not,  in  the 
most  unreserved  manner,  submitted  her  person  to 
him  to  whom  it  is  written.  It  appears  a  matter  of 
a  stronger  nature  than  that  which  we  hold  here  to 
be  a  direct  proof  of  adultery, — ^the  having  gone  to 
a  brothel  with  a  person.  The  act  of  going  to  a 
house  of  ill-fame  is  characterized  by  our  old  saytng, 
that  people  do  not  go  there  to  say  their  paternoster; 
that  it  is  impossible  they  can  have  gone  there  for 
any  but  improper  purposes ;  and  that  is  universally 
hdd  ^  proof  of  adultery.   But  many  persons  would 

SO 
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go  to  a  brothel  who  could  not  bring  themselves  up    lovedem  v. 
to  the  writing  a  letter  of  this  kind.     It  is  a  letter 


that  proves,  in  the  most  striking  and  conclusive  ^^th  Juty  uio. 
manner,  not  only  that  the  parties  must  be  con- 
triving for  future  indulgences,  but  that  there  had 
been  that  sort  of  intercourse  which  alone  could 
have  produced  such  a  familiarity,  and  which  alone 
could  have  emboldened  a  woman  to  describe  in 
terms  which  I  do  not  repeat,  that  which  certainly 
showed,  beyond  all  question,  the  fact  that  these 
parties  had  been  so  connected  together. 

After  such  letters  as  these  are  proved,  the  proof 
of  facts  might  appear  superfluous;  and  I  think  it 
is  super-abundant  in  this  case.  There  are  meetings^ 
both  prior  and  subsequent  to  the  date  of  these 
letters,  in  which  the  commission  of  adulterous  acts 
must  be  inferred.  I  do  not  say  that  from  every 
one  of  these  acts  I  would  draw  the  same  conclu- 
sions in  the  case  of  all  individuals  to  whom  no  such 
history  applied ;  but  that  is  not  the  way  in  whicb 
evidence  is  to  be  considered.  Other  facts  and 
other  circumstances  are  explanatory  of  meetings 
which  are  doubtful  in  their  own  nature,  and 
capable  of  candid  interpretations  : — ^they  define 
appearances  that  might  otherwise  be  ambiguous* 
These  letters  are  a  gloss  or  a  running  comment,  I 
think,  upon  the  text  which  occurs  in  the  history  of 
these  parties :  they  are  decisive  of  the  terms  upon 
which  these  parties  met : — and  that  the  writer  of 
these  letters  could  meet  privately,  and  out  of  the 
reach  of  observation,  the  person  to  whom  they  are 
addressed,  without  any  view  to  the  purposes  these 
letters  express,  is  impossible  to  be  conceived ;  and 
I  think  it  is  not  less  impossible  that  they  should 
have  met  in  the  manner  described^  without  hia 

having 
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LoviDEM  i\    having  concurred  in  efiecting  those  purposes :  for 
-  ^^  ^^^'     though  these  letters  never  reached  Mr.  Barker^  I 


18th  jwijr  18 JO.  cannot  but  think  that  the  probability  highly  ii^ 

that  verbal  communications  were,  in  the  oppor« 
tunities  which  afterwards  presented  themselves^ 
made  upon  this  subject,  agreeably,  as  she  sajrs,  to 
his  directions,  and  agreeably  to  her  inclination  to 
give  the  communication  that  wsis  wanted. 

The  first  fact  that  occurred  to  which  I  shall  ad« 
vert,  is  one  that  happened  at  Kingston  House^  and 
which  is  spoken  to  by  Hastings^  upon   the  7tl| 
article.     It  appears  that  Mr.  Loveden^  who  is  a 
member  of  parliament,  had  left  the  country  in  the 
month  o{  February  1807,  ^nd  went  to  reside  at  a 
house    at  Knightsbridge    called  Kingston  House^ 
wher^  he  continued  'till  tiibout  the  4th  of  Juhf  in 
that  yeJEki*,  When  the  family  returned  td  Buscot  .--^ 
that  i/Lt.  Barker  dined  twice  while  Mr.Lffveden 
\NU  there: — that  in  the  month  of  May ^  Mr.  LovedeH 
wen€  down  to  Shqftsbitry^  on  the  occasion  of  the 
general  election  which  tbok  place  at  that  time,  and 
that  Mr.  Barker  came  twice  to  Kingston  Houie 
during  Mr.  hovederCs  absence :— ^that  on  the  first 
of  such  visits  Mr.  Barker  came  with  a  gentleman^ 
who  remained  for  some  time  in  a  room  in  front  oi 
the    House,  and   Mr.  Barker  and  Mrs.  Loveden 
remained  alone  together  for  about  three  quarters 
of  an  hour^  without  being  seen  by  the  witness ; 
and  that  he  then  went  away,  and  let  himself  out« 
It  is  said.  Cannot  people  go  into  decent  rooms  in 
a  decent  house  without  being  suspected? — ^Yest 
certainly,  if  they  are  decent  persons;  but  if  such 
an   intercourse   is   proved    between   them    as  is 
established  by  the  fact  of  this  correspoedence» 
wd  by  the  other  facts  to  which  I  have  alluded^'— -* 

I  say 
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1  »y  the  fact  of  such  parties  being  close  together    Lovkdik  f. 
for  such  a  length  of  time,  and  unobserved,  war-      ^^°^'*' 


rants  the  conclusion  that  they  have  committed  the  '«*  ^  ^•i«>' 
criminal  act. 

But,  however,  the  next  fact  is  of  a  stronger 
kind. — It  appears  that  he  then  came  alone :  that 
Mis.  Stephens  was  ifnth  Mrs.  Lweden  at  the  time^ 
and  was  sitting  with  her  in  the  breakfast-parlour, 
in  which  she  usually  received  other  visitors :  that 
^T. Bather  then  rang  the  bell;  and  just  as  the 
deponent  had  let  him  in,  and  was  going  to 
aimounce  him,  and  to  show  him  up  stairs,  she 
came  running  down  stairs,  having  seen  him  from 
the  breafast-rdom  window,  as  the  deponent  sup- 
poses,  met  him  in  the  hall,  shook  him  by  the  hand, 
and  took  him  into  the  green  dining<»room,  which 
was  a  back  room  on  the  ground  floor,  with  windows 
opening  into  and  communicating  with  the  garden 
by  five  steps ;  in  which  room  there  is  an  inner 
room,  which  had  fdrmerly  been  usied  as  a  bed*' 
room,  and  which  was  a  dark  room,  having  no  other 
than  a  borrowed  light  from  i  water-closet  within ; 
80  that  though  the  workmen  might  be  employed 
in  the  garden  at  such  time,  Mrs.  Loveden  and 
Mr.  Barker  might  have  retired  to  such  room,  and 
been  out  of  the  sight  of  any  persons }  and  after 
they  had  been  together  and  alone  in  the  green 
dining-room  about  an  hour,  and  ^till  the  men  em- 
{lAoyed  in  the  garden  had  gone  to  their  dinner, 
they  then  wettt  into  the  garden  and  walked 
together  there  for  about  half  an  hour ;  and  then 
Mf .  Barker  let  himself  out  as  before/'  I  confess, 
after  what  has  been  proved  of  these  parties,  this 
fact, — that  she  quitted  the  company  in  which  she 
was— that  she  did  not  introduce  Mr.  Barker  as  a 

visitor 
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Loved  BN  v.    vifiitor  where  all  other  visitors  were  received— that 
*  she  retired  with  him  into  a  room  communicating 


*»* -^"^  "^®*  immediately  with  a  dark  room, — and  that  they 

there  staid  alone  together  in  a  situation  that 
afforded  such  facilities;  this  does  impress  upon 
my  mind  a  very  strong  conclusion  that  those  faci^ 
lities  were  not  thrown  away  upon  these  parties. 

The  next  fact  to  which  I  shall  advert  is  that 
which  is  spoken  to  by  Major ^  upon  the  9th  article^ 
as  having  passed  in  the  barouche:  and  what  he 
says  is  this, — **  She  was  much  in  the  habit,"  he 
states,  ^^  of  going  about  in  her  carriage  in  the 
"  streets,  aqd  meeting  Mr.  Barker  there;  and  that 
'*  he  does  not  remember  ever  to  have  seen  Mr. 
**  Barker  get  into  the  said  carriage  when  they 
<*  have  so  met  in  the  street,  but  once,  and  that 
was  in  very  warm  weather  in  the  said  year 
1807  : — that  they  met  in  Bond  Street^  where 
'^  Mis.  Loveden  was  stopping  in  her  carriage  at  a 
chemist's  shop  door ;  that  he  came  up  to  the 
carriage  and  desired  the  deponent  to  open  the 
•*  same,  which  he  accordingly  did,  and  Mr.  Barker 
^^  then  got  into  the  carriage ;  and  she  desired  to 
"  be  driven  to  a  house,  a  dress  or  cotton  shop^ 
about  two  doors  beyond  Temple  Bar,  on  the 
right  hand  side  of  the  way  going  from  Bond 
Street;  that  they  were  driven  there, — ^that  she 
"  got  out  of  her  carriage,  went  into  the  shop  for 
**  a  few  minutes  and  then  returned  to  her  carriage 
"  to  Mj.  Barker,  and  ordered  the  same  to  be 
driven  to  Hi/de  Park  corner,  where  Mr.  Barker 
got  out  of  the  carriage.  That  it  had  been 
customary  for  her  to  have  her  carriage,  which 
<<  was  a  barouche,  open  when  she  rode  out,  which 
3he  generally  did  in  company  with  Miss  Love^ 

den  ; 
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^  den;    but  that  on   this  day,  which  was  a  very     LovEDtHv. 
«*  warm  day,  it  was  kept  close  or  shut  up : — ^that     ^Q^'°'^' 
**  when  he,  the  deponent,  got  down  from  behind  lath/ufyisio. 
«« the  carriage  to  open  the  door,  to  let  Mrs.  Loveden 
•*  out  at  Temple  Bar,  he  observed  that  the  sun- 
**  blinds  were  all  drawn  down,  and  he  observed 
"  the  same  when  he  got  down  to  let  Mr.  Barker 
^  out  of  the  carriage  at  Hyde  Park  corner;  and 
"  he   then  observed  that   the    said    Mr.  Barker 
«  seemed    much    confused, — looked    about  him 
**  ^ery  much,— desired    the   deponent  to    make 
*^  haste :  and  Mrs.  Loveden  appeared  much  heated 
"  and  very  red,  that  her  hair  was    more  tumbled 
•*  and  disordered  than  ever  he  had  before  observed 
«*  it.  From   which  he  concludes," — a  conclusion 
in  vrhich  I  am  disposed  to  concur,  from  what  I 
have  seen  of  the  nature  of  the  intercourse  which 
is  proved  to  have  subsisted  between  these  parties, — 
^  and  he  has  not  the  least  doubt,"  he  says,  "  and 
"  he  in  his  conscience  believes,  that  whilst  they 
^  were  in  this   carriage  they  had  carnal  use  and 
««  knowledge  of  each  others  bodies." 
The  next  fact  which  I  shall  notice  is  that  which 

m 

occurs  in  the  deposition  of  M^NicoL  He  says, — 
"  That  one  day,  happening  on  a  Sunday,  in  the 
"  summer  of  1807,  just  after  the  family  had 
<*  returned  from  London  to  Btiscot  Park,  Mrs. 
**  Loveden  having  remained  at  home  whilst  her 
'<  husband  and  his  daughter,  and  the  mother  of 
^  Mrs.  Loveden,  had  gone  to  Church,  he  happening 
•*  to  observe  that  the  windows  of  the  green-house 
**  or  conservatory,  near  the  centre  thereof,  which 
"  he  had  himself  opened  in  the  morning  to  give 
**  air  to  the  exotic  plants,  were  shut,  (it  being  then 
^*  about  one  o'clock,)  and  likewise  that  the  inside 

"  shutters 
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LovBOEN  9.    *^  shutters  to  such  windows,  which  were  made  to 
^^'°''''     "  prevent  the  effects  of  the  frost,  and  of  incle- 


13th  jm^  1810.  <«  ment  seasons   injuring  the  plants,   were   also 

*^  shut-to,  he  went  in  at  one  of  the  windows  which 
**  fronts  the  west  of  the  house,  conceiving  that 
some  of  the  persons  about  the  grounds  had  shut 
the  same  through  mistake,  and  on  his  entering" 
*^  the  said  green-house  he  was  very  much  surprised 
^*  to  find  Mr.  Barker  and  Mrs.  Loveden  standing 
*<  close  together  between  the  plants  and  the  back 
**  wall  of  the  green-house,  directly  (^posite  the 
**  windows  which  were  so  as  aforesaid  shut  up  ;-— 
that  on  seeing  the  deponent  enter,  they  stood 
close  together  quite  still  as  if  desdroiii  of  avoiding 
^<  being  seen,  and  the  deponeqt  then  opened  the 
^  shutters  and  windows  and  walked  away  throu^ 
^^  one  of  the  windows  of  the  said  green-house,  and 
'<  went  through  the  side  door  through  the  colon- 
^*  nade  that  communicates  with  the  house,  and 
*<  imn^ediately  afterwards  met  Mjt^  Loiueden^s  caiv 
f<  riage  in  the  south  front  of  the  House  coming 
**  from  Church;  and  having  seen  Mr. Loveden 
'*  and  hist^  daughter  and  Mrs.  LiniaH  go  into  the 
**  house,  he  was  desirous  of  seeing  which  wesy* 
**  Mr.  Barker  would  make  his  escape  from  the 
^  house,  as  he  had  not  a  doubt  he  had  been 
secretly  and  clandestinely  with  Mrs.  Lovetlen 
that  morning  in  the  green-house  j  and  for  that 
purpose  he  went  round  the  fiower-gaJrdas^  in 
"  order  to  see  whether  Mr.  Barker  would  go  out 
^*  at  the  back  door  thereof^  as  he  found  he 
^  did  not  come  out  at  the  front  door ;  and  just 
^*  when  the  deponent  had  got  half  way  xound  to  the 
"  back  door  he  met  Mr.  Barker,  and  saw  him 
^<  pass  i^  south  front  of  th^  house  in  haste ;  and 

*«  though 
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«  t^iough  it  was  a  very  warm  day,  he  had  a  grtajt    lovedim  v. 
"  coat  ofl  buttoned  round  hm^   and  stooped  to   J|°^"«»- 


avoid  being  observed  who   it  was; — that  he  lath/v/y  19^10. 
"  looked  alter  him  to  see  whether  he  had  a  ser- 
"  vant  or  a  horse  waiting  for  him,  or  whether  he 
*^  went  towards  the   sta|)le ;  but  he  passed  the^ 
**  road  leading  to  the  stable/'     ^e  says  ags^n, 
**  That  he  had  not  a  doubt," —and  1  confess  it 
does  ifot  appear  to  me  to  be  in  the  least  degree  an 
UQcbwritabl^  conclusion, — '^  he  h^d  not  a  doubt,\ 
"  but  does  verily  believe,  that  whilst  Mr.  Barker 
**  and  MrSi^Lovedm  were  as  aforesaid  in  the  con-. 
''  servatory  or  green-house  on  the   said  Sunday 
"  fcveooon,  they  then  and  there  had  the  carnal 
<<  use  and  knowledge  d^  each  other's  bodies.^'    It 
is  said  they  were  fond  of  plants ;  and  she  is  proved 
particularly  to  have  been  very  fond  of  dressing  up 
his  room  with  lowers,  and  very  foud  of  going  to 
nursery  gai^dens :  but  I  should  think  they  would 
not  go.  and  shut  up  the  windows  and  shutters  of  ^ 
green-house  in  ordier  to  speculate  on  plants  ;  that 
is  not  the  way  in  wh^ch  their  attention  would  be . 
exercised ;   nor  can  I  conceive,  after  such  a  dr- 
cumstaQce,  that  that  was  the  object  which  h^ 
brought  these  persons  together  in  a  situation  like 
this. 

The  next  witness  to  whom  I  am  under  the  ne« 
cessity  of  adverting  is  Mary  Day^  on  the  5  th  article. 
The  accoi^nt  spoken  to  by  M'^Nicol  passied  in  the 
year  1807>  I  think.  The  facts  spoken  to  by  this. 
witness  passed  in  the  Christmas  of  that  year ;  for  it 
appears  that  Mr.  Barker  was  in  the  habit  of  paying 
annual  visits  ;— she  describes  Mrs.  Loveden*%  ge- 
neral conduct  in  common  with  all  the  other  wit- 
neiaea ;  aid  it  woul4<  really  be  nothing  more  than 

repetition 
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LovyotN  V.    repetition  of  the  depositions  if  I  were  to  cite  the 
^*'^"^^'''     evidence  of  all  the  witnesses  that  vouch  the  facts, — 


CI 
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iath  Jtt/y  1810.  that  they  were  fond  of  being  together  in  the  rooms 

of  the  House.  She  says,  "  Particularly  she  remem- 
"  bers  that  on  one  morqing  about  nine  o'clock, 
happening  a  few  days  after  Mr.  Barker  had 
come  on  such  visit,  and  just  before  Mrs.  Love- 
den  had  gone  down  to  breakfast,  the  deponent 
^^  having  gone  up  stairs  to  a  closet  she  had  on  the 
same  floor  with  the  bed-rooms,  and  intending  to 
go  into  such  of  the  rooms  as  had  been  left  by 
the  persons  who  had  slept  therein,  and  among 
them  intending  to  go  to  Mr.  Barker^s  bed-room, 
**  to  make  his  bed  and  put  the  room  in  order,  if  he 
•*  had  then  left  the  same ;  she  on  going  to  his  bed- 
"  room  door  found  he  had  not  left  his  room,  but 
"  heard  him  talk  to  some  person  then  in  his  bed- 
**  room  with  him,  who  the  deponent  then  supposed 
was  his  own  man-servant :  but  she  immediately 
''  found  her  mistake  in  that  respect ;  for  the  man 
was  below,  and  came  up  to  his  room  door  with  a 
trunk  which  had  just  come  by  the  coach  or  some 
**  other  conveyance ;  and  making  a  noise  by  bring- 
"  ing  the  trunk  up  and  putting  it  down  at  the  door 
*^  of  his  master's  bed-room,  she  heard  the  door 
"  locked  within,  and  the  man-servant  went  away ; 
•'  and  the  deponent  then  well  knew  that  the  voice 
*♦  she  heard  was  tlie  voice  of  Mrs.  Loveden :  and 
*^  from  such  circumstances  she  is  certain  that 
**  Mx^.  Loveden  was  then  in  the  said  bed-room,*' 
that  is  to  say,  in  the  bed-room  of  this  gentleman 
with  the  door  locked.  She  says,  that  she  con- 
sidered this  as  highly  improper ;  but  she  cannot 
take  upon  herself  to  say  whether  the  act  of  adul- 
tery was  committed.    She  adhered  to  the  strict 

rule 
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Tuk  of  evidence,  that,  unless  she  sees  the  fact,  she    Lt>vii«N  ». 
will  not  take  upon  herself  to  warrant  it  — ——^ 

She  says,  further,  «<  That  on  this  Ckrislmas  visit,  i«*-^Myi8io. 
*•  Mrs.  Loveden,  and  the  company  then  in  the  house^ 
"  having  gone  up  stairs  for  the  purpose  of  pre- 
**  paring  or  dressing  for  dinner,   the  deponent 
**  having  gone  up  stairs  on  the  bed-room  floor  to 
"  her  aforesaid  closet,  between  the  rooms  where 
**  Mr.  and  MTS.Lweden  slept  and    that  where 
"  Mr.  Barker  then  slept,  it  being  then  near  din- 
ner-time and  getting  quite  dusk,  but  quite  light 
enough  to  see  any  person  in  the  passage  leading 
to  the  bed-rooms,  she  being  then  in  the  closet, 
^  and  having  the  door  thereof  a  little  open,  was 
"  thereby  enabled  to  see  to  the  end  of  the  passage, 
*•  and  particularly  his  bed-room   door,    without 
**  being  herself  seen  therefrom,  for  she  had  no 
**  light  with  her ;  and  she    then  observed  Mr, 
"  Barker  come  out  of  his  bed-room,  which  was 
*•  B^rer  the  top  of  the  stairs  than  Mrs.  Loveden's 
^  was,  and  look  all  around  as  if  to  see  if  any  person 
**  was  within  sight,  and  then  look  at  the  clock  a 
'•  little,  and  immediately  afterwards  saw  him  go 
•*  down  stairs,  and  a  few  minutes  after  the  depo- 
'*  nent  heard  a  footstep  come  out  of  Mr.  Barker^s 
**  bed-room,   and  down  the  two  steps  which  led 
"  therefrom,  and  along  the  passage  past  the  closet 
"  where  the  deponent  was ;   and  she  having  the 
**  door  open  a  little  a-jar,  plainly  saw  that  it  was 
"  Mrs.  Loveden  who  came  out  of  the  said  Mr.jBar- 
**  ker^s  bed-room,  and  saw  her  go  into  her  own 
**  bed-room, —for  she  was   obliged    to  pass  the 
*•  closet  in  going  thereto, — and  she  clearly  and 
**  distinctly  saw  it  was  her  said  mistress; — and^her 
^'  conduct  was  so  extremely  suspicious^  that,  upon 
VOL.  u.  D  «*  this 
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LovsDENt.    "this  occasion,  she  admits  that  she  cannot  but 

believe  that  they  had  at  such  time  been  crimi* 


€€ 


v6^jh^. isio.  "  nally  connected  together.     She  says,  that  upon 

"  several  other  occasions^  she  has  known  Mrs. 
"  Loveden  and  Mr.  Barker  to  be  alone  together 
**  unknown  to  Mr.  Loveden  during  Mr.  Barker*^ 
**  visits  at  Buscot  Park^  particularly  in  a  room  on 
"  the  bed-room  floor,  which  was  Mrs.  Loveden*^ 
<.<  dressing-room,  but  was  used  as  a  sitting-room 
"  for  ladies  only,  and  was  a  room  where  Mrs. 
"  Loveden  used  to  write  in,  and  where  gentlemen 
•^  were  not  admitted.** 

Elizabeth  Hai/nes,  wh6  was  her  own  woman» 
speaks  to  particulars  of  a  similar  nature.— -She  ob- 
serves that  she  was  particular  in  dressing  herself 
when  this  gentleman  was  expected,  more  than  at 
other  times: — in  seeing  that  his  bed-room  was  put 
in  proper  order,  and  his  fire  kept  up,  which  she 
never  troubled  herself  about  with  other  gentlemen  j 
and  that  from  these  and  other  circumstances  she 
was  led  to  suspect  they  did  conceive  a  criminal 
passion  for  each  other.  Then  she  goes  on  to  say» 
"  That  she  had  often  reason  to  believe  that  Mrs* 
"  Loveden  went  in  a  secret  manner  into  the  bed- 
"  room  of  Mr.  Barker  while  he  was  there,  and  re- 
**  mained  alpne  with  him  for  some  time ;  for  she 
remarked  of  late  years  their  connexion  became 
more  unreserved,  particularly  while  Mr.  Barker 
"  was  on  a  visit  there  at  Christmas  1807,  and  for  a 
"  fortnight  or  three  weeks  that  Mrs.  Loveden  used 
"  frequently  to  go  up  stairs,  to  dress  before  the 
*^  usual  time  for  the  afternoon ;  and  when  she 
**  went  out  of  her  room  to  go  down  stairs,  she 
would  not  allow  the  deponent  to  light  her  down, 
but  said  slie  would  light  herself  to  the  top  of  the 
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^'  stairs,  and  would  put  the  candle  in  the  room  at  Loveden  v. 
*'  the  top  of  such  stairs,  called  her  dressing-room,  ^^'^'^' 
**  and  that  the  deponent  might  afterwards  fetch  it  13th  Juii^  laio. 
^^  away  ;  that  she  then  supposed  that  Mrs.  Lot^den 
"  used  to  go  into  Mr.  Barker^s  room  frequently 
**  whilst  he  was  so  there  dressing ;  and  she  was 
"  confirmed  in  such  her  suspicions  from  the  cir- 
"  cumstance  of  having,  on  one  of  the  afternoons 
"  when  Mrs.  Loveden  had  dressed  for  dinner 
"  rather  earlier  than  usual,  and  had  gone  out  of 
**  her  bed-room  for  the  ostensible  purpose  of  going 
**  down  stairs,  heard  Mr.  Barker^s  bed-room  door 
"  open,  and  just  about  the  same  time  that  Mrs. 
**  Loveden  could  have  got  there ;  and  that  after 
"  remaining  in  Mrs.  Loveden's  room  about  ten 
"  minutes,  without  hearing  the  said  door  open 
**  again,  having  then  gone  into  a  closet  which  was 
"  appropriated  to  the  deponent's  own  use,  and  is 
**  in  the  bed-room  passage  opposite  the  house- 
"  maid's  closet,  from  the  door  of  which  she  could 
"  see  the  steps  leading  to  the  recess  from  which 
^'  Mr.  Barker^s  bed-room  door  opened,  she  very 
"  soon  afterwards  saw  him  come  out  of  the  said 
«  bed-room  down  the  said  steps  in  his  dressing- 
"  gown,  and  walk  to  the  clock  directly  opposite  ; 
*'  and  having  first  held  the  candle  up  to  the  clock, 
**  and  looked  at  it,  he  then  turned  and  looked 
**  both  ways  down  the  passage,  as  if  to  take  a  sur- 
*•  vey  whether  any  person  was  within  view :  seeing 
*^  the  deponent,  he  retuimed  up  the  steps  again,  as 
".  if  to  go  into  his  bed-room  j  that  she  then  went 
*•  out  of  the  door  leading  from  the  bed-room  pas- 
*^  sage  to  the  back  stairs,  and  went  so  far  up  the 
'*  back  stairs  as  to  enable  her  to  see  through  a 
**  partition  light  over  the  back  stairs  door  into  the 
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ia>veden  9.    ^^  passage  ;  and  after  remaining  there  about  five 
"^"*'     "  minutes,  or  not  quite  so  much,  she  saw  the  said 


13th /«{y  1810.  **  Mrs«  Loveden  come  down  the  said  steps  leading 

«*  from  Mr.  Barker^s  bed-room,  without  any  light, 
<<  and  go  down  the  best  stairs ;  so  that  she  is  cer- 
**  tain  Mrs.  Loveden  bad,- at  the  time  deposed  to, 
«*  been  in  Mr.  Bar ker*s  bed-room  whilst  he  re- 
<<  mained  therein,  and  that  they  were  there  alone 
«  together." 

There  is  another  fact  she  remembers :  "  That 
**  on  another  occasion,  happening  one  afternoon 
'<  whilst  this  visit  took  place,  Mrs.  Loveden  having 
**  gone  up  stairs  to  dress  for  dinner,  and  Mr.  JBor- 
**  ker  having  gone  into  his  room,  she  ordered  her, 
'<  HayneSj  to  wait  a  little,  for  that  she  had  forgot 
<<  something  and  must  go  down  stairs,  or  to  that 
«  effect ;  and  she  then  took  a  light  in  her  hand,  and 
"  went  out  of  her  bed-room,  and  pulled  her  door 
<<  to  after  her,  and  went  along  the  passage,  as  if  to 
go  down  stairs;  but  the  deponent  having  imme- 
diately  opened  the  door  again,  heard  Mrs.  Lo^oe^ 
den  go  up  the  steps  leading  to  Mr.  Barker^ %  bed- 
'^  room,  wherein  he  then  was  ;  and  the  deponent 
"  being  curious  to  see  her  come  out  of  Mr.  Bar^ 
<<  ker'^  room  again,  went  up  the  aforesaid  back 
<<  stairs  again,  high  enough  to  see  the  passage  of 
<*  the  bed-room  floor  through  the  partition  light 
<<  before  described ;  and  in  a  quarter  of  an  hour 
"  from  the  time  Mrs.  Loveden  so  went  into  the 
'<  bed-room,  she  sees  from  the  back  stairs  the  said 
^<  Mrs.  Loveden  come  down  the  steps  leading  from 
*^  Mr.  Barker^s  room,  with  the  candle  and  candle- 
**  stick  in  her  hand,  but  with  the  candle  ex- 
*^  tinguished,  and  saw  her  go  from  thence  into  her 
**  own  bed-room.*' 
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lliere  is  another  fact  of  the  like  kind  that  she  loved  en  v. 
mentions :  "  That  one  morning  during  Mr.Barker^s  ^tI!!!!lL 
*'  visit  at  Buscot,  at  this  Cltristmas  time,  she  was  lath  juXy  isio. 
•*  employed  in  her  usual  way,  being  at  that  time 
"  putting  away  some  things  in  her  aforesaid  closet, 
**  and  that  she  saw  Mrs.  Loveden  in  her  riding- 
"  habit,  which  she  frequently  wore,  coming  down 
"  the  steps  from  Mr.  Barker's  room,  where  he 
•*  then  was ;  and  she,  observing  the  deponent, 
*'  turned  back,  and  went  into  another  room  in  the 
•*  recess  to  which  the  steps  led,  and  which  was 
"  next  to  Mr.  Barker*s  room,  as  if  she  had 
**  forgot  something,  by  way  of  excuse,  as  it  struck 
"  the  deponent,  for  her  coming  down  those  steps  j 
"  — that  she  opened  a  drawer  in  such  room,  and 
^*  took  out  a  port-folio  with  some  papers  therein, 
**  and  gave  it  the  deponent,  desiring  her  to  put  it 
^^  in  another  closet  she  had  the  care  of;  that  she 
**  seemed  very  much  confused,  and  that  she  very 
**  soon  afterwards  saw  Mr.  Barker  come  out  of 
**  his  bed*room  and  go  down  stairs  ;  and  she  has 
'*  not  a  doubt  that  they  had  been  together  and 
^  alone  in  his  bed-room,  and  that  they  had  again 
"  committed  adultery  together." 

I  should  exhaust  my  own  strength  as  well  as  the 
patience  of  those  who  hear  me,  if  I  were  to  go  into 
ati  enumeration  of  all  the  facts,  that  are  proved  to 
have  taken  place,  as  between  these  two  persons.— 
There  are  two  or  three  of  them  which  I  am  under 
the  necessity  of  noticing,  and  those  are  the  tacts 
which  occurred  upon  the  8th  of  August  1808,  and 
which  are  spoken  to  by  two  or  three  witnesses,  who 
in  all  material  facts  perfectly  corroborate  each 
ether.  There  are  some  little  differences,  but 
which,  in  my  opinion,  give  a  support  to  evidence, 
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LovtDENi;.    and  do  not  break  in  upon  it.     The  witnesses,  to 
^^""^'     whom  I  now  refer  are,  Hastings,  Cakutt  the  house- 


13th  Ji«/y  1810.  keeper,  who  had  Uved  long  in  Mr.  Loveden's  &^ 

mily,  and  Haynes,  her  own  maid.  The  persofi, 
who  gives  the  most  particular  account  of  these  cir- 
cumstances, is  a  man  who  seems  to  have  behaved 
with  great  zeal  for  his  master's  honour,  with 
fidehty,  and  with  considerable  prudence  and  for- 
bearance, and  that  is  Warren  Hastings.  The  ac- 
count which  he  gives  is  this.  He  says,  "  It  was 
^*  Mr.  Loveden*s  custom,  for  many  years,  to  go 
"  to  Abingdon  on  the  8th  of  August,  to  attend 
**  a  school-meeting  or  mayor's  feast,  and  to  send 
"  two  bucks  and  dine  there  j  and  as  it  was  seven- 
"  teen  miles  from  Buscot  Park,  he  used  generally 
"  to  sleep  there,  and  he  did  not  return  till  the  fol- 
"  lowing  day  :  that  it  was  very  well  known  to  his 
**  wife  that  such  was  his  intention  on  the  8th  of 
"  August.  That  two  days,  previous  to  that  day,  the 
"  deponent  had  entertained  a  strong  suspicion 
that  it  was  the  purpose  of  Mrs.  Lopeden  to  intro- 
duce Mr.  Barker  into  the  house,  on  the  night 
during  which  Mr.  Loveden  was  certainly  to  be 
"  absent;  for  he  says,  that  on  the  6th  of  the  month, 
**  two  days  before,  she  had  called  to  him  over 
**  the  baluster  that  she  wanted  some  oil,  and  that 
"  he  the  deponent  gave  some  in  a  table-spoon  to 
**  James  Dawson,  then  Mrs.  LintalPs  servant,  who 
"  took  the  same  to  her ;  and  at  the  time  he  gave 
**  it  to  James  Dawson,  he  told  Dawson  that  he 
"  knew  what  she  wanted  the  oil  for,  and  that  she 

0 

had  got  some  mischief  in  her  head  y  for  his  sus- 
picions had  been  awakened  on  the  morning  of 
the  28th  of  Jw^,  from  the  circumstance  of  having 
^[  observed  a  noise  made  in  opening  .the  billiard- 
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"  room  door,  which  stuck  at  the  top,  and  after  LovEDEit ». 
**  listening  a  little  he  heard  the  door  shut  again  and  ^^""'' 
"kx^ked;  and  what  more  particularly  awakened  lath  Ju/y  laio. 
**  his  suspicions,  and  from  which  he  believed  that 
"  Mrs.  Loveden  had  had  Mr.  Barker  in  the  house 
"  that  night,  was,  that  she  had  a  carpenter's  man 
•*  sent  for  from  Farringdon  on  the  SOth  of  July^ 
"  who  came  and,  by  her  own  directions,  planed  the 
^  top  of  the  billiard-room  door,  and  made  it  go 
"  easy ;  and  from  those  circumstances  he  strongly 
"  suspected  that  she  meant  to  use  this  oil  for  the 
"  purpose  of  oiling  the  doors  leading  from  the  bil- 
"  liard-room  to  the  conservatory  or  green-house,  so 
**  that  she  might  introduce  Mr.  Barker  into  the 
**  house  unheard  by  any  person.  That  accord- 
"  ingly  a  few  minutes  after  he  went  and  examined 
•*  all  the  doors  leading  from  the  conservatory  into 
"  the  vestibule,  through  a  little  room  into  Mr* 
**  LwederCs  dressing-room,  from  thence  into  the 
"vestibule,  and  from  thence  into  the  billiard- 
"  room,  and  found  them  every  one  oiled,  and  he 
"  knew  that  they  had  not  been  oiled  before  that 
**  time.  He  says  that  the  next  day  she  asked  for 
more  oil,  which  she  applied  to  all  the  doors  lead- 
ing up  to  her  own  bed-room.*'  From  these  cir- 
cumstances, and  from  another  circumstance  which 
he  mentions,  '*That  her  maid  communicated  to 
"  him  that  her  mistress  had  made  rather  unusual 
**  preparations  in  her  bed-room,  by  getting  laven* 
^  der,  hyacinth  roots,  roses,  and  other  flowers,  of 
**  which  Mr.  Barker  was  very  fond ;  the  deponent 
^  was  pretty  certain  that  that  was  the  night  Mrs. 
**  Lweden  intended  to  get  Mr.  Barker  into  the 
"  house  through  the  conservatory,  and  from  thence 
•*  by  the  doors  before  described  j  and  they  agreed 
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LoTiDEii  V.    *'  to  watch  together  in  order  to  detect  it»   Arrange^ 

jLovED£N.     «(  ments  were  accordingly  made^  and  the  house- 

idtbJii^ieio.  '^  keeper  and  the  lady's  maid,  among  others^  were 

<<  to  take  their  stations  for  the  purpose  of  obser- 
"  vation.  He  states,  that  about  eleven  o'clock, 
**  Mrs.  Loveden  having  rung  the  bell  to  take  away 
«*  the  supper  things,  he  went  into  the  library  for 
**  that  purpose,  and  found  that  Mrs.  Loveden  had 
*^  then  gone  up  to  her  bed-room ;  and  after  having 
••  taken  the  supper  things  away,  he  went  down 
*^  stairs  again,  and  sat  within  his  own  pantry  door, 
^<  having  concealed  his  candle,  for  the  purpose  of 
**  seeing  Mrs.  Loveden  let  Mr.  Barker  into  the 
'*  Jiouse,  and  then  they  were  to  surprise  him.  That 
''  that  night  was  quite  a  moonhght  night,  being 
*<  the  full  of  the  moon,  and  that  Mts^  Loveden 
*<  could  from  the  windows  of  her  bed-room  plainly 
see  any  person  approach  the  house.  That  about 
half  past  eleven  o'clock,  Mrs.  Loveden  having 
'<  come  out  of  her]  bed-room  into  the  passage^ 
**  and  the  female  servants  having  discovered  them- 
^f  selves  too  soon,  and  having  been  asked  by  their 
**  mistress  what  they  were  doing  there,  for  they 
<«  were  looking  through  the  baluster  of  the  attic 
*^  story,  they  told  her  they  were  sure  there  was  a 
<^  man  in  the  house,  and  desired  the  witness  to 
<<  come  up  stairs  and  search  the  house  : — he  went 
**  up  stairs  to  the  bed-room  floor,  having  first 
•*  locked  the  back  stairs  door  to  prevent  the  escape 
**  of  any  one  that  way,  and  he  then  passed  Mrs. 
**  Loveden,  who  was  in  her  bed-gown  and  nights 
**  cap,  and  leaning  with  her  face  in  her  hands  over 
*«  the  haiuster  ;  that  he  searched  all  the  rooms  on 
^*  the  best  bed-room  floor,  but  found  no  person 
«  therein.    There  was  a  candle  which  had  been 
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*' lighted  in  a  room    above,   which    these  wif-     lovbdenv. 
"  nesses  supposed  to  be  a  signal  to  Mr.  Barker^      ^^"^"'' 


"  lighted  up  by  Mrs.  Loveden^  to  invite  him  to  the  ma  Ai%f  i»k>, 
'*  house,  on  some  agreement  they  had  entered  into 
"  before ;  but  this  light  was  extinguished  by  the 
**  wind/*  He  says,  **  That  he  went  down  stairs; 
**  and  that  he  examined  and  found  nobody  ;  that 
**  he  then  went  out  into  the  plantations,  being  con- 
"  fident  that  Mr.  Barker  had  either  approached  or 
^  entered  the  house  though  he  had  not  seen 
*'him, — satisfied  that  these  arrangements  which 
^*  had  been  made  were  not  made  for  nothing, 
**  but  that  he  was  to  be  found  in  the  neigh bour- 
**  hood  if  not  in  the  house.  He  went  into  the  plan- 
*<  tations,  where  he  was  for  a  considerable  time« 
"  Mrs.  LovedeUj  he  says,  appeared  to  be  greatly 
^'  agitated  when  he  went  up  to  search  the  rooms^ 
''  and  he  also  saw  her  looking  out  of  her  bed-room 
*^  window,  which  he  concluded  was  a  signal  for 
"  Mr.  Barker  to  keep  out  of  sight.  After  remain- 
^'  ing  in  the  grounds  for  some  time,  he  came  back 
<<  again  to  the  house,  but  he  went  out  again  some 
*'  time  afterwards  armed  with  a  pistol ;  and  then 
"  being  alarmed  by  the  noise  of  some  person  jump- 
"  ing  off  the  top  of  the  privy  or  the  shed  adjoining 
^'  to  it,  he  instantly  made  for  the  spot,  and  there 
*^  he  immediately  found  the  gentleman  he  was  in  ^ 

"  search  of,  Mr.  Barker.  —  He  told  him,  You  are 
^*  the  man  I  am  in  search  of:  and  the  deponent 
^  then  ordered  him  immediately  off  the  premises, 
'*  and  said  he  was  astonished  at  his  boldness  in  at- 
*^  tempting  to  enter  the  house  at  such  a  time ;  and 
**  Mr.  Barker  seeing  the  deponent  was  in  a  great 
*^  passion,  begged  him  not  to  be  so  loud,  and  en- 
*'  treated  the  deponent  to  let  him  go  under  Mrs. 
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LdvKOBN  V.     "  Loveden's  window  just  to  speak  to  her  by  way  of 

^^^""''      <«  explaining  himself,  and  said  that  he  should  hear 

laUi  Jmi^  1810.  "  every  word  he  had  to  say :   he  refused  his  re- 

**  quest,  and  he  then  again  repeated  it :  he  was  at 
<^  last  induced  to  consent  that  he  might  speak  to 
"  Mrs. Loveden  at  her  window:  he  walked  with 
"  him  along  piut  of  the  front  of  the  house  j  but 
*^  before  they  got  under  the  window,  Mrs.  Loveden 
"*  had  shut  her  shutters  close,*'  having  before  been 
£rom  her  windows  eagerly  observing  this  witness's 
motions.  ^*  Mr.  Barker  declined  going  on,  saying 
'^  that  the  servants  might  be  on  the  watch,  and 
^*  might  hear  what  he  had  to  say  ;  and  Mr.  Barker 
**  then  said  he  wished  to  speak  to  the  deponent, 
<<  and  drew  him  for  that  purpose  under  the  elm 
•'  trees,  where  they  remained  in  conversation 
**  together  near  three  quarters  of  an  hour.  Hast- 
«  ings  reproached  Mr.  Barker  with  ingratitude  to 
**  Mr.  Lwedetif  in  coming  to  disturb  his  peace  of 
<*  mind  and  the  peace  of  his  family,  who  had 
^<  always  treated  him  in  the  most  friendly  manner ; 
<*  and  then  told  him  his  conduct  towards  Mrs.Xot;e- 
den  on  the  preceding  Christmas  had  been  noticed 
by  all  the  company ;  which  he  said  he  knew : 
*<  and  the  deponent  added,  that  the  under-game- 
^'  keeper  had  seen  him  in  a  familiar  or  unbecoming 
<^  situation  with  Mrs.  Loveden^  and  had  talked  of 
"  it  all  over  the  country ;  and  that  another  per- 
^*  son.  Miller^  a  horse-dealer,  had  mentioned  it  at 
<^  the  public  markets,  and  so  on.  He  admitted  that 
^<  he  had  been  so  seen ;  and  the  deponent  told  him 
•«  he  knew  that  his  own  father  (that  is  Mr.  Barker^ 
^*  sen.)  had  given  orders  that  he  should  not  visit 
<^  the  family  any  more ;  and  added,  that  on  ac- 
<^  count  of  such  the  conduct  of  Mrs.  Loveden  and 
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^  Mr.  Barker  to  each  other,  neither  bis  father  nor    lovbobn  ». 
•*  his  &inily  had  for  some  time  visited  at  Buscot        ^"^**' 


^  House,  as  they  had  before  done  when  on  a  isth  J^  i»ip. 
^  friendly  intimacy.  Mr.  Barker  admitted  the 
^^  truth  of  all  he  said  ;  and  Hastings  told  him  that 
*^  pursuing  that  line  of  conduct  would  be  the  ruin 
^<  of  the  peace  of  mind  of  Mrs.  Lofoeden  and  her 
^  mother  and  family.  He  asked  him  how  he  dared 
**  approach  the  house^  and  for  what  purpose  he 
**came.  He  made  some  excuse,  that  he  merely 
"  wanted  to  speak  to  Mrs.  Loveden,  to  caution  her 
*'  not  to  write  to  him  any  more :  —  he  said  that  the 
••  story  would  not  do.  — The  conversation  pro- 
'<  ceeded :  and  at  last  he  promised  him  (the  depo- 
*'  nent  having  positively  declared  he  would  inform 
"  Mr.  Loveden  of  the  discovery  he  had  made  if  he, 
"  Mr.  Barker,  ever  came  to  the  house  any  more) 
*'  &at  he  would  pledge  himself  he  never  would 
*^^come  again.  He  shook  the  deponent  by  the 
^*  hand,  and  accordingly  gave  his  word  of  honour 
**  that  he  never  more  would  come  to  the  house ; 
*^so<m  after  which  they  parted.*'  It  appeared 
that  this  man  kept  his  word ;  for  when  he  came 
into  the  house  he  told  the  other  servants,  who  were 
in  the  confederacy  with  him  to  discover  Mr.  Bar^ 
&r,  that  he  had  never  seen  him.  They,  how- 
ever, had  their  suspicions ;  for  it  appears,  from 
tbe  evidence  of  Monk  and  others,  that  they  sus- 
pected Hastings  had  actually  surprised  Mr.  Barker 
in  the  garden. 

Tbe  next  morning  RachaelMonk  came  to  him  ki 
his  bed-^room,  and  told  him  Mrs.  Loveden  wished  to 
speak  to  him.  On  his  entering  her  dressing-room, 
'die  first  desired  him  to  shut  the  room-door.  He 
nmonsteated  against  this.    She  said  she  had  been 

wrong 
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LoviDEK  V.    wrong  in  sending  for  him  so  early^  and  by  the 
^^^^^'     house-maid,  who  knew  nothing  of  what  had  passed 


laih /iii^ iMa»  on  the  preceding  night.  'He  says,    "  That  she 

'*  then  came  close  to  the  deponent,  and  crying 
"  very  much,  said,  O  Hastings,  what  a  miseraUe 
<^  night  I  have  passed  1  I  am  a  ruined  woman  for 
."  eyer.  Upon  which  the  deponent  told  her  that 
*•  her  conduct  had  been  very  imprudent ;  that  he 
<*  had  been  watching  for  three  nights,  and  that 
*'  he  knew  Mr.  Barker  was  coming,  and  that  she 
^  was  to  have  let  him  in  from  the  conservatory, 
^  through  the  dressing-room  and  the  billiard*room, 
**  and  that  she  had  oiled  the  locks  and  hinges  of 
^*  the  doors  of  those  rooms  leading  to  the  con- 
**  servatory,  to  prevent  their  making  a  noise ;  and 
^  he  also  spoke  of  the  wax  candle  which  she  had 
^  burning  on  the  hearth  of  her  said  dressing-room ; 
'<  and  said  he  knew  she  was  first  to  have  taken 
^*  Mr.  Barker  into  such  dressing  room,  and  after- 
*^  wards  into  her  bed-room.  She  confessed  to  the 
**  deponent  she  had  oiled  the  locks  of  the  doors, 
«*  that  she  had  intended  to  have  introduced  Mr. 
**  Barker  into  the  house,  and  into  the  room  in 
**  the  way  above  mentioned,  but  that  she  would 
.**  never  do  so  again,  and  would  keep  no  corre>r 
**  spondence  with  him,  and  begged  and  prayed  of 
"  the  deponent  that  he  would  conceal  from  her 
"  husband  and  every  person  what  had  so  passed 
"  the  preceding  night :  which  he  did.'* 

Here  is  the  direct  acknowledgment  of  both 
parties,  at  least  going  to  the  extent  of  nocturnal 
and  clandestine  meetings;  and  from  the  other 
facts  there  can  be  no  doubt  whatever  of  the 
intention  of  such  a  meeting  as  this.  Is  not  the 
proof  of  a  young  man,  being  privately  introduced 

into 
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into  the  house,  evidence  of  the  fact  of  adultery    lovkden  p. 
passing?  It  is  said  in  this  case,  it  was  prevented.      o^'p*". 


And  so  it  might  be.  But  if  it  shall  i^pearthat  istbJtt^isio. 
other  clandestine  and  nocturnal  meetings  are  con« 
trived,  and  did  actually  take  place^  there  can  be 
no  doubt  what  conclusion  in  reason,  and  law,  and 
justice,  ought  to  follow  from  the  facts  here  stated  ^ 
namely,  the  concert  of  the  parties,  and  the  fact 
that  took  place  in  consequence  of  this  concert.  It 
does  appear  certainly  that  for  some  time  after 
thisy  great  caution  was  observed.  I  think  nothing 
further  appears  during  that  year,  except  the  writing 
iheae  letters,  which  took  place  in  the  November 
following.  In  these  letters  she  laments  the  diffi- 
culties under  which  their  'connexion  was  laid  by 

* 

the  alteration  of  the  grounds,  which  had  made 
every  part  of  them  visible  to  every  eye ;  that  it 
was  impossible,  tlierefore,  for  them  to  take  ad* 
vantage  of  the  plantations  and  shrubberies ;  that 
the  iiovels  were  unfit  to  enter,  and  the  bams  kept 
locked^  but  she  intimates,  in  that  letter,  that  there 
was  a  possibility  of  his  being  admitted  at  the  haQ 
window. 

The  occurrence  next  referred  to  is  that  which 
took  place  in  the  month  of  March  1809.  Mr. 
Loveden  was  in  the  habit  of  going  to  visit  his  son 
Mr.  Pri/sCf  at  fFoodstock.  Mrs.  Loveden  declined 
paying  this  visit  in  company  with  him:  and  then 
the  ^faets  occurred  which  led  to  the  open  disclosure 
of  all  this  intercourse,  which  had  now  been  going 
on,  certainly  for  a  considerable  number  of  years, 
utterly  unknown  to  the  master  of  this  family.  The 
person,  to  whose  evidence  I  shall  principally  resort 
in  this  case,  is  Hastings^ — he  being  corroborated, 
as  he  is^  by  all  the  other  witnesses,  particularly  by 

Haynes 
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LoTBDBN  V.     Haines  and  by  Calcutta  in  the  most  exact  mailner. 
LovBDBK.     jj^  g^yg^  ^j^^^  upon  the  8th  of  March  Mr.  Lweden 

]3di/ii%fi8io.  went  to  his  son-in Jaw's-; — that  she  declined  the 

invitation  given  to  her  to  accompany  her  husband; 
'—that  the  day  after  Mr.  Love^en  set  off  for  PFood^ 
stock,  MTB.Loveden  dressed  herself  in  a  most  . 
elegant  manner,  and  more  so  than  she  was  ac» 
customed  to  do :  that  is  proved  also  by  the  other 
witnesses ; — and  that  she  used  to  dizen  and  adorn 
herself;  and  that  she  was  very  much  in  the  habit 
of  doing  so  while  her  husband  was  absent :  and 
it  appears  that  attentions  to  her  person  were  very 
much  recommended  to  her  by  Mr.  Barker,  so  far 
as  one  can  judge  from  the  letters  which  are  prou 
duced.  He  says,  that  Elizabeth  Haynes  having 
connrninicated  to  him  XhtXMx. Barker  had  been 
introduced  into  the  house  secretly,  and  had  slept 
with  Mrs.  Laveden  on  the  nights  of  Wednesday  and 
Thursday,  the  8th  and  9th  ;  and  Hannah  Cakutt 
having  locked  all  the  doors  on  the  ground-floor, 
they  were  at  a  loss  to  know  how  he  could  possibly 
b^ve  got  into  the  house*  The  suspicion  of  this 
witness  being,  that  it  must  have  been  by  means 
of  the  hall  window  from  the  steps  on  the  outside, 
iu[)d  that  Mx^.  Lweden  concealed  him  in  a  room 
called  the  study,  upon  the  ground-floor;  the  maids, 
to  whom  he  communicated  this  suspicion,  told  hint 
that  it  was  quite  impossible,  for  that  nobody  but 
MuL&veden  was  thought  to  have  a  key  of  the* 
study.  He,  however,  was  satisfied  that  must  have 
been  the  place  in  which  she  concealed  him,  and 
that  she  must  have  a  key  of  the  study  for  that 
purpose.  That  she  had  a  key  is  clear;  for  it 
appears  that,  on  a  commmunication  subsequently 
niade  to  her  of  the  discovety,  she  delivered  up  the 

key 
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key  to  MT.Pryse,  in  answer  to  his  demand.     He    LovEDtNt;. 
determined  to  watch  in  the  butler's  pantry  on  the     ^^''^"'' 
Friday  night,  being  the   10th   of  the  month   of  lathJi*^  1910. 
March^  to  discover  if  Mr.  Barker  or  any  person 
was  let  into  the  house  by  the  hall  window,  which 
he  could  plainly  hear  from  that  place ;   that  he 
accordingly  took  his  stand  there  about  six  o'clock 
in  the  evening  of  this  day;    that  he  continued 
there  'till  about  half  past  nine,  except  when  he 
went  to  answer  the  bell  in  the  library ;  that  whilst 
he  was  on  the  watch,  just  at  nine  o'clock,  the 
kitchen-maid  having  opened  the  deponent's  pantry 
door  where  he  was  sitting,  he  at  that  instant  saw 
Mrs^  Loveden  run  down  the  vestibule  stairs  leading 
to  the  biUiard-room,  and  unlock  the  billiard-room 
door»  which  is  on  the  basement  story ;  and  after 
having  heard  h^r  open  a  book-case  therein,  she  im« 
mediately  ran  up  stairs ;    he  saw  her  run  across 
the  great  hall,  and  open  the  shutters  and  throw 
up  the  sash  of  the  east  window  of  the  said  hall; 
that  he  then  plainly  heard  some  person  alight  from 
the  said  hall  window  on  the  floor,  and  instantly 
heard  Mrs.  Loveden  and  the  person  whom  she  had 
80  let  in  walk  through  the  breakfast  room  to  the 
study  door,  which  he  then  heard  unlocked  and  two 
persons  go  therein.     He  says  that  his  bed-room  is 
under  part  of  this  study,  and  in  order  that  he 
might  with  greater  certainty  hear  what  passed  in 
the  study  over  head,  he  got  upon  the  table  so  as 
to  raise  himself  nearer  to  the  floor ;  that  he  heard 
a  person,  who  he  was  sure  was  Mrs.  Lovedent  go 
out  of  the  study  and  lock  the  door  thereof  on  the 
outdde  in  the  breakfast  room,  and  go  from  thence 
into  the  library  and  shut  the  door  thereof;  and 
after  that^  he  plainly  heard  a  person  move  over 

head 
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LovtDEN ».    Iiead  in  the  study ;  end  the  library  bell  having 
then  rung,  he  took  up  a  glass  of  wine :   that  he 


lath^uftr  1810.  tQQjj  ijjg  opportunity  of  looking  through  the  key- 
hole of  the  study  to  see  if  there  was  a  light  in  the 
study;  but  he  was  prevented  from  so  doing  by 
the  key-hole  being  stopped  in  the  inside  by  paper. 
He  says  that  he  then  opened  the  nmhogany  door 
which  leads  into  the  hall  from  the  grand  stair-case, 
by  means  of  which  being  left  open  the  passage 
ti^rough  the    house  from  the  stair-case    hall  is 
lighted  by  a  large  reflecting  lamp   in  the   stair- 
case hall,  the   said  door  being  always   left  open 
for  such  purpose :  he  had  observed  it  had  been 
shut  once  or  twice  that  night  by  some  person, 
although  he  had  as  often  set  it  open  again :-— that 
he  then  went  down  stairs,  told  the  housekeeper 
and  the  other  persons  who  were  on  the  watch, 
that  he  was  very  certain  a  person  was  there,  but 
that  they  would  not  believe  him ;  that  they  said  it 
was  quite  impossible — he,  however,  said  he  was 
confident  of  it : — that  he  saw  the  mahogany  door 
which  he  had  opened  was  again  shut.     That  he 
took  up  the  supper  to  Mrs.  Loveden  about  ten 
o'clock ;  that  he  then  found  the  mahogany  door 
again   set  open ;    from   which  circumstance,  and 
from  aft;erwards  having  listened  in  his  bed-room, 
he  verily  believes  that  Mrs.  Loveden  had  taken 
3uch  person  from  the  study  up  stairs  into  her  own 
bed-room ;  and  he  is  confirmed  in  that  belief  by 
his  having  heard  two  persons  in  Mrs.  Loveden' s 
bed-room  after  she  had  gone  up  stairs  to  bed 
about  eleven  o'clock  at  night:    and  he  is  very 
certain  that  at  that  time  he  heard  the  conversation 
of  two  persons  in  her  bed-room.     Haynes  was 
below  stairs,  because  they  had  )i)6ea  both  together 

there ; 
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there ;  and  he  says  that  Mrs.  Loveden  having  rung    lovsdbn  o. 
her  bell,  Haynes,  who  was  below  stairs  in  the     ^Q^">"^- 


house-keeper's  room,  went  up  to  answer  the  same ;  ^^^  ^^  i«*0' 
and  before  she  could  get  up  stairs  he  heard  Mrs. 
Liyveden  run  across  her  bed-room  several  times  in 
great  haste.     He  sat  up  watching  till  two  o'clock^ 
but  saw  nothing  further. 

The  next  witness  who  comes  in  here  in  the  order 
<^time  of  the  transaction,  is  Haynes^  the  maid :  and 
she  says,  that  her  mistress  had  been  dressed  much 
more  gaily  that  day  than  at  other  times ;  that  she 
went  to  bed  much  earlier  than  she  had  been 
accustomed  to  do ;  that  when  she  attended  to  put 
her  to-bed  as  usual,  she  observed  that  Mrs.  Loveden 
seemed  much  confused,  and  acted  strangely;  that 
instead  of  lying  on  her  own  side  of  the  bed  when 
she  got  therein,  as  she  used  to  do,  she  lay  quite  in 
the  middle  of  the  bed,  as  if  to  tumble  it  more 
than  usual,  and  directed  the  deponent  to  draw  the 
curtains  close  to  the  feet  of  the  bed,  which  she 
never  before  had  done ;  from  which  she  had  her 
suspicions  that  he  was  to  be  admitted  on  these 
nights ;  and  that  they  having  communicated  their 
observations  to  each  other,  that  she  had  had  her 
bed-room  put  in  more  order — had  removed  several 
useless  things,  — had  got  flowers  in  her  room,  and 
that  she  appeared  confused  and  agitated,  and  that 
she,  the  witness,  being  informed  that  night  by 
Hastings,  that  he  had  heard  Mrs.  Loveden  let 
Mr.  Barker  into  the  study,  about  nine  o'clock  at 
night,  and  that  he  could  hear  him  move  therein ; 
she  was  led  more  particidarly  to  notice  the  conduct 
of  Mrs.  Loveden  when  she  attended  as  usual  to  put 
her  ta-bed«  That  about  eleven  o'clock  Mrs.Xot^ 
den  having  got  up  tP  her  bed-room  and  run^  her 

VOL.  II.  E    .  bell, 
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LoYtDEt*  ♦.    bell,  she  attended  her  in  her  bed-tdom  16  put  her 
*  "***'     to-bed,  and  during  the  time  she  was  so  doing  she 


18th /iri5ri«i 6.  observed  Mis.  Loveden  to  be  extremely  flurried 

and  confused ;  that  she  kept  her  eyes  upon  the 
deponent  whenever  she  moved,  and  particularly 
when  she  went  near  the  windows,  the  curtains  of 
which  were  drawn,  which  the  deponent  then 
thought  was  very  suspicious :  and  on  the  foHbwing 
morning,  being  Saturday^  the  11th  of  the  montli> 
when  the  deponent  went  at  the  usual  hour,  rfie 
Observed  that  she  looked  very  tnUch  confused,  and 
bhe  particulariy  noticed  that  the  bed  was  extremely 
tumbled,  and  had  the  appearance  of  two  peraons 
having  lain  therein  on  the  preceding  night. 

On  the  next  morning  it  appears  that  Hustings 
bdng  fully  satisfied  that  there  was  a  person  in  the 
Situdy,  who  had  returned  by  that  time  to  it,  she 
being  seen  carrying  break^t  things  into  that 
Study,  and  it  being  cold,  and  it  ther^fbre  being 
jHTObable  there  would  be  some  fire,  be  was  curious 
lo  observe  whether  there  Would  be  any  smoke 
issiiing  out  of  the  study  chimney :  he  went  and 
saw  there  was,  and  he  then  went  and  milde  a 
demand  ofthe  key  from  Mrs.2/0Wrfew.  She  resisted^ 
-—he  said  he  was  sure  there  was  a  fire  in  the  room  — 
she  said  there  was  none — he  said  he  was  certain 
there  was — she  said  if  there  was  it  could  do  no 
miscliief,  that  it  was  so  strongly  divided  from  tfie 
other  rooms  that  no  injury  could  ensue— *she 
affected  to  look  through  the  key-hole,  and  ridi- 
culed their  fears,  —  He  said  it  was  impossible  she 
should  see  any  thing,  because  the  key-hole  ww 
stopped :  and  at  last  he  insisted  on  breaking  open 
the  doOT,  for  that  the  party,  of  whom  he  was  iti 
q!iest,  was  there.    She  resisted  this  a  good  while ; 

lo  mnd 
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mod  he  was  after  a  Icmg  time  persuaded  to  take  Loteden  v. 
another  course ;  namely,  to  call  in  the  assistance  ^^^°'*' 
of  some  carpenters  who  were  at  work:  they  lathJii^ifio 
opened  the  windows  of  that  room,  and  therein  was 
fiHind  Mr.  Barker  endeavouring  to  conceal  himself 
by  standing  up  as  close  as  he  could  to  the  wail.— - 
Upon  that  the  disclosure  took  full  effect — the 
door  was  afterwards  opened,  and  conversations 
passed,  in  which  there  was  a  full  admission  that  he 
had  come  into  the  house  the  night  before,  and 
that  he  had  been  in  the  house,  and  was  so  intro- 
duced by  tliis  lady.  A  servant  was  immediately 
sent  off  with  a  communication  to  Mr.Pri/se  at 
Woodstock,  who  communicated  it  afterwards  to 
the  husband:  and  steps  have  been  taken  since, 
which  bring  this  cause  for  a  separation  before  this 
Court 

Upon  the  whole  of  this  evidence,  the  difficulty 
which  has  really  occurred  to  me,  is  to  conceive 
how  there  can  be  a  doubt  of  the  fact — it  appears 
to  me  hardly  possible — it  is  evidence,  so  far  as  I 
see,  that  is  hardly  capable  of  explanation  or  obser* 
vition ;  and  it  is,  in  itself,  so  direct  and  consistent, 
that  no  observation  can  apply  it  more  closely  to 
the  conviction  of  any  man's  mind  that  has  occasion 
to  peruse  it 

It  has  been  said,  that  either  there  has  been  no' 
verdict  in  this  case,  or  that,  if  an  action  was  brought 
it  must  be  presumed  that  the  verdict  was  lui^ 
^VQurable  to  Mr.  Loveden;  because  it  is  not,  as 
usual,  noticed  in  the  proceedings  in  this  cause. 
Certainly  it  is  usual  to  plead  the  verdict  where 
diiiii9ges  have  been  obtained  against  the  adulterer; 
lAit  it  will  be  recollected  that  the  introduction  of 

E  2  •  verdicts 
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LovEDEvr.    verdicts  was  long  resisted  in  this  Court,  and  it  i% 
now  perfectly  understood  that  they  are  introduced 


uthjufyisio,  merely  as  circumstances  of  evidence;    and  that  a 

party  does  not  stand  upon  a  higher  footing  in  a 
case  here  agitated  between  different  parties  and 
upon  other  evidence.  Judicially  I  am  not  informed 
whether  any  verdict  of  any  kind  was  obtained } 
but  supposing  the  fact  to  be  as  understood,  that 
an  action  was  brought,  and  that  there  was  a  failure 
in  that  action,  that  is  not  a  matter  from  which  any 
thing  can  be  drawn  to  the  prejudice  of  the  evi- 
dence that  has  been  adduced  here. — What  pro- 
duced the  failure  there,  it  is  not  for  me  to  speculate 
upon — whether  it  arose  from  any  negligence  on 
the  part  of  Mr.  Loveden^  or  of  his  agents — whe- 
ther from  any  undue  confidence  in  the  sufficiency 
of  the  evidence  which  he  there  adduced — whether 
much  of  the  evidence  which  is  here  adduced  might 
be  adducible  there. 

The  letters,  I  presume,  which  are  demonstra- 
tion against  this  lady  here,  would  not  be,  in 
their  present  form,  evidence  against  him,  for 
they  are  letters  which  he  never  received.  Whe- 
ther, if  they  had  been  actually  received  by  Mr. 
Barker^  and  he,  afler  the  receipt  of  such  let- 
ters '  as  these,  had  continued  that  sort  of  inter- 
course with  this  lady,  which  is  here  proved  to 
have  existed,  the  receipt  of  such  letters,  coupled 
with  his  conduct  afler  the  receipt  of  them,  might 
not  have  been  admitted  consistently  with  the  rules 
by  which  the  wisdom  of  those  courts  regulates  the 
admission  of  evidence,  it  is  not  for  me  to  say. 
But,  however,  that  case  failed.  It  is  a  matter, 
however,  that  is  utterly  out  of  the  view  of  this 

Court, 
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Court,  and  out  of  all  further  explanation  here,  and    Lovedbn  v. 
nothing  that  passed  there  can  affect  the  sufficiency     ^°''""*' 
of  evidence  here,  if  the  evidence  adduced  here  is  lath/n/yiaio. 
sufficient  to  bring  one's  mind  fairly  to  the  con- 
clusion ;  for  it  is  upon  the  evidence  adduced  here 
that  the  cause  must  here  be  determined. 

I  am  most  clearly  of  opinion  that  the  evidence  ad- 
duced here  must  lead  to  the  conclusion  of  adultery. 
I  am  most  perfectly  satisfied  that  repeated  acts  of 
adultery  have  been  committed  between  these  par- 
ties ;  that  an  adulterous  connection  subsisted  be- 
tween them  for  a  very  considerable  length  of  time ; 
and  that  MuLoveden  is  most  unquestionably  entitled 
to  the  sentence  which  he  prays, — of  separation  by 
reason  of  the  repeated  acts  of  adultery  which 
have  taken  place. 


AMrmiod,  on  Appeal^  20th  Feb.  1811. 
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DALRYMPLE  v.  DALRYMPLE- 

i0tfa  Jufy  1811.  nPHIS  was  a  case  of  restitution  of  conjugal  rights^ 
^^'^""^^^^haJic  brought  by  the  wife  against  the  husband^  in 
reKgKws  ccte-  which  the  chicf  poiut  fai  discussion  was,  the  validity 
log  to  tbe  law  <  of  a  Scotck  marriage,  per  verba  de  pra^sentif  and 
tobT^Su***'^  without  religious  celebration:  one  of  the  parties 
to'S^'of  being  an  English  gentleman,  not  otherwise  resident 
one  of  the        in  Scotlatid,  thail  as  quartered  with  his  regiment  in 

fifties,  being  an      . 

£d|^  officer  on  that  COUUtiy* 

aenrioe  in  that 

countfy^  not 

wstaincd.  JUDGMENT. 

Sir  William  Scott. — The  facts  of  this  case,  which 
I  shall  enter  upon  without  preface,  are  these: 
Mr.  John  William  Henry  Dalrymple  is  the  son  of  a 
Scotch  noble  family ;  1 0nd  no  direct  evidence  which 
fixes  his  birth  in  England,  but  he  is  proved  to 
have  been  brought  up  from  very  early  years  in 
this  country.  At  the  age  of  nineteen,  being  a 
comet  in  his  majesty's  dragoon  guards,  he  went 
with  his  regiment  to  Scotland  in  the  latter  end  of 
March,  or  beginning  of  April  1804,  and  was 
quartered  in  and  near  Edinburgh  during  his  resi- 
dence in  that  country.  Shortly  after  his  arrival, 
he  became  acquainted  with  Miss  Johanna  Gordon^ 
the  daughter  of  a  gentleman  in  a  respectable  con- 
dition of  life.  What  her  age  was  does  not  directly 
appear,  she  being  described  as  of  the  age  of  twenty- 
one  years  and  uprwards :  she  was  however  young 
enough  to  excite  a  passion  in  his  breast,  and  it 
i^pears  that  she  made  him  a  return  of  her  affec- 
tions :  he  visited  frequently  at  her  father's  house  in 

Edinburgh, 
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Edinburgh^  and  at  his  seat  in  the  country,  at  a  dairtmplb  v^ 
place  called  Braid.  A  paper  without  date,  marked  ^^^^^^*^*' 
No.  I,  is  produced  by  her:  it  contains  a  mutual  leth  Ju/ymi. 
promise  of  marriage^  and  is  superscribed,  **  sl  sa- 
"  creed  promise/'  A  second  paper.  No.  2,  pro- 
duced by  her,  dated  May  28,  1804,  contains  a 
mutual  declaration  and  acknowledgment  of  a  mar* 
riage. — A  third  paper,  No,  10,  produced  by  her, 
dated  «72^^  11,  1804,  contains  a  renewed  declara^ 
tion  of  marriage  made  by  him,  and  accompanied 
by  a  promise  of  acknowledging  her,  the  moment 
he  has  it  in  his  power ;  and  an  engagement  on  her 
part,  that  nothing  but  the  greatest  necessity  shall 
compel  her  to  publish  this  marriage.  These  two 
latter  papers  were  inclosed  in  an  envelope,  ip* 
scribed  "  Sacreed  Promises  and  Engagements^** 
and  all  the  three  papers  are  admitted,  or  proved  in 
the  cause,  to  be  of  the  hand- writing  of  the  parties^ 
whose  writing  they  purport  to  be. 

It  appears  that  Mr.Dalrymple  had  strong  reasons' 
for  supposing,  that  his  father  and  family  would  dis* 
approve  of  this  connection,  and  to  a  degree  that 
might  seriously  affect  his  fortunes;  he,  therefore,  in 
his  letters  to  Mis3  Gordon^  repeatedly  enjoined  this 
obl%ation  o£  the  striiCtest  secrecy ;  and  she  observed 
it,  ieven  to  the  extent  of  making  no  communication 
of  their  mutual  engagements  to  her  father's  fa- 
mily ;  tfiough  the  attachment,  and  the  intercourse 
founded  upon  it,  did  not  pass  unobserved  by  one 
of  her  isisters,  and  also  by  the  servants,  who  sus- 
piBCted  that  there  were  secret  ties,  and  that  they 
were  qither  already,  or  soon  would  be  married. — 
IjEe  wrote  many  letters  to  her,  which  are  exhibited 
in  the  cause^  expressive  of  the  warmest  and  most 
dev)oted  pasaiojo^  and  of  unalterable  fidelity  tb  his 
ejngSLg&EQ&o^,  in  almost  all  of  them  ^ppfymg  the 

£  4  terms 
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Dalrtmplv  v.  terms  of  husband  and  wife  to  himself  and  her.— 
Dalhtmfle.  jj.  app^jy^  tjj^t  they  were  in  the  habit  of  having 

,i6dij«/jri8ii.  clandestine  nocturnal  interviews,   both  at  Edin- 

burgh  and  Braid,  to  which  frequent  allusions  are 
made  in  these  letters.  One  of  the  most  remark* 
able  of  these  nocturnal  interviews,  passed  on  the 
6th  of  Jub/  at  Edinburgh^  where  she  was  left  alone 
with  two  or  three  servants,  having  declined  to  ac- 
company her  father  and  family  (much  to  her 
Other's  dissatisfaction  J  to  his  country-house  at 
Braid.  There  is  proof  enough  to  establish  the 
fact,  in  my  opinion,  that  lie  remained  with  her  the 
whole  of  that  night.  He  continued  to  write  let- 
ters  of  a  passionate  and  even  conjugal  import,  and 
to  pay  nocturnal  and  clandestine  visits  during  the 
whole  of  his  stay  in  Scotland;  but  there  was  no  co- 
habitation of  a  more  visible  kind,  nor  any  habit 
and  repute,  as  far  as  appears^  but  what  existed  in 
the  surmises  of  the  servants  and  of  the  sister. 
His  stay  in  that  country  wks  shortened  by  his 
father,  who  came  down,  alarmed,  as  it  should  seem, 
by  the  report  of  what  was  going  oq,  and  removed 
him  to  England  on  or  about  the  21st  of  July. 

The  correspondence  appears  to  have  slackened, 
though  the  language  continued  equally  ardent,  if 
I  judge  only  from  the  number  exhibited  of  the  let- 
ters  written  after  his  return ;  though  it  is  possible, 
and  indeed  very  probable,  there  may  be  many  more 
which  are  not  exhibited.  No  letters  of  Miss  Gar* 
don\  addressed  to  him,  are  produced ;  he  has  not 
produced  them,  and  she  has  not  called  for  their 
production.  In  England  he  continued  till  1805, 
when  he  sailed  for  Malta :  his  last  letter,  written 
to  her  on  the  eve  of  his  departure,  reinforces  his 
injunctions  of  secrecy ;  and  conjures  her  to  with- 
hold  all  credit  from  reports,  that  might  reach  her 

of 
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of  any  transfer  of  his  affections   to  another :  it  dalrymplb  v. 

likewise  points  out  a  channel,  for  their  future  cor-  p^^^^^plk. 

re^Hmdence,  through  the  instrumentality  of  Sir  leibjiti^jsn. 

Rupert  George^   the   first  Commissioner   of  the 

Board  of  Transports.     He  continued  abroad  till 

Mtnf  1808,  with  the  exception  of  a  month  or  two 

in  die  autumn  of  I8O6,  when  he  returned  for  a 

purpose  unconnected  with  this  history,  unknown 

to  his  father,  and,  as  it  appears,  to  this  lady.     It  is 

upon  this  occasion,  that  the  alteration  of  his  afiec- 

tion  first  discloses  itself  in  conversations  with  a 

tAr.HcPwkins,  a  friend  of  his  family,  to  whom  he 

gives  some  account  of  the  connection  which  he  had 

formed  with  Miss  Gordon  in  Scotland,  complains  of 

the  consequences  of  it,  in  being  tormenteu  with 

letters  from  her,  which  he  was  resolved  never  to 

read  in  future ;  and  having  reason  to  fear  she  would 

write  others  to  his  father,  he  requested  MT.HawkinSf 

to  use  all  means  of  intercepting  any  letters,  which 

she  might  write  either  to  the  one  or  the  other. 

Mr.  Hawkins  executed  this  commission  by  in- 
tercepting mai\y  letters  so  addressed ;  though,  in 
consequence  of  her  extreme  importunity,  he  for- 
warded two  or  three,  as  he  believes,  of  those  ad- 
dressed to  Mr.  Dabn/mple  ;  and  he  at  length  wrote 
to  her  himself,  about  the  end  of  1806,  or  begin- 
ning of  1807)  and  strongly  urged  her  to  desist 
from  troubling  General  Dalrymple  with  letters. 
This  led  to  a  correspondence  between  her  and 
iSr^  Hawkins ;  and  it  was  not  till  the  death  of 
Mr.  Dalrymple^ ^  father  (which  happened  in  the 
spring  of  the  year  I8O7)  that  she  then  asserted 
her  marriage  rights,  and  furnished  him  with  copies 
of  these  important  papers,  which  she  denominates, 
according  to  the  style  of  the  law  of  Scotland^  her 
^[  Marriage  Lines/'    She  took  no  steps  to  enforce 

her 
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DALBTMriB  m,  her  rights  by  any  process  of  law.    Upon  the  im- 

DAi.mTMPL».  i^ked-for  return  of  Mi.  Dabymple,  in  the  latter 

ifth  July  181  j.  end  of  Ma^  1808,  he  immediately  visited  Mv.Haoh 

kinSf  who  communicated  what  had  passed  by  letter 
between  himself  and  Miss  Gordon;  and  sufiered 
him,  though  not  without  reluctance,  to  possess 
himself  of  two  of  her  letters,  which  Mr.  Dabympk 
has  exhibited.  Mr.  Hawkins  however  dismissed 
him  with  the  most  anxious  advice  to  adhere  to  the 
connection  he  had  formed ;  and  by  no  means  to 
attempt  to  involve  any  other  female  in  the  misery, 
that  must  attend  any  new  matrimonial  connection. 
Within  a  very  few  days  afterwards,  Mr.  Dabympic 
marries  Miss  Laura  Manners^  in  the  most  formal 
and  regular  manner.  Miss  Gordon,  who  had  before 
heard  some  reports  of  no  very  definite  nature,  in»> 
stantly,  upon  hearing  authentic  news  of  this  event,^ 
takes  measures  for  enforcing  her  rights ;  and  being 
ioibrmed  that  he  is  amenable  only  to  this  jurist 
diction,  ^e  immediately  applies  for  its  aid,  to  en* 
force  the  performance  of  what  she  considers  as  a 
marriage  contract. 

The  cause  has  proceeded  regularly  on  both 
sides,  and  has  been  instructed  with  a  large  mass 
of  evidence,  much  of  it  replete  with  legal  erudi- 
iiont  fi>f  which  the  Court  has  to  acknowledge  great 
oUagations  to  the  gentlemen,  who  have  been  exa^ 
Quned  in  Scotland.^  It  has  also  been  argued  with 
great  industry  and  ability  by  the  counsel  on  both 
aides,  and  now  stands  £or  final  judgment.  Being 
entertained  in  an  EngUsh  Court,  it  must  be  adju- 
dicated according  to  the  principles  of  English  law^ 

^mm^^mmtn  11   ■      « ■  I        ■   .   ■  I     ■         I  ■  ■  I        ..  p,  , 

*  It  §186  lieen  deemed  proper,  that  this  iafbrmitioii,  with  the 
£vMleiMtet  jbould  «ccoiDpany  the  M.&fOft  ot  this  Qaae :  It  .h«B 
therefore  been  printed  in  the  Appendix. 

applicable 
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tpfdicabie  to  such  a  case.    But  the  only  principle  DAcnrMPLB  v, 
applicable  to  such  a  case  by  the  law  of  England^  DAntTM»LB. 
iti  that  the  vahdity  of  Miss  Gordof^n   marriage  i«thj«fy]sn. 
tights  must  be  tried  by  reference  to  the  law  of 
the  coontry,  where,  if  they  exist  at  all^  they  had 
their  origin*      Having   furnished  this  principle, 
the  law  of  England  withdraws  altogether,   and 
leaves  the  l^al  question  to  the  exclusive  judg- 
ment of  the  law  of  Scotland. 

I  am  not  aware  that  the  case  so  brought  here  is 
exposed  to  any  serious  disadvantage,  beyond  that 
which  it  must  unavoidably  sustain  in  the  inferior 
qualifications  of  the  person,  who  has  to  decide 
upon  it,  to  the  talents  of  the  eminent  men,  to 
whose  judgment  it  would  have  been  submitted, 
in  its  more  natural  Forum.  The  law-learning  of 
Scotland  has  been  copiously  transmitted ;  the  facts 
of  the  case  are  examinable  on  principles  common 
to  the  law  of  both  countries,  and  indeed  to  all 
^tems  of  law.  It  is  described  as  an  advantage 
lost,  that  Miss  Manners^  the  lady  of  the  second 
marriage,  is  not  here  made  a  party  to  the  suit ; 
she  might  have  been  so  in  point  of  form,  if  she 
had  chosen  to  intervene ;  in  substance  she  is;  for 
her  marriage  is  distinctly  pleaded  and  proved^  and 
is  as  much  therefore  under  the  eye,  and  under  the 
attention,  and  under  the  protection  of  the  Court, 
as  if  she  were  formally  a  party  to  the  question 
respecting  the  validity  of  this  marriage,  which  is 
ia  effect  to  decide  upon  the  validity  of  her  own. 
For  I  take  it  to  be  a  position  beyond  the  reach  of 
lU  argument  and  contradiction,  that  if  the  Scotch 
marriage  be  legally  good,  the  second  or  JEngSsh 
marriage  must  be  l^fally  bad.  Another  advantage 
intimated  to  be  lost  is  this,  that  the  Native  Forum 

would 
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0ALHTMPLe  9.  would  hdve  conipelled  the  productioii  of  hei  Ictters 

to  him,  for  the  purpose  of  seeing  whether  any 


i6di  A^isii.  thing  in  them  favoured  his  mt^retation  o£  the 

transaction.  Surely,  according  to  any  mode  of 
proceeding,  there  can  be  no  need  of  a  compulsory 
process,  to  extract  them  from  the  person,  in  whose 
possession  they  must  be,  if  they  exist  at  all.  If 
they  contain  such  matter  as  woidd  favour  such  an 
interpretation,  he  must  be  eager  to  produce  them, 
fbr  they  would  constitute  his  defence  j  not  being 
produced,  the  necessary  conclusion  is,  either  that 
they  do  not  exist,  or  that  they  contain  nothing, 
which  he  could  use  with  any  advantage  for  such  a 
purpose.  The  considerations  that  aj^ly  to  the 
indiscretions  of  youth,  to  the  habits  of  a  military 
profession,  and  to  the  ignorance  of  the  law  of 
Scotland,  arising  from  a  foreign  birth  and  education, 
are  common  to  both,  and  I  might  say,  to  all  systems 
of  law.  They  are  circumstances,  which  are  not  to 
be  left  entirely  out  of  the  consideration  of  the 
Court,  in  weighing  the  evidence  for  the  establish- 
ment of  the  facts,  but  have  no  powerful  efiect  upon 
the  legal  nature  of  the  transaction  when  established. 
The  la  Wy  which,  in  both  countries,  allows  the  minor 
to  marry,  attributes  to  him,  in  a  way  which  cannot 
be  legally  averred  against,  upon  the  mere  ground 
of  youth  and  inexperience,  a  competent  discretion 
to  dispose  of  himself  in  marriage ;  he  is  arrived  at 
years  of  discretion,  quoad  hoc,  whatever  he  may  be 
with  respect  to  other  transactions  of  life,  and  he 
cannot  be  heard  to  plead  the  indiscretion  of 
minority.  Still  less  can  the  habits  of  a  particular 
profession,  exonerate  a  man  £rom  the  general 
obligations  of  law.  And  with  respect  to  any 
ignorance  arising  from  foreign  birth  and  educa» 

tion. 
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tion,  it  is  an  indispensable  rule  of  law,  as  exercised  dalrtmpls  v. 
in  all  civilized  countries,  that  a  man  who  contracts  ^^^*^'«^^>' 
in  a  country,  engages  for  a  competent  knowledge  leth  Juiyisn. 
of  the  law  of  contracts  in  that  country.  If  he 
rashly  presumes  to  contract  without  such  know- 
ledge, he  must  take  the  inconveniences  resulting 
from  such  ignorance  upon  himself,  and  not  attempt 
to  throw  them  upon  the  other  party,  who  has 
engaged  under  a  proper  knowledge,  and  sense  of 
the  obligation,  which  the  law  would  impose  upon 
hhn  by  virtue  of  that  engagement.  According  to 
the  judgment  of  all  the  learned  gentlemen  who 
have  been  examined,  the  law  of  Scotland  binds 
Mr.  Dabymple,  though  a  minor,  a  soldier,  and  a 
foreigner,  as  effectively  as  it  would  do,  if  he  had 
been  an  adult,  living  in  a  civil  capacity,  and  with 
an  established  domicil  in  that  country.  * 

The  marriage,  which  is  pleaded  to  be  constituted, 
by  virtue  of  some  or  all  of  the  facts,  of  which  I 
have  just  given  the  outline,  and  to  which  I  shall 
have  occasion  more  particularly  to  advert  in  the 
course  of  my  judgment,  has  been  in  the  argument 
described  as  a  clandestine  and  irregular  marriage. 
It  is  certainly  a  private  transaction  between  the 
individuals,  but  it  does  not  of  course  follow  that 
it  is  to  be  considered  as  a  clandestine  transaction, 
in  any  ignominious  meaning  of  the  word  j  for  it 
may  be,  that  the  law  of  the  country,  in  which  the 
transaction  took  place,  may  contemplate  private 
meuxiages,  with  as  much  countenance,  and  favour, 
as  it  does  the  most  public.  It  depends  likewise 
entirely  upon  the  law  of  the  country,  whether  it  is 
justly  to  be  stiled  an  irregular  marriage.  In  some 
countries  one  only  form  of  contracting  marriage  is 
acknowledged,  as  in  our  own,  with  the  exception 

of 
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lUuvifn.!  9.  of  particular   indulgences  to  persons  of  certain 
1'  religious  persuasions ;  saving  those  excepti<Mi8»  all 


^«p^p^^ 


i§dkJu(0jsii.  marriages  not  celebrated  according  to  the  pre- 
scribed form,  are  mere  nullities ;  there  is  and  can 
be  no  such  thing  in  this  country  as  an  irregular 
marriage.  In  some  other  countries,  all  modes  of 
exchanging  consent  being  equally  legal,  all  mar- 
riages are  on  that  account  equaUy  regular.  In 
odier  countries,  a  form  is  recmnmended  and  sanc- 
tioned, but  with  a  toleration  and  acknowledgment 
of  other  more  private  modes  of  effecting  the  same 
pofpose,  though  under  some  discountenance  of  tlie 
law,  on  account  of  the  non-confomuty  to  the  orider 
that  is  established.  What  is  the  law  oi  Scotland 
iqpon  thispcnnt? 
Marriage,  being  a  contract,  is  of  course  am^ 
^  sensual  (as  is  much  insisted  on,  I  observe,  by  some 

of  die  learned  advocates^  for  it  is  of  the  essence  of 
all  XMmtracts,  to  be  constituted  by  the  consent  of 
parties.  Consensus  nan  ooncuUtus  facit  matrimo^ 
nium^f  the  maiim  of  the  Roman  civil  law,  is,  in 
truth,  the  maxim  of  all  law  upon  the  subject;  for 
tile  concubitus  may  take  place,  for  the  mere  grati- 
fication of  present  appetite,  without  a  view  to  any 
thing  further ;  but  a  marriage  must  be  something 

*  D.  lib.  50.  lit.  17.  L30.  de  R^.  Juris.  — D.  Ub.  35.  tit.  1. 
\A5, — Huber,  de  Nuptiis,  p.  23.  lib.  24.  tit.  2.  de  pivortiis. — 
Foet.f  lib.  23.  tit.  2.  s.  2. —  Finnius,  lib.l.  tit.  9.  s.  1. —  Ct^jac.in 
J>.  de  Hit.  Nup.  v.  1.  p.  800.  in  Cod.  lib.  5.  tit.  1.  de  Spons.  et 
Arrliis. —  Taiflor^s  Civil  Law,  p.  301.  Puffendotf.  b.  6.  c.  i.  s.  14 
•^IF<KHft  iDStit.  book  1.  chap.l.  —  27.  qu.>^.  c.  1.  Matrimo- 
niiun. — 27.  qu.2.  c.2.  Sufficiat.-*-27.  qu.  2.  c.5.  Cum i#>itiAtur. 

—  27.  qu.  2.  c.  6.  Conjuges.— 4D.  25.  £ztra.  de  Spons.  et  Matrim. 

—  Huber.,  Eunom.  Rom.  ad  lib.  23.  Pand.  Vind.  s.  1 .  —  Hoppii^ 
commen.  ad  Ins.  tib.  1 .  tit.  10.—  WoodPs  Instit.  book  i.  chap.  2. 
Ayl  Pareig.  362. 

more; 
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more;  it  must  be  an  agFeement  of  the  parties  dalktmplbv. 
looking  to  the  consortium  vitce^:  an  agreement  ^"^**"''' 
indeed  of  parties  capable  of  the  concubitus^  for  ifiih/n^iin. 
though  the  concubitus  itself  will  not  constitute 
marriage,  yet  it  is  so  far  one  of  the  essential  duties, 
for  which  the  parties  stipulate,  that  the  incapacity 
of  either  party  to  satisfy  that  duty  nullifies  the 
contract  t— Marriage,  in  its  origin,  is  a  contract 
of  natural  law ;  it  may  exist  between  two  indi- 
viduals of  different  sexes,  although  no  third  person 
existed  in  the  world,  as  happened  in  the  case  of 
4he  common  ancestors  of  mankind:  It  is  the 
parent,  not  the  child,  of  civil  society,  ^*  Ptmcu 
^  fium  urbis  et  quasi  semmdrium  RdpubUcceXJ*-^ 
In  civil  society  it  becomes  a  civil  contract,  regu- 
lated and  prescribed  by  law,  and  endowed  with 
civil  consequences.  In  most  civilized  countriea^ 
lusting  under  a  sense  of  the  force  of  sacred  obli* 
gations,  it  has  had  the  sanctions  of  religion  super- 
added :  It  i:hen  becomes  a  rdigious,  as  well  as  a 
natural,  and  civil  contract;  for  it  is  a  great 
mistake  to  suppose  that,  beoause  it  is  the  one, 
therefore  it  may  not  likewise  be  the  other. 
Heaven  itself  is  made  a  party  to  the  contract, 
jmd  the  consult  of  the  individuals,  pledged  to  eadi 
other,  is  ratified  and  consecrated  by  a  vow  to 
God*  It  was  natural  enough  that  such  a  eontraat 
should,  under  the  religious  system  which  pre» 
vj^ed  in  Europe^  fall  under  ecclesiastical  notice 
and  cognizance,  with  respect  both  to  its  theo- 
logical and  its  l^al  constitution ;  though  it  is  not 

*  D.  lib.  23.  tit.  2.  L 1.— Instit.  lib.  1.  tit.  9.  «.  1. 
-*-  €.  2  et3.  Extra,  de  Spons.  et  Matrim. — Vvrmkut  lib.l»  tit.  9. 
9.  i.'— 9Knt's  Eceks.  Law,  v.  2.  p.  500.  AyU  Par.  226. 
X  Cic.de  Off.  1.17. 

unworthy 
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DAL&TMrLx  t.  tmworthy  of  remark   that,  amidst  the  manifold 
ALmrunt.  ^j^jj^  provisioDs,  made  by  the  Divine  Lawgiver  of 


i6di/aii)fi6ti.  the  Jews  for  various  offices  and  transactions  of 

life,  there  is  no  ceremony  prescribed  for  the  cele- 
bration of  marriage*  In  the  Christian  church 
marriage  was  elevated  in  a  later  age  to  the  dignity 
of  a  sacrament,  in  consequence  of  its  divine  insti- 
tution, and  of  some  expressions  of  high  and 
mysterious  import  respecting  it  contained  in  the 
sacred  writings.  The  law  of  die  Church,  the  canon 
law  (a  system  which,  in  spite  of  its  absurd  preten- 
sions to  a  higher  origin,  is  in  many  of  its  provi- 
sions deeply  enough  founded  in  the  wisdom  of 
man,)  aldiough,  in  conformity  to  the  prevailing 
theological  opinion.  It  reverenced  marriage  as  a 
sacrament,  still  so  far  respected  its  natural  and 
civil  origin,  as  to  consider,  that  where  the  natural 
and  cinl  contract  was  formed,  it  had  the  full 
essence  of  matrimony  without  the  intervention  of 
the  priest ;  It  had  even  in  that  state  the  character 
of  a  sacrament  * ;  for  it  is  a  misapprehension  to 
suppose,  that  this  intervention  was  required  as 
matter  of  necessity,  even  for  that  purpose,  before 
the  Council  of  Trent.  It  appears  from  the  histories 
of  that  council,  as  well  as  from  many  other  autho- 
rities, that  this  was  the  state  of  the  earlier  law, 
till  that  council  passed  its  decree  for  the  reforma- 
tion of  marriage:    The  consent  of  two  parties t 


*  Sanchez,  lib.  2.  disp.  6.  8. 2.  et  lib.  2.  disp.  10.  8. 2.— Fiftther 
P^l,  p.737.—  PaUavianu  lib.  23.  chvip.  8.  — Pothier,  tit.  3. 
p.  290. — 27.  qu.  2.  c.  10.  omne. 

t  C.  25.  et  C.  31.  Extra  de  Spons.  et  Matrim. — C.3.  Extra. 
de  SponsaDuoruiD.  — Stoinfrvrfi,  sect.  4.  8.2,  3»  4.  et  sect.  18. 
g.  1.— Broiotfr,  lib.  1.  cap.  2.  s.  8, 9.  et  cap.  22.  s.  12.  et  cap.  27. 

8.21. 

expressed 
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expressed  in  words  of  present  mutiud  acceptance,  ^J^Y^^l  ^ 
constituted  an  actual  and  legal  marriage,  tec^  ._.......« 

nically  known  by  the  name  otSpansalia  per  verba  i^'^^i^n* 
de  preesenti,  improperly  enough,  because  sponsalia^ 
in  the  original  and  classical  meaning  of  the  word» 
are  preliminary  ceremonials  of  marriage,  said  there^ 
fore^  Broiwer  justly  observes,  jus  pantf/icitim  ninds 
kuco  significatUf  mo  etymologid  invitd  ipsas  nupHas 
iponsalia  appeUaioit^. — The  expression,  however, 
was  constantly  used  in  succeeding  times  to  signify 
clandestine  marriages,  that  is,  marriages  unattended 
by  the  prescribed  ecclesiastical  solemnities,  in  op- 
position, first,  to  regular  marriages ;  secondly,  to 
mere  engagements  for  a,Juture  tnarriage,  which 
were  termed  sponsaUa  per  verba  defuiurOf  a  dis« 
tinction  of  sp(msalia  not  at  all  known  to  the  Roman 
civil  lawt.  Different  rules,  relative  to  their  re- 
spective effects  in  point  of  legal  consequence,  ap^ 
plied  to  these  three  cases-— of  regular  marriages, 
•—-of  irregular  marriages, —  and  of  mere  promises 
or  engagements.  In  the  regular  marriage  every 
thing  was  presumed  to  be  complete  and  consum- 
mated both  in  substance  and  in  ceremony. — In 
the  irregular  marriage  every  thing  was  presumed 
to  be  complete  and  consummated  in  substance 
but  not  in  ceremony ;  and  the  %  ceremony  was  en- 
joined to  be  undergone  as  matter  of  order. — In 
the  promise  or -sponsaUa  dejiituro^  nothing  was 
presumed  to  be  complete  or  consummate  either  in 
substance  or  ceremony.  Mutual  §  consent  would 
release  the  parties  from  their  engagement;  and 


*  L.  !•  c.  1.  n.  ^.  t  Swinburne  Sect.  3.  §.d. 

I  Swmbumt  Sect.  17.  §.1. 

§  C.  2.  Extra,  de  Spoils,  et  Matrim. 

woL.n.  F  one 
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Dalrtmplei^  one  party,  without  the  consent  of  the  other,  might 

contract  a  valid  marriage,  r^nlarly  or  irregularly. 


16th  jk^  1811.  with  another  person  ;  but  if  the  parties  who  had 

exchanged  the  promise  had  carnal  *  intercourse 
with  each  other,  the  efiect  of  that  carnal  inter- 
course was  to  interpose  a  presumption  of  present 
consent  at  the  time  of  the  intercourse,  to  convert 
the  engagement  iiito  an  irregular  marriage,  and  to 
produce  all  the  consequences  attributable  to  that 
species  of  matrimonial  connection.  I  spare  myself 
the  trouble  of  citing  from  the  text  books  of  the 
Canon  Law,  the  passages  that  support  these  asser- 
tions. Several  of  them  have  been  cited  in  the 
course  of  this  discussion,  and  they  all  lie  open  to 
obvious  reference  in  Brower  and  Swinbyntj  and 
other  books  that  profess  to  treat  upon  these  sub- 
jects. The  reason  of  these  rules  is  manifest 
enough.  In  proceedings  under  the  Canon  Law, 
though  it  is  usual  to  plead  consummation,  it  is  not 
necessary  to  prove  it,  because  it  is  always  to  be 
presumed  in  parties  not  shewn  to  be  disabled  by 
original  infirmity  of  body.  In  the  case  of  a  mar- 
riage per  verba  de  prcesenti,  the  parties  there  also 
deliberately  accepted  the  relation  of  husband  and 
wife,  and  consummation  was  presumed  as  naturally 
following  the  acceptance  of  that  relation,  unless 
controverted  in  like  manner.  But  a  promise  per 
verba  dejuturo  looked  to  a  future  time ;  the  mar- 
riage which  it  contemplated  might  perhaps  never 
take  place.     It  was  t  defeasible  in  various  ways ; 


*  C.  30.  et  31.  Extra,  dc  Spon&.  et  Matrim.  —  C.  3.  Extra,  de 
Sponsa  duorum.— Broioer,  lib.  l.'^cap.  22.  —  Swtnbum,  Sect.  17. 
8.11. 

f  Swinbum,  Sect.  18.  p.  1.  etS«ct.4.  p.  3. 

and, 
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and,  therefore,  consummation  was  not  to  be  pre-  dalrtmple©. 
sumed ;  it  must  either  have  been  proved  or  ad-   p^'-*^"^"* 
mitted.     Till  that  was  done,  the  relation  of  husband  leth  juiy  isn. 
and  wife  was  not  contracted  :  it  must  be  a  •  pro- 
mise cum  copula  that  implied  a  present  acceptance, 
and  created  a  valid  contract  founded  upon  it. 

Such  was  the  state  of  the  Canon  Law,  the 
known  basis  of  the  matrimonial  law  of  Europe. 
At  the  Reformation,  this  country  disclaimed, 
amongst  other  opinions  of  the  Romish  Church,  the 
doctrine  of  a  sacrament  in  marriage,  though  still 
retaining  the  idea  of  its  being  of  divine  institution 
in  its  general  origin  ;  and  on  that  account,  as  well 
BS  of  the  religious  forms  that  were  prescribed  for 
its  regular  celebration,  an  holy  estate,  holy  matru 
mmyy  but  it  likewise  retained  those  rules  of  the 
Canon  Law  which  had  their  foundation  not  in  the 
sacrament,  or  in  any  religious  view  of  the  subject, 
but  in  the  natural  and  civil  contract  of  marriage. 
The  Ecclesiastical  Courts,  therefore,  which  had 
the  cognizance  of  matrimonial  causes,  enforced 
these  rules,  and  amongst  others,  that  rule  which 
held  an  irregular  mamage,  constituted  per  verba 
de  prwsentU  ^ot  Jbllowed  by  any  consummation 
ihewn,  valid  to  the  full  extent  of  voiding  a  subse- 
quent regular  marriage  contracted  with  another 
person  t.  A  statute  t  passed  in  the  reign  of 
Henry  \IIJ.  proves  the  fact  by  reciting,  that 
**  Many  persons  after  long  continuance  in  matri- 
"  mony,  without  any  allegation  of  either  of  the 
"  parties,  or  any  other  at  their  marriage,  why  the 
^<  same  matrimony  should  not  be  good,  just,  and 


*  Swinbum,  Sect«17.  p.  U. 

t  Brawer,  1.  22.  12.  X  32  Hen.9.  cap.  38.  sec.  2. 

F  2  "  lawful, 


u 


68  CASES  DETERMINED  IN  THfi 

DAL^TUfLz  r.  <'  lawful,  and  after  the  same  matrimony  Bolemni2?ed^ 
At  TMFLa.  ^  ^^ j^  consummate  by  carnal  kmmledgef  have  by  wl 
16th  J»{(f  181 1.  '^  unjust  law  of  the  Bishop  of  Rome,  upon  preteiu^ 
^'  of  a  former  contract  made,  and  not  consunmuite 
*^  by  carnal  copulation^  been  divorced  and  $e* 
<<  parate/'  and  then  enacts,  ^<  that  marriages 
^<  solemnized  in  the  face  of  the  Church,  and  con- 
summate with  bodily  knowledge,  shall  be  deeoied 
good,  notwithstanding  any  pre-contract  of  ma- 
trimony, not  consummate  with  bodify  knowledge^ 
which  either  or  both  the  parties  shall  have 
**  made.'^  But  this  statute  was  afterwards  re- 
pealed, as  having  produced  horrible  mischiefi^ 
which  are  enumerated  in  very  declamatory  laiii- 
guage,  in  the  preamble  of  the  statute  2  Edw.  VL  ( 
and  Swinbum,  spesiking  the  prevailing  opinion  of 
his  time,  applauds  the  repeal^  as  worthily  and  in 
good  reason  enacted.  The  same  doctrine  is  recog« 
nized,  by  the  temporal  Courts,  as  the  existing  rule 
of  the  matrimonial  law  of  this  country,  in  Bunting^s 
case,  ifCoke^  S9.'— "  John  Bunting,  father  of  the 
**  plaintiff  and  Agnes  AdenshaU,  contracted  mar^ 
<f  riage  per  verba  de  pnesentiy  and  afterwards,  oa 
**  the  10th  of  Dec.  1555,  the  said  Agnes  took  te 
**  husband  Thomas  Twede  ;  and  afterwards,  on  the 
^<  9th  of  July,  Bunting  libelled  against  her  in  the 
^*  Court  of  Audience,  et  decreL  fuit  quod  pra^dict. 
^^  Agnes  subiret  matrimonium  cum  prcefato  Buntings 
^^  et  insuper  pronunciatumfuit  dictum  matrimonium 
^*  fore  nuUum.**  Though  the  common  law  certainly 

had  scruples  in  applying  the  civil  *  rights  of  dover, 

« 

*  Swinbum,  Sect.  1.  s.  2.  and  Sect.  17.  s.  29. —  Tract,  de  Re- 
pub.  Ang,  p.  103.  — P^rArmi,  tit.  Feoffnents,  fol.  40.  p.  38. 
Ed.  3.  12.—  1  Roll.  Abndg.  341.  and  357.— Moor,  169. 

and 
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and  community  of  goods,  and  legitimacy  in  the  dalrtmpli*. 
cases  of  these  looser  species  of  marriage.     In  the     ^^^^^*^*' 
later  case  of  Collins  and  Jesson,  3  Arme,  it  was  said  i6th  jni^  leu. 
by  Holt,  Chief  Justice,  and  agreed  to  by  the  whole 
Bench,  that "  if  a  contract  be  j^er  verba  deprcesenU, 
^*  it  amounts  to  an  actual  marriage,  which  the  very 
*'  parties  themselves  cannot  dissolve  by  release  or 
*'  other  mutual  agreement,  for  it  is  as  much  a  mar* 
'*  riage  in  the  sight  of  God,  as  if  it  had  been  in  ' 

^  facie  ecclesicp"  "  But  a  contract  per  verba  de 
^^Jiiiuro^  which  do  not  intimate  an  actual  marriage,. 
"  but  refer  to  a  future  act,  is  releasable ."  2  Salk. 
487*  Mod.  155.  In  fVigmore*s  case,  2  Salk.  438, 
the  same  judge  said, "  a  contract  per  verba  depra^-^ 
^  senti  is  a  marriage  ;  so  is  a  contract  de  Juturo  ; 
**  if  the  contract  be  executed,  and  he  take  her,  'tis 
^  a  marriage,  and  they  cannot  punish  for  fornica^ 
•*  tion."  In  the  Ecclesiastical  Court  the  stream 
ran  uniformly  in  that  course.  One  of  the  most  re- 
markable is  that  furnished  by  the  diligence  of 
Th.Swabey,  on  account  of  its  striking  resem- 
blance to  the  present  case:  I  mean  the  case  of 
Lord  Fitzmaurice,  son  of  the  Earl  of  Kerry j  coram 
Deleg.  in  17*2.  There  were  in  that  case,  as  in 
the  present,  three  engagements  in  writing :  The 
first  was  dated  June  23,  1724,  and  contained  these 
words,  "  We  swear  we  will  marry  one  another." 
Hie  second,  dated  JtUy  11,  17^4,  was  to  this 
effect :  '*  I  take  you  for  my  wife,  and  swear  never 
^  to  marry  any  other  woman.''  This  last  contract 
waa  repeated  in  December  of  the  same  year.  It 
was  argued  there,  as  here,  that  the  iteration  of  the 
declaration  proved  that  the  parties  did  not  depend 
upon  their  first  declaration,  and  was  in  effect  a 
disclaimer  of  it.    But  the  Court,  composed  of  a 

f3  full 
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DALRYMPLEir.  full  Comniission,  paid  no  regard  to  the  objection, 
ALKYMPLE.    ^^^  fouttd  for  the  marriage,  and  an  application  for 

i6tfa/ii/^i8ii.  a  commission  of  review,  founded  upon  new  matter 

alleged,  was  refused  by  the  Chancellor^  Things 
continued  upon  this  footing  till  the  Marriage  Act^ 
26  G.  2*  c.  33.  described  by  Mr.  Justice  Blackstone  ♦ 
**  an  innovation  on  our  laws  and  constitution," 
swept  away  the  wht)le  subject  of  irregular  mar- 
riages, together  with  all  the  learning  belonging  to 
it,  by  establishing  the  necessity  of  resorting  to  a 
public  and  regular  form,  without  which  the  relation 
of  husband  and  wife  could  not  be  contracted. 

It  is  not  for  me  to  attempt  to  trace  the  descent 
of  the  matrimonial  law  of  Scotland  since  the  time 
of  tlie  Reformation.  The  thing  is  in  itself  highly 
probable,  and  we  have  the  authority  of  Craig  f  for 
asserting  that  the  Canon  Law  is  its  basis  there,  as  it 
is  every  where  else  in  Europe^  "  totam  Jianc  question 
"  neni  pendere  a  jure  ponffficio^*^  though  it  is  likely 
enough  that  in  Craig's  time,  who  wrote  not  long 
after  the  Reformation,  the  consistorial  law  might 
be  very  unsettled^  as  Mr.  Cay  in  his  deposition  de- 
scribes it  to  have  been.  It  is,  however,  admitted 
by  that  learned  gentleman,  that  it  settled  upon  its 
former  foundations,  for  he  expressly  says,  that  the 
Canon  Law  in  these  matters  is  a  part  of  the  law  of 
the  land ;  that  the  Courts  and  lawyers  reverence  the 
decretalSf  and  other  books  of  the  more  ancient  Canon 
haw  ;  and  I  observe  that  in  the  depositions  of. 
most  of  the.  learned  witnesses,  and  indeed  in  all 
the  factums  that  I  have  seen  upon  these  subjects, 
they  are  referred  to  as  authorities.     Several  regu- 


♦  Book  1.  chap.  15.  s.3.  f  ^^«»g.  lib.  2.  dieg.  18.  s.  17. 

lations, 
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lations,  both  ecclesiastical  and  civil,  canons  and  x>AL%rufLEv. 
statutes,  have  prescribed  modes  of  celebrating  ^^^^^^^^^' 
marriage.  Mx.Cathcarty  in  particular,  refers  to  leth/tdyitn. 
them  in  his  deposition.  Some  of  these  appear 
to  have  been  made  in  times  of  great  ferment, 
during  the  conflict  between  the  Episcopal  and 
Presbyterian  parties,  and  are  therefore,  I  presume, 
of  transitory  and  questionable  authority.  Mr.  Caih- 
cart  infers  that  the  whole  of  the  Scotch  statutes 
hold  solemnization  by  a  clergyman,  or,  as  he  ex« 
presses  it,  some  one  assuming  the  functions  of  a 
clergyman,  as  necessary.  It  rather  appears  diffi- 
cult to  understand  this  consistently  with  the  fact, 
that  other  marriages  have  always  been  held  legal 
and  valid.  What  the  form  of  solemnization  by  a 
clergyman  is,  I  have  not  been  accurately  in- 
formed ;  prescribed  ritual  forms  are  not,  I  believe, 
admitted  by  the  church  oi  Scotland  for  any  office 
whatever.  Whether  the  clergyman  merely  receives 
the  declaration  as  a  witness,  or  pronounces  the 
parties,  by  virtue  of  his  spiritual  authority,  to  be 
man  and  wife,  as  in  our  form,  does  not  distinctly 
appiear*  I  observe  that  Mr.  Gillies  says  in  his  de- 
position, *<  that  to  make  marriage  valid,  it  is  not 
"  necessary  that  it  should  be  celebrated  in  facie 
"  ecclesicPy  but  rebus  integris  it  can  only  be  consti- 
"  tuted  by  a  consent  adhibited  in  the  presence  of  a 
"  clergyman,  or  in  some  mode  equivalent  to  an  acttuzl 
"  celebration.'*  So  Lord  Brcutfield  in  a  loose  note, 
which  is  introduced,  is  made  to  say,  "  Private  con- 
"  sent  is  not  the  consent  the  law  looks  to ;  it  must 
"  hehefoTQ  ?L^ne^tjOv  something  equivalent.**  Now 
what  are  these  equivalents  ?  and  how  to  be  pro- 
vided ?  Are  they  to  be  carved  out  by  the  private 
fancy  and  judgment  of  the  individuals  ?    If  so, 

p  4  though 
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DALRTI1PLS0.  though  equivalent,  they  can  hardly  be  deemed 
dalrtmfli,  ^^  regular  forms^  and  yet  appear  to  stand  on  a 
lotfa /n^i SI  1.  footing  of  equal  authority*    I  observe,  likewise^ 

that  a  marriage  before  a  magistrate  is  alluded  to 
in  some  passages,  as  nearly  equal  to  that  before  a 
minister,  though  certainly  not  a  marriage  in  facie 
ecclesicBj  in  any  proper  sense  of  that  expression. 
Sir  Hay  Campbell  states,  in  an  opinion  of  his  given 
to  the  English  Chancery  •  in  a  case  furnished  to 
me  by  Dr.  Stoddart^  "  that  marriages,  irregularly 
•*  performed  without  the  intervention  of  a  clergy- 
'*  man,  are  censurable,  and  formerly  the  parties 
''  were  liable  to  be  fined  or  rebuked  in  the  face  of 
^<  the  church,  but  this  for  a  long  time  has  not  been 
•*  practised.^*  The  regulations,  therefore,  what- 
ever they  may  be,  are  not  penaUy  enforced  ;  and 
it  does  not  appear,  that  they  are  enforced  by  any 
sense  of  reputation  or  of  obligation  imposed  by 
general  practice.  The  advocates,  who  describe 
the  modes  of  marriage  by  the  terms  regular  and 
irregular^  seem,  as  far  as  I  can  collect,  to  attribute 
no  very  distinctive  preference  to  the  one  over  the 
other ;  at  any  rate  the  distinction  between  them 
is  not  very  strongly  marked  in  the  existing  usage 
of  that  country.  Many  of  the  marriages,  which 
take  place  between  persons  in  higher  classes  of 
society,  are  contracted  in  such  irregular  forms,  if 
so  to  be  denominated.  They  appear  to  create  no 
scandal ;  to  give  no  offence.  The  parties  are  not 
reprobated  by  public  opinion,  nor  is  legal  censure 
actually  applied.  But  taking  it,  that  the  distinc- 
tion between  the  regular  and  irregular  marriages 
was  much  stronger  than  I  Bin  enabled,  by  the  pre- 

*  Ub.  R^.  A.  1780.  f.  552. 

sent 
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sent  evidence,  to  suppose,  the  question  still  re*  dalrtmplxv. 
mains  to  be  examined,  how  tar  actual  consumma^  ^^'"^"- 
tion  is  required,  by  the  law  oi Scotland,  in  marriages  ladi  j%  isi  t. 
which  are  so  to  be  deemed  irregular^ 

The  libel  is  drawn  in  a  form  not  calculated  to 
extract,  simply  and  directly,  a  distinct  statement 
of  what  the  law  of  Scotland  may  be  upon  this 
point;    for  it  collects  together  all  the  points  of 
which  the  party  conceives  she  can  avail  herself, 
consummation  included,  as  matters  of  fact  and 
matters  of  law,  and  then  alleges,  that,  by  the  law 
ci Scotland,  this  aggregate  constitutes  a  marriage; 
without  providing  for  a  possible  case  in  which  she 
might  establish  some  of  these  matters  and  fail  in 
establishing  others,  e.  g.  if  she  failed  in  proof  of 
a  copula,  but  succeeded  in  estabUshing  a  solemn 
compact.    If  the  law  had  been  more  distinctly 
understood  here  at  the  commencement  of  this 
suit,  the  libel  would  probably  have  been  drawn 
with  more  accommodation  to  the  possible  state  of 
facts  that  might  ultimately  call  for  the  proper 
specific  rule  of  law.    The  advocates  of  Scotland 
have,  to  a  great  degree,  supplied  the  want  of  that 
distinctness  in  the  libel,  by  bringing  forward  the 
distinctions  in  their  answers,  and  applying  what 
they  conceive  to  be  the  law,  applicable  to  the 
possible  case,  that  may  result  from  the  evidence ; 
most  of  them  have  stated  what  they  conceive  to 
be  the  law^  first,  in  the  case  of  a  promise  dejuturo; 
secondly,  of  a  promise  cum  copula;  thirdly,  of  a 
s(demn  declaration  or  acknowledgment  of  mar- 
riage ;  and  fourthly,  of  such  a  declaration  accom- 
pacnied  by  a  coptda.    It  may  be  convenient  to 
consider,  first,  whether  the  present  case  is  a  case 
(^promise,  or  oi  present  declaration  and  acknow- 
ledgment 
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daletmplev.  ledgment.     It  will  be  convenient  to  do  so  in  two 
PALRYiirLB.    y^pgc^.    'pijg  flj^|.  convenience  attending  it  is, 

i6tb  Jv/yieii.  that  the  fact  itself  is  determinable  enough  upon 

the  face  of  written  existing  instnunents.  It  is  not 
to  be  gathered  from  the  loose  recollections  of 
loose  verbal  declarations^  not  guarded  either  in 
'  the  expressions  of  those  who  made  them,  or  in  the 
memory  of  those  who  attest  "them.  The  second 
convenience  resulting  from  this  is,  that  a  large 
portion  of  the  inquiry  into  the  other  points  of  the 
case  may,  in  a  great  degree,  be  rendered  super- 
fluous ;  for  if  these  papers  contain  mere  promises^  ' 
then  have  I  to  consider  only  the  law  of  promises, 
as  referable  to  cases  accompanied  or  unaccom- 
panied by  a  copula,  leaving  out  entirely  the  law 
that  respects  acknowledgment  and  declaration. 
On  the  other  hand,  if  thiey  are  to  be  considered  as 
acknowledgments,  then  the  law  of  promises  may 
be  dismissed,  except  perhaps  sometimes  to.  be 
introduced  incidentally  for  purposes  of  occasional 
illustration. 

Whether  they,  are  to  be  considered  as  promises 
or  declarations  must  be  determined  upon  the 
contents  of  the  instruments  themselves,  on  such  a 
view  as  the  plain  meaning  of  the  words  imports, 
and  upon  the  information  of  theu*  technical  meaning 
as  communicated  by  the  Scotch  lawyers  j  for  it  is 
possible  that  they  may  be  subject  to  a  technical 
construction  different  from  their  obvious  meaning. 
This  is  the  case  in  the  marriage  settlements  of 
Scotland.  The  words  of  the  stipulatio  sponsalitia 
are  present  declaratory  words ;  the  parties  mutually 
accept  each  other,  but  the  engagements  they  enter 
into  are  always  technically  considered  to  be  mere 
promises  dejutwro.  Those,  who  are  conversant  in 
-       '  the 
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the  books  of  the  Canon  Law,  will  recollect  the  DALRTMPL*r. 

extremely  nice  distinctions  which  that  law  and  its ' 

commentators  have  made  between  expressions  of  leth  Julian . 
a  very  similar  import  in  their  obvious  meaning, 
as  constituting  contracts    de  prcBsenti,   or  only 
promises  dejutwro. 

The  first  paper  is  without  date,  and  is  merely  a 
promise.  Mr.  DaJrymple  promises  to  marry  Miss 
Gordon  as  soon  as  it  is  in  his  powef^  and  she 
promises  the  same ;  it.  is  subscribed  by  both  theu* 
names — is  endorsed  <<  A  sacreed  promise/'  and  is 
left  in  her  possession.  It  is  pleaded  to  be  the 
first  that  was  executed  by  them,  and  it  is  highly 
reasonable  to  presume  that  it  was  so,  for  no  person^ 
I  think,  Y^ould  be  content  to  accept  such  a  paper 
as  this,  after  having  received  the  papers  which 
follow,  marked  2,  and  10.  The  paper  marked 
No.  S.  is  dated  on  the  28th  oi  May  1804,  and 
contains  these  words,  "  I  hereby  declare  Johanna 
"  Gordon  is  my  lawful  wife ;  and  I  hereby  acknxyw^ 
"  ledge  John  William  Henry  Dalrymple  as  my 
'lawful  husband."  I  see  no  great  difference 
between  the  expression  declare  and  acknowledge; 
the  words  properly  enough  belong  to  the  parties 
by  whom  they  are  respectively  used,  and  are 
perhaps  not  improperly  adapted  to  the  decorums 
of  such  a  transaction  between  the  sexes.  No.  10. 
is  a  reiterated  declaration  on  the  part  of  Mr.  DaU 
rympkf  accompanied  Avitli  a  promise  *^  that  he  will 
"  acknowledge  Miss  Gordon  as  his  lawful  wife  the 
"  moment  he  has  it  in  his  power."  She  makes  no 
repeated  declaration,  but  promises  that  ^*  nothing 
"  but    the    greatest    necessity,  (necessity  which 

"  — situation  alone  can  justify,)  shall  ever 

"  force 
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DitiYM PL« ».  "  force  her  to  dedare  this  marriage."      It  k 
daxktmplb.   signed   by  him,  and  by  her,  describing   herself 

itea  jny  isii.  J*  Go^^(^  ^o^  J^  Dalrympley  and    it    is    duttd 

July  \ly  1804.  Bofli  the  papers  are  inclosed  in  an 
envelope,  on  which  is  inscribed  ^'  Sacreed  promises 
<<  and  engagements:''  There  are  promises  and 
engagements  that  would  satisfy  these  terms,  inde* 
pendent  of  the  words  which  contain  the  decla^ 
ration  of  the  marriage.  At  the  same  time  it  is  to 
be  observed,  that  the  words  *<  promises  and  en- 
**  gagements''  are  not  improperly  applied  to  the 
marriage  vow  itself,  which  is  prospective  in  it« 
duties,  which  engages  for  the  performance  cS 
future  offices  between  the  parties  till  death  shall 
part  them,  and  to  which,  ,in  the  words  of  ouf 
liturgy,  it  plights  their  troth,  or  in  more  modem 
language,  pledges  their  good  faith  for  that  future 
performance.  I  feel  some  hesitation  in  acceding 
to  the  remark  that  the  paper  marked  No.  2^  is  at 
all  weakened  or  thrown  loose  by  the  mere  engage- 
mtent  of  secrecy,  which  seems  to  be  the  principal 
if  not  the  sole  object  of  the  latter  paper,  though 
Mr.  Dakymple  has  thrown  in  a  renewed  declaration 
of  his  marriage ;  that  reiterated  declaration,  though 
accompanied  with  a  promise  of  secrecy,  cannot, 
upon  any  view  of  the  case,  be  considered  as  a  dis- 
claimer of  the  former.  An  engagement  of  secrecy 
is  perfectly  consistent  with  the  most  valid,  and 
even  with  the  most  regular  marriages.  It  fre^ 
quently  exists  even  in  them  from  prudential 
reasons ;  from  the  same  motives  it  almost  always 
does  in  private  or  clandestine  marriages.  It  is 
only  an  evidence  against  the  existence  of  a  mar- 
riage, when  no  such  prudential  reasons  can  he 

assigned 
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assigned  for  it»  and  where  every  thing,  arising  from  DALRTMrLi », 
the  very  nature  of  marriage,  calls  for  its  pub*  Z^^''"^"^''*' 
lication.  1 6ch  jt^y  is  i  ^ . 

Such  is  the  nature  of  these  exhibits ;  first,  a 
promise ;  secondly,  that  promise  merged  in  the 
direct  acknowledgment  of  the  accomplished  fact ; 
tiiirdly,  a  renewed  admission  of  the  fact  on  his 
side,  with  a  mutual  engagement  for  secrecy,  till 
the  proper  time  for  disclosure  should  arrive. 

In  these  papers,  as  set  up  by  Miss  GordoHf 
resides  the  consHtudon^  as  some  of  the  gentlemen^ 
who  have  been  examined,  call  it,  or  as  others  ojf 
them  term  it,  the  evidences  of  the  marriage ;  for  it 
is  matter  of  dispute  between  these  learned  personSy 
whether  such  papers,  when  free  from  aU  possible 
impeachment,  are  constituents^  or  merely  evidences 
of  marriage.  It  appears  to  be  a  distinction  not 
very  material  in  its  efiects ;  because  if  it  is  to  be 
con^dered  that  such  papers,  so  qualified,  are  only 
to  be  treated  as  evidences,  yet  if  free  from  all 
possible  impeachments,  on  the  grounds  on  which 
the  law  allows  them,  as  evidences  to  be  impeacbedf 
they  make  full  faith  of  the  marriage,  they  sustain  it 
as  effectually,  as  if,  according  to  other  ideas,  they 
directly  constituted  it ;  they  have  then  become 
prcesumptiones  juris  et  de  jure,  which  establish  the 
same  conclusion,  although  in  another  way. 

But  these  papers  must  be  taken  in  conjunction 
with  the  letters  which  may  controul  or  confirm 
them. — What  is  the  effect  of  the  letters?  In 
almost  all  of  them  Mr.  DalrympJe  addresses  Miss 
Gordon  as  his  wife,  and  describes  himself  as  her 
husband.  In  the  first  letter  he  insists  upon  it, 
that  she  shall  draw  upon  him  for  any  money  she 
may  stand  in  need  of,  '<  for  it  is  her  right,''  and 

"  in 
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dalrymplev.  "  in  accepting  of  it  she  will  prove  her  acknow- 

AiRYMPn.    ,^  iedgment  of  it."     Her  sister  he  calls  his  sister. 

i6ihjrtt(yi8ii.  This  letter  appears  by  the  post-mark  to  have  been 

written  before  No.  2,  and  therefore  has  been  said  to 
be  entirely  premature,  and  to  give  an  interpretation 
to  subsequent  expressions  of  the  like  kind. — But, 
non  constat  that  it  might  not  be  written  long  after 
the  undated  promise  by  which  the  parties  entered 
into  a  solemn  engagement  to  marry.  Verbal 
declarations,  similar  in  their  imports  to  the  con- 
tents of  No.  2.,  might  have  passed,  for  it  can  hardly 
be  conceived  that  such  a  paper  could  have  passed; 
without  many  preliminary  verbal  declarations  to 
the  same  effect.  People  do  not  write  in  that 
manner,  till  after  they  have  talked  together  in 
the  same  style. — The  post-mark  on  the  letter. 
No.  4,  is  May  the  30th,  and  this  letter  refers  to 
what  passed  on  the  night  after  the  paper,  No.  2, 
bears  date ;  in  it,  he  says,  "  You  are  my  wife,  to 
•*  retract  is  impossible  and  ever  shall  be ;  I  have 
"  proved  my  legal  right  to  protect  you,  which  I 
**  have  most  fuUy  established :  nothing  in  this 
**  world  shall  break  those  ties.'*  The  letter, 
No.  5,  has  these  expressions :  **  Remember  you 
"  are  mine :  that  God  Almighty  may  preserve  my 
*'  wife  is  the  prayer  of  her  husband."  No.  6.  "  It 
grieves  me  to  suffer  you  five  minutes  from  your 
husband ;  nothing  can  change  my  sentiments, 
"  independent  even  of  those  sacred  ties  which 
"  unite  us. — Notlung  ever  can  or  should  (if 
**  'twere  possible)  annul  them. — Put  that  con- 
"  fidence  in  me  which  your  duty  requires. — That 
God  may  ever  preserve  my  wife,  arid  inspire  her 
with  the  purest  love  for  her  husband,  is  the  first 
wish  of  her  adoring  ,"    No.  8.  "  I  have 

<^  received 


cc 
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received  letters  from  town  which  say  that  Lord  DALRVMrLi». 

*  Stair  has  heard  of  our   marriage.**     No.  12.      ^^^'^^^^^' 

*  Whatever  money  you  may  want  draw  on  me  leth/Hiir  isn. 
'  forwithoutscruple.**  No.  13,  dated Afay  29, 1805. 

'  Situated  as  you  are,  nothing  could  strengthen  the 

*  ties  which  unite  us,  therefore  wish  it  not  to  be 
'  mentioned  that  you  are  my  wife  till  it  can  be 

*  done  without  injury  to  ourselves,     I  insist  upon 

*  a  paper  acknowledging  yourself  as  my  wife.*' 
No.  14,  dated  Jfme  10, 1805.  "  Forward  to  me  the 

*  paper  I  requested  in  my  last^  and  acknowledge 

*  yourself  my  wife  —  that  as  we  are  not  immortal 
^  I  may  leave  you,  in  trust  of  a  friend,  the  small 

^  remains  of  what  was  once  a  tolerable  fortune ; 
^  you  can*t  refuse  on  any  legal  grounds ;  do,  my 
"dearest  wife,  forward  it.**  In  No.  15,  dated 
June  28,  1805,  he  says,  "  I  would  not  give  up  the 
"  title  of  your  sister's  brother  for  any  consi^ 
**  deration.  Don't  deny  yourself  what  you  require, 
**  as  I  should  not  wish  my  wife  to  appear  in  any 
"  thing  not  consistent  with  her  rank;  I  will 
"  arrange  before  my  departure  money-matters,  so 
"  as  to  give  you  every  opportunity  of  gratifying 
"  your  taste,  or  any  other  fancy.**  In  the  letter 
marked  14,  he  asks  her  permission  to  go  abroad 
on  account  of  the  distress  of  his  affairs.  "  Will 
"  you  allow  me  to  endeavour  by  a  short  absence 
"  to  riBctify  these  things  ?  In  asking  your  consent^ 
"  I  humbly  conjure  you,  dearest  love,  to  pardon 
**  me. — I  solemnly  assure  you  I  will  not  be  absent 
"  from  you  very  long.** — In  another  part  of  this 
letter  he  points  out  the  period  of  four  months  as 
the  probable  duration  of  his  absence.       ... 

Now  it  is  impossible  to  say  that  the  exhibits. 
No.  2  and  10,  are  at  all  weakened  by  the  strong 

6  conjugal 
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DALRmrtEo.  conjugal  expressions  contained  in  these  letters.—- 
'      Taken  together  they,  in  their  plain  and  obvious 
16th  jufy  1811.  meaning,  import  a  recognition  of  an  existing  mar- 
riage.    What  is  thdbr  technical  meaning?  Tliat 
information  we   must  obtain   from  the   learned 
persons  who  have  been  examined. — Mx.ErsJdnCf 
Mn  Hamltaih  Mr.  Cragie,  Mr.  Hume^  and  Mr.  jRnm- 
9Qgfy  are  all  clearly  of  opinion  that  they  are  ^^  present 
•*  declarations** — Mt.Cay  is  equally  clear   that 
ihey    "  are    contracts    de    pnesenti.** — Sir  Ikof 
Campbell  describes  them  as  ^*  very  eaplicit  mutual 
^f  declarations  of  marriage  between  the  parties." — 
Mr.Clerk  says  that  No.d.  is  evidence   of  a  very 
high  nature  to  prove  that  **  a  marriage  had  been 
^*  contracted  by  the  parties  j  it  is  aJuU  and  explicit 
"  declaration  of  9i  contract  depriBsenti.**^  "No.  10/* 
he  says,  *<  imports  little  more  than  No.  9 ;   it  is 
"  important  evidence  to  the  same  eJffectJ*    Mr.GiM- 
cart  and  Mr.  GilUes  who  hold  a  copula  in  all  cases 
necessary,  do  not  distinctly  say  imder  which  class 
of  cases  the  present  falls. 

Upon  this  view  I  think  myself  entitled  to  lay 
aside,  at  least  for  the  present,  the  rules  of  law 
that  apply  to  promises.  The  main  enquiry  will 
thus  be  limited  to  two  questions,  whether,  by  the 
law  of  Scotlandj  a  present  declaration  constitutes 
or  evidences  a  marriage  without  a  copula  ^  and 
secondly,  whether,  if  it  does  not,  the  present 
evidence  supplies  sufficient  proof  that  such  a  re« 
quisite  has  be^i  complied  with. 

The  determination  of  the  first  question  must  be 
taken  from  the  authorities  of  that  country,  deciding 
for  myself  and  for  the  parties  entrusted  to  my  care, 
as  well  as  I  can,  upon  their  preponderanoe  where 
they  disagree,  and  feeling  that  hesitation  of  judg* 

10  ment 
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iftent  which  ought  to  accompany  any  opinion  of  i>alrympl«  v. 

mine  upon  points,  which  divide  the  opinions  of 1 

persons   so    much   better   instructed,  in   all   the  ifith^^yisn. 
ieaitiing  which  applies  to  them. 

The  authorities  to  which  I  shall  have  occasion 
to  refer  are  of  three  classes ;  first,  the  opinions  of 
learned  professors  given  in  the  present  or  similar 
cases ;  secondly,  the  opinions  of  eminent  writers 
as  delivered  in  books  of  great  legal  credit  and 
i¥eight;  and  thirdly,  the  certified  adjudication  of 
the  tribunals  of  Scotland  upon  these  subjects.  I 
need  not  say  that  the  last  class  stands  highest 
in  point  of  authority;  where  private  opinions, 
whether  in  books  or  writing,  incline  on  one  side^ 
and  public  decisions  on  the  other,  it  will  be  the 
undoubted  duty  of  the  Court,  which  has  to  weigh 
them,  stare  decisis^ 

Before  I  enter  upon  this  examination  I  will 
premise  an  observation,  from  which  I  deduce  a 
mle  that  ought,  in  some  degree,  to  conduct  my 
judgment ;  the  observation  I  mean,  is  this,  that 
the  Canon  Law,  as  I  before  have  described  it  to 
be,  is  the  basis  of  the  marriage  law  of  Scotland,  as 
it  is  of  the  marriage  law  of  all  Europe.  And 
whether  that  law  remains  entire,  or  has  been 
varied*  I  take  it  to  be  a  safe  conclusion,  that,  in  all 
instances  where  it  is  not  proved  that  the  law  of 
Scotland  has  resiled  from  it,  the  fair  presumption 
is,  that  it  continues  the  same.  Shew  the  variation, 
and  the  Court  must  follow  it ;  but  if  none  is  shewn, 
then  must  the  Court  lean  upon  the  doctrine  of  the 
ancient  general  law;  for  I  do  not  find  that  Scotland 
set  out  upon  any  original  plan  of  deserting  the 
ancient  matrimonial  law  of  Europe,  and  of  forming 
an  entire  new  code  upon  principles  hitherto  un« 

VOL.  II*  Q  knowu 
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Dalrtmple  ».  known  in  the  Christian   world.     It  becomes  of 
*  importance,    therefore,  to   consider  what   is   the 

j6th  Jufy  1811.  ancient  general  law  upon  this  subject,  and,  on  this 

point>  it  is  not  necessary  for  me  to  restate,  that  by 
the  ancient  general  law  of  Eur ope^  a  contract  _per 
verba  de  prcesenti^  or  a  promise  per  verba  de  futuro 
cum  copuldy  constituted  a  valid  marriage  without 
the  intervention  of  a  priest,  till  the  time  of  the 
Council  of  Trent,  the  decrees  of  which  Council 
were  never  received  as  of  authority  in  Scotland. 

It  appears  from  the  case  of  Younger,  cited  by 
Sir  Thomas  Craig  • ,  that,  in  his  time,  the  practice 
\ipon  a  contract  de  prcesenti,  was  the  same  in  Scot* 
land  as  it  continued  to  be  in  England  till  the 
period  of  the  Marriage  Act,  viz.  to  compel  the 
reluctant  party  to  a  public  celebration  as  matter 
of  order.  This  was  soon  discontinued  in  Scotland, 
on  account  of  the  apparent  incongruity  of  com- 
peUing  a  man  to  marry  against  his  will,  but  with  a 
solemn  profession  of  love  and  affection  to  the  party 
who  compelled  him.  But  though  they  discarded 
tibe  process  of  compulsion  for  some  such  reason 
as  this,  which  is  stated  by  Mr.  Hume,  they  might 
still  consistently  retain  the  principle,  that  a  present 
consent  constituted  a  valid  marriage.  Whether 
it  was  retained,  is  the  question  I  have  to  examine, 
assuming  first  (as  I  have  done)  that  if  the  contrary 
is  not  shewn,  it  must  so  be  presumed. 

The  evidence  of  opinions  on  this  point,  taken 
in  this  and  similar  cases,  and  under  similar  au- 
thority, stands  thus :  —  Mr.  Erskine,  Mr.  Cragie, 
Mr.  Hamilton,  Mr.  Hume,  and  Mr.  Ramsay,  who 
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have  been  examined  upon  the  question  at  present  dalrymph  ». 
betwe  the  Court,  are   all  clear  and    decided  in  ___— 
their   opinions,  that  a   declaration  per  verba  de  le^hJii/y  isn. 
prtesenti  without  a  copula  does,  by  the  law  of  Scot- 
landf  constitute  a  valid  marriage.     I  will  not  enter 
into   an  examination   of  their  authorities  where 
they  agree  —  Oportet  discentem  credere^  though, 
where  authorities  differ,  it  is  a  rule  which  cannot 
be  universally  applied.     Still  less  shall  I  presume 
to  discuss  their  reasonings,  except  in  a  few  in- 
stances, where,  however  desirous  to  follow,  I  find 
a  real  inability  to  accompany  them  to  their  con- 
clusions.    To  the  authorities  above  stated,  I  must 
add  the  opinions  of  the  learned  persons  examined 
upon  the  case  of  Beamish  2Lnd  Beamish;  a  case 
which    came  before  this   Court  upon  a  similar 
question  of  a  Scotch  marriage  of  an  Englishman 
with  a  Scotch  woman  in  the  year  I788,  and  in 
which  the  Court  of  Arches  to  which  it  was  ap- 
pealed, upon  the  informations  of  law  obtained  from 
the  learned  advocates  of  Scotland^  pronounced  for 
the  validity  of  the    marriage.     Mr.  John  Millar^ 
Professor  of  law  at  Glasgorv^  there  said,  ^*  that,  by 
"  the  law    of  Scotland,   the  ceremony  of  being 
"  married  by  a  clergyman  was  not  necessary  to 
"  constitute  a  valid  marriage.    The  deliberate 
"  consent  of  parties,  entering  into  an  agreement 
<<  to  take  one  another  for  husband  and  wife,  was 
*^  sufficient  to  constitute  a  legal  marriage,  as  valid 
**  in  every  respect  as  that  which  is  celebrated  in 
"  the  presence  of  a  clergyman. — Consent  must 
**  be  expressed  or  understood   to  be  given  per 
"  verba  de  prcesenti;  for  consent  de  Juturo,  that 
**  is,  a  promise  of  marriage,  does  not  constitute 
**  actual  marriage.    By  the  Scotch  law,  the  delibe* 
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DALRTMPLKt;.  «  rg^fg  consciit  of  03x1x6 s  constitutes  marriage/'— 

DALRtM^LB.  ^  J  O 

.-^__ Mr.  John  Orr^  in  his  deposition,  said  "  By  the  laws 

16th  jtt(y  1811.  <c  of  Scotland f  a  solemn  acknowledgment  of  a  mar- 

"  riage   having  happened   between   the  parties^ 
•*  whether  verbally,  or  in  writing,  is  sufficient  to 
**  constitute  a  marriage,   whether    expressed  in 
•*  verbis  de  prcesenti^  or  in  an  acknowledgment  that 
«*  the  marriage  took  place  at  a  former  period.     A 
«*  promise  followed  by  a  copula  would  constitute  a 
*'  valid  marriage ;    and  a  written  instrument  con- 
taining not  a  consent  de  prcesenti^  but  only 
stating  that  the  parties  were  married  at  a  certain 
<<  time,  or  even  a  solemn  verbal  acknowledgment 
<<  to  this  effect,  although  no  actual  marriage  had. 
taken  place,  is  sufficient  to  constitute  a  marriage 
by  the    law    oi  Scotland** — Mr. Hume    said. 
Marriage  is  constituted  by  consent  of  parties 
•*  to  take  or  stand  to  each  other  in  the  relation  of 
"  husband  and  wife. — The    mode   or  form   of 
**  consent  is   not  material,  but   it  must    be  de 
"  prassenti**      Mr.  JErsfcine    and    Mr.  Robertson 
agreed  in  saying,  **  that  a  deliberate  acknowledge 
**  ment  of  the  parties  that  they  were  married^ 
"  though  not  containing  a  contract  per  verba  de 
pnesentif  is  sufficient  evidence  of  a  marriage, 
without  the   necessity  of  proving   the   actual 
<*  celebration.*'    Mr.  Clerks  Mr.  Gillies^  and  Mr. 
Cathcarty  who  are  examined  in  the  present  case  on 
the  part  of  Mv.Dalrympley  are  equally  clear  in 
their  opinions  on  the  other  side  of  the  question* 
Mr.  Cay  inclines    to   think   a  copula   necessary, 
"  although   well   aware  that  a  different   opinion 
"  prevails  among  lawyers  on  this  point*' 

Sir  Ilay  Campbell's  opinion  upon  this  important 
point,  which  the  Court  was  particularly  eager  to 

learn, 
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Imrn,  is,  through  some  inaccuracy  of  the  examiner,  DALRTMPLttf. 
transmitted  in  such  a  manner  as  to  leave  it  rather  ^^^^ 
a  matter  of  question,  which  of  the  two  opinions  he  leth  Ju/y  isu. 
favours ;  for  in  the  former  part  of  the  deposition 
he  is  made  to  say,  that  "  by  the  general  principles 
"  of  the  law  of  Scotland^  marriage  is  perj^cted  by 
*  the  mutual  consent  of  parties  accepting  each 
"  other  as  husband  and  wife/*  In  words  so 
express  and  unqualified,  pointing  to  nothing 
beyond  the  mutual  acceptance  of  the  parties,  as 
perftcting  a  marriage  without  reference  to  any 
future  act  as  necessary  to-  be  done,  I  thought  I  had 
received  a  judgment  of  high  authority  in  favour  of 
the  ancient  rule,  that  consent  without  a  concubitus 
ooDStitutes  a  marriage :  but  in  a  latter  part  of  the 
deposition,  he  lays  it  down,  that  this  acknowledge 
ment per  verba  deproesenti  must  be  attended  with 
personal  intercourse,  prior  or  subsequent ;  if  so,  it 
throws  a  doubt  upon  the  precise  meaning  of  the 
former  position,  which  had  declared  a  marriage 
perfected  by  mere  mutual  acceptance.  "  Without 
**  such  intercourse,*'  Sir  Ilay  Campbell  says,  "  they 
<*  would  resolve  into  mere  stipulatio  sponsalitiai 
"  where  the  words  are  de  prcesenti^  but  the  effect 
"  future." — And  here  I  have  to  lament  the  diffi^ 
culty  I  find  in  following  so  highly  respectable  a 
guide  to  the  conclusion,  on  account  of  a  dis- 
tinctiou  that  stcongly  impresses  itself  upon  my 
apprehension.  In  the  stipulatio  sponsoUtia  the 
wwds  dfi  priBsenti  are  qualified  by  the  future  words 
that  follow,  and  which  imply  something  more  is  to* 
he  done — a  public  marriage  to  take  place;  but 
in  the  case  supposed  of  a  clear  present  declaration, 
no  such  qualifying  expressions  occur  —  nothing 
pointing  to  future  acts   as   the  fulfiknent  of  ^ 

G  S  present 
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dalrticplc  t.  present  engagement.    I  find  the  greater  d^culty 

ll  in  ascertaining  the  decided  judgment  of  this  very 

i6ch  July  1811.  epiinent  person,  from  considering  an  opinion  of 

his  given  into  the  English  Court  of  Chancery  *, 
upon  a  requisition  from  that  Court,  and  on  which 
that  Court  acted  in  the  case  of  the  Scotch  marriage. 
In  that  case,  the  case  of  the  marriage  of  Thomas 
Thomasson^  and  Catharine  Griersony  the  opinion 
dated  August  18th  1781,  and  remaining  on  record 
in  Chancery,  states  a  present  contract  to  be  suffi- 
cient to  validate  a  marriage^  without  any  mention 
of  a  copula f  antecedent,  or  subsequent ;  the  known 
accuracy  of  his  judgment  would  never  have 
allowed  him  to  omit  this,  if  it  had  been  con- 
sidered  by  him  at  that  time  a  necessary  ingredient 
in  the  validity* — I  might,  perhaps,  without  much 
impropriety,  be  permitted  to  add  another  legal 
opinion  of  equal  authority — the  opinion  of  a 
person,  whose  death  is  justly  lamented  as  one  Of 
the  greatest  misfortunes  that  have  recently  visited 
that  country. — I  need  not  mention  the  name  of  the 
Lord  President  Blair^  upon  whose  deliberate  advice 
and  judgment  this  present  suit  has  been  asserted 
in  argument,  and  without  contradiction,  to  have 
been  brought  into  this  Court. 

Upon  this  state  of  opinions,  what  is  the  duty  of 
the  Court?  How  am  I  to  decide  between  con- 
flicting authorities?  For  to  decide  I  am  bound. — 
Far  removed  from  me  be  the  presumption  of 
weighing  their  comparative  credit;  it  is  not  for 
me  to  construct  a  $cale  of  pertonal  weight 
amongst  living  authorities,  with  most  of  whom  I 
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am  acquainted  no  otherwise  than  by  the  defirree  dalrtmph  9. 
of  eminence  which  situation^  and  office,  and  public  ^__— 
practice,  and  reputation,  may  have  conferred  i«thj»^i8ii. 
upon  them. — In  such  a  case  I  am  under  the 
necessity  of  quitting  the  proper  legal  rule  of 
estimating  pondere,  non  numero  ;  I  am  compelled 
to  attend  a  little  to  the  numerical  majority  (though 
I  admit  this  to  be  a  sort  of  rusticum  judicium)^  and 
finding  that  much  the  greater  number  of  learned 
persons  recognize  a  rule  consonant  to  that  which, 
in  ancient  times,  governed  the  subject  universally, 
I  think  I  am  not  qualified  to  say,  that  as  far  as  the 
weight  of  opinion  goes,  it  is  proved  that  the  law 
oi  Scotland  has  innovated  upon  the  ancient  general 
rule  of  the  marriage  law  of  Europe.  It  appears  to 
me,  that  the  common  mode  of  expression  used  in 
Sootlandy  which  is  constantly  recurring,  is  no  insig* 
nificant  proof  of  the  contrary  doctrine.  It  is 
always  expressed — Promise  cum  copuld^  the  copula 
is  in  the  ordinary  phrase,  a  constant  adjunct  to  the 
promise, — never  to  the  contract de  prwsentif  strongly 
marking  the  known  distinction  between  the  two 
cases,  that  the  latter  by  itself  worked  its  own 
effect,  and  that  the  other  would  be  of  no  avails 
unless  accompanied  with  its  constant  and  express 
associate. 

I  come  now  to  the  text  authorities  of  the  Scotch 
writers : — the  ftrst  to  whom  I  shall  refer  is  ♦  Craig^ 
It  does  not  appear  to  me,  that  he  is  of  great  autho- 
rity either  one  way  or  the  other :  he  admits  gene- 
rally that  the  question  of  marriage  is  not  hiijus  in^ 
stituti  propria^  sedjudicis  ecclesiasticiy  and  the  case 


*  Cragu  jus  feudale,  lib.  2.  dieg.  18.  §  17  &  19. 
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pAUTMrLB  V.  of  YQUnger^  which  he  cites  from  the  Court  of  ikm 
_____  Commissanes,  is  a  case  not  of  a  declaration  ae  prar* 
i6ih/iti^i8ii.  senlif  but  of  a  promise  cttm  coptild;  unless,  there-* 

fore,  it  is  previously  established,  that  a  promise 
cum  copuld  converts  itself  in  all  respects,  and  in  all 
its  bearings,  into  a  contract  de  prcesenti  without  a 
copula,  (which  certainly  it  does  in  the  Canon.  Law, 
and  is  so  recognized  in  the  majority  of  the  opinions 
upon  the  law  of  Scotland),  it  is  no  direct  autho- 
rity ;  and  the  conclusion  is  still  moire  weakened, 
by  observing,  that,  in  that  case,  a  judicial  sentence 
of  the  Commissaries  had  been  actually  obtained^ 
an4  that  the  point  determined  by  the  common  law 
was  a  mere  question  of  succession  upon  legitima- 
tion, which  may  depend  upon  mi^ny  considerations 
extrinsic  to  the  original  validity  of  the  mandage. 

A  more  pertinent  authority,  and  of  higher  con^ 
s^deration,  is  Lord  Stair,  an  ancestor,  I  presume,  of 
one  of  the  present  parties  — -  a  person  whose  learned 
labours  have  at  all  times  engaged  the  reverence  of 
/StofcA  jurisprudence.  He  treats  of  this  very  ques^ 
tion,  stating  it  as  a  question,,  and  determines  it 
thus ;  •  **  It  is  not  every  consent  to  the  married 
*^  state  that  makes  matrimony,  but  consent  deprm^ 
**  senti,  not  a  promise  dfifuturo  matrimonio.*^  The 
marriage  consists  not  in  '^  the  promise  but  in  the 
present  consent,  whereby  they  accept  each  other 
a^  husbapd  and  wife,  whether  by  words  expressly^ 
or  tacitly  by  marital  cohabitation,  or  acknowr 
ledgment,,  or  by  natural  commixtion  where  there 
"  hath  been  a  promise  preceding,  for  therein  i 
presumed  a  conjugal  consent  de  prcesenti,  hv 
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« the  consent  must  specially  relate  to  that  conjunc-  Dalrtmfle^' 
"  tion  of  bodies  as  being  then  in  the  'consenter*s     ^'•*^"^'-*- 
"  capacity,  otherwise  it  is  void.**     I  shall  decline  lexhJuU/  isn. 
entering  into    the    distinctions    and   refinements 
which   have  attempted  to  convert  the  obviously 
plain  meaning  of  this  passage  into  one  of  a  very 
difierent  import.   It  does  appear  to  me  to  establish 
the  opinion  of  this  very  learned  person  to  be,  that 
without  a  commixtion  of  bpdies  immediately  foU 
lowing,  (though  in  all  cases  to  be  looked  to  as  pos- 
sible,  and  at  some  time  or  other  to  take  place,)  a 
present  valid  marriage  is  constituted  by  a  contract 
deprcesenti. 

Sir  George  Mackinsie  *,  Lord  Advocate  under 
King  Charles  and  James  the  Second,  whose  autho* 
rity  carries  with  it  a  fair  proportion  of  weight, 
says  '*  Consent  de  proesenti  is  that  in  which  mar- 
"  riage  doth  consist.  Consent  defuturo  is  a  pro^ 
'^  mise ;  this  is  not  marriage,  for  either  party  may 
"  Resile  rebus  mtegris;^*  manifestly  intimating  that 
this  could  not  be  done  under  the  consent  de  prce^ 
senH. 

Another  authority  of  more  modem  date,  but 
entitled  to  the  greatest  respect,  is  Mr.  Erskine,  a 
writer  of  institutional  law ;  by  him  it  is  expressly 
laid  down  t  that  **  marriage  consists  in  the  present 
"  consent,  whether  that  be  by  words  expressly,  or 
'' tacitly,  by  marital  cohabitation,  or  by  acknow* 
"  ledgment.  Marriage  may  without  doubt  be  per* 
^^fected  by  the  consent  of  parties  declared  by 
"  writing,  provided  the  writing  be  so  conceived  as 
."  to  import  a  present  consent."  Nothing  upon 
the  direct  meaning  of  these  words  can  be  more 

*  MackinsU.  Institut.  book  1.  tit.  6.  §  3. 
tB.  1.  tit.6.  §5. 

clear, 
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dalktmple  v.  clear,  than  that  he  held  bodily  conjunction  not 
_____  necessary  m  a  present  contract  The  very  note 
16th  jM^f  1811.  of  the  anonymous  editor,  to  whom,  as  an  anony- 
mous editor,  no  authority  can  be  allowed,  what- 
ever may  be  the  weight  that  really  belongs  to 
it,  admits  this  ;  for  he  says,  ^*  From  tiie  later  deci- 
♦*  sions  of  the  Court,  there  is  reason  to  doubt,  if  it 
**  can  now  be  held  as  law,  that  the  private  declanu 
"  lions  of  parties,  even  in  writing,  are  per  se  equi- 
"  valent  to  actual  celebration  of  marriage  ;*'  ad- 
mitting, by  that  mode  of  expression,  that  such 
was  the  doctrine  of  the  text  and  of  the  times 
when  it  was  composed.  Mr.  Clerk  says,  "  he  con-t 
"  siders  the  doctrine  to  be  incorrect^**  thereby  like- 
wise admitting  it  to  be  the  doctrine  contained  in 
these  words. 

I  am  not  enabled  to  say  how  far  Mr.  Hutcheson^s 
book  can  be  considered  as  a  work  of  authority.  It, 
liowever,  carries  with  it  most  respectable  creden- 
tials, if  it  be  true,  what  has  been  asserted  in  the 
argument,  that  it  has  been  sanctioned  by  the  ap- 
probation of  several  of  the  Judges  of  Scotland^  and 
particularly  of  Sir  Ilay  Campbell^  who  refers  to  it  in 
his  deposition  as  a  book  of  credit,  and  under  whose 
patronage  it  is  published,  and  to  whose  perusal  i  t 
is  said  to  have  been  submitted  previously  to  its  pub- 
lication. His  statement  of  the  law  of  Scotland  is 
full  and  explicit  in  favour  of  the  doctrine,  that 
private  mutual  declarations  require  no  bodily  con- 
summation to  constitute  a  marriage.  He  says  that 
the  ancient  principle  to  this  efiect  has  been  happily 
retained  in  the  law  of  Scotland^  speaking  with 
similar  feelings  of  attachment  to  it,  which  are  ob-^ 
servable  in  our  Swinbum^  when  he  talks  of  the  Re^ 
pealing  Statute  of  Edward  VI.  as  being  worthihj^ 

an4 
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find  Jor  good  reasons  enacted^  though  a  regard  to  Dai»tm?le  v. 
domestic  security  has  induced  us  to  extinguish  it  "**' 

entirely  in  this  part  of  the  island  by  the  legislative  i«A/tiry  isu. 
provisions  of  later  times.  Mr.  Hutcheson  mentions 
it  as  a  fact,  that  in  the  case  of  M^Adam  against 
Walker f  none  qfthejudges^  who  dissented  from  the 
judgment  J  disputed  that  doctrine  of  the  law.  His 
testimony  to  such  a  fact  is  equivalent  to  that  of 
any  person  of  unimpeached  credit  —  even  to  that 
of  Lord  Stair  or  Mr.  Erskine;  he  has  asserted  it 
ID  the  face  of  his  profession  and  the  public^  and  at 
the  hazard  of  being  contradicted,  if  he  has  stated 
it  untruly,  by  the  united  voice  of  the  whole  bench 
and  bar  of  his  country. 

In  support  of  the  opposite  opinion,  no  ancient 
writer  of  authority  has  been  cited.  The  only 
writer  named,  is  of  very  modem  date.  Lord  Kaimes, 
a  man  of  an  ingenious  and  inquisitive  turn  of  mind, 
and  of  elegant  attainments,  but  whose  disposition^ 
as  he  admits,  did  not  lead  him  to  err  on  the  side  of 
excessive  deference  to  authority  and  establishment. 
The  very  title  of  his  book  is  sufficient  to  excite  cau- 
tion ;  "  Elucidations  respecting  the  law  of  Scotland*^ 
may  seem  to  imply  rather  proposed  improvements 
than  expositions  of  the  existing  law.  He  says,  in 
his  preface,  that  "  he  brings  into  the  work  the 
^*  sceptical  spirit,  wishing  and  hoping  to  ex- 
"  cite  it  in  others,  and  confesses  that  he  had 
••  perhaps  indulged  it  too  much.*'  But  supposing 
that  it  is  liable  to  no  objection  of  this  kind,  the 
whole  of  his  chapter  on  these  subjects,  so  far  as 
this  question  is  concerned,  relates  entirely  to  the  ef- 
fect of  a  promise  dejuturo  cum  copuld^  which  has  no 
application  to  the  present  case,  unless  it  is  assumed, 
that  this  amounts  to  the  same  thing  identically  in 
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DALRTiiCFi.x  V.  law,  to  aU  intents  and  purposes,  as  a  contract  dc^ 
Dai.rtmpl».  pfQ^^cnlx.  I  must  add  that  his  extreme  inaccuracjy 
16*^^  i8u;  in  what  he  ventures  to  state  with  respect  both  to 

the  ancient  Canon  Law  and  to  the  modem  English 
Law,  tends  not  a  little  to  shake  the  credit  of  his 
representations  of  all  law  whatever.  In  tfaia 
chapter  •  he  asserts  that  by  the  present  law  ofEng^ 
landi  a  mutual  promise  of  marriage  de  Juturo  is  a 
good  foundation  to  compel  a  refractory  party  to 
complete  the  marriage,  by  process  in  the  Spiritual 
Court.  I  mean  no  disrepect  to  the  memory  of  that 
ingenious  person^  when  I  say,  that  it  is  an  extra- 
ordinary fact  that  it  should  have  been  a  secret  to 
any  man  of  legal  education  in  any  part  of  thi« 
island^  that  the  law  of  England  has  been  directly 
the  reverse  for  more  than  half  a  century. 

No  other  reference  to  any  known  writer  of  emi- 
nence is  produced ;  it  is  easy^  therefore,  to  strike 
the  balance  upon  this  class  of  authorities ;  they 
are  all  in  one  scale,  a  very  ponderous  mass  on  one 
aide,  and  totally  unresisted  on  the  other. 

I  come,  thirdly,  to  the  last  and  highest  class  of 
authorities,,  that  of  cases  decided  in  the  Scotch 
tribunals.  —  Many  of  these  have  been  alluded  to  in 
the  learned  expositions  which  have  been  quoted, 
but  such  of  them  (and  they  are  not  few  in  num^ 
ber)  as  apply  to  thje  cases  of  promises  de  Juturo 
cum  coptUd  I  dismiss  for  the  present,  observing 
only,  that  if  a  promise  of  this  kind  be  equivalent 
to  a  contract  deprcesenti  nudisjimlms^  the  result  of 
those  cases  appears  to  me  strongly  to  incline  to 
the  conclusion  deduced  from  the  two  former 
classes  of  authority. 


'  t  -.- » 
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With  reeard  to  decided  cases,  I  must  observe  dalrtm^li  ». 
generally,  that  very  few  are  to  be  found,  in  any  ad-  ^''*^''^"' 
ministration  of  law  in  any  country,  upon  acknow-^  leth^/M^isii. 
ledged  and  settled  rules.  Such  rules  are  not  coH'^ 
troverted  by  litigation,  they  are  therefore  not 
evidenced  by  direct  decision :  they  are  found  in 
the  maxims  and  rules  of  books  of  text-law.  It 
would  be  difficult,  for  instance,  to  find  an  English 
case  in  which  it  was  directly  decided,  that  the 
heir  takes  the  real,  and  the  executor  the  personal 
estate  ;  yet  though  nothing  can  be  more  certain,  ifi 
is  only  incidentally,  and  obiter^  that  such  a  matter 
can  force  itself  upon  any  recorded  observation  of  a 
Court  i  equally  difficult  would  it  be  to  find  alitigated 
case  in  the  Canon *Law,  establishing  the  doctrine^ 
that  a  contract  per  verba  de  prcesenti  is  a  present 
marriage,  though  none  is  more  deeply  radicated  in 
that  law. 

The  case  of  Cochrane  versus  Edmonston^  before 
the  Court  of  Session  in  the  year  1804,  was  a  case 
of  contract  deprcesenti^  and  of  this  I  shall  take  the 
account  given  by  Mr.  Clerk.  The  Court  there  held, 
"  that  a  written  acknowledgment  de  prcesenti  was 
^  sufficient  to  constitute  a  marriage.  The  interlo- 
"  cutor  of  the  Lord  Ordinary,  which  the  Court  ad« 
"  hered  to,  rests  upon  the  consent  of  parties  to 
"  constitute  a  marriage  de  prcesenti  without  refer- 
'*  ring  to  the  copula.**  Mr.  Clerk  says,  **  he  can- 
"  not  suppose  the  Court  overlooked  the  very  ma- 
**  terial  circumstance  of  the  copula^**  which  did 
exist  in  that  case,  and  which  he  says  ^'  would  have 
"  been  sufficient  with  a  bare  promise  to  bind  the 
"  man  to  marriage." — 1  find  great  difficulty  in  ac- 
ceding to  this  observation,  particularly  when  it  is 
stated  that  the  Court  adhered  to  the  interlocutor, 

which 
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DA&RTMrLc  V.  which  expressed  the  directly  contrary  doctrine, 
^  ,'  and  even  if  it  had  not  so  done,  it  appears  to  me  to 

16th /iii^  1811.  be  an  inaccuracy  too  striking  to  attribute  to  that 

Courts  that  they  should  have  declared  consent  de 
prcesenti  sufficient,  >vithout  express  mention  of  the' 
coptUOf  if  they  had  thought  it  a  necessary  ingre- 
dient in  the  validity  of  the  marriage.  What 
Mr. Clerk  says  of  his  disposition  to  advise  an  ap- 
peal, in  particular  cases,  is  not  necessary  to  be  no- 
ticed in  the  present  consideration,  which  regards 
only  actual  decisions,  and  not  private  opinions, 
however  respectable.  He  admits  expressly,  that 
on  the  evidence  of  the  report,  he  thinks  it  at  least 
highly  probable,  that  some  such  doctrine,  as  that 
held  by  Mr.  Erskine^  was  laid  down  in  that  case  by 
the  Judges. 

The  next  case  which  I  shall  mention  is  that  of 
Taylor  and  Kello,  which  occurred  in  I786.  Thig 
was  an  action  of  declarator  of  marriage  instituted 
by  Patrick  Taylor  against  Agnes  KeUo^  and  was 
'  grounded  on  a  written  acknowledgment  in  the  fol- 
lowing words :  "  1  hereby  declare  you,  Patrick 
**  Taylor^  in  Birkenshaw^  my  just  and  lawful  hus- 
^*  bands  and  remain  your  affectionate  wife,  Agnes 
"  Kello.''  KeUo  delivered  this  written  declaration 
to  Taylor^  and  received  from  him  another  mutatis 
mutandis  in  the  same  terms,  which  she  afterwards 
destroyed.  There  was  no  sufficient  evidence  to 
support  the  concubitus^  but  the  Report  states,  that 
tjie  Court,  in  its  decision,  held  this  to  be  out  qf  the 
question.  The  Commissaries  **  found  the  mutual 
<<  obligations  relevant  to  infer  marriage  between 
*^  the  parties,  and  found  them  married  persons 
"  accordingly."  This  sentence  was  affirmed  by 
the  Court  of  Session,    though  that  Court  was 

4  m^ch 
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much  divided  upon  the  occasion,  some  of  the  dalrtmpl«  w. 

Judges  considering  the  declaration  as  merely  in-  [ 

tended  to  signify  a  willingness  to  enter  into  a  leth  J«jyi8ii. 
regular  marriage ;  but  a  majority  of  the  Court 
thought,  in  conformity  to  the  judgment  of  the 
Commissaries,  that  the  marriage  was  sufficiently 
established.     This  sentence  was  reversed  by  the 
House  of  Lords,  but  upon  the  express  grounds 
that  neither  of  the  parties  understood  the  papers 
respectively  signed  by  them   to   contain  a  final 
agreement  to  consider  themselves  as  married  per- 
sons;    on  the  contrary  it  was  agreed  that  the 
writing  was  to  be  delivered  up  whenever  it  was 
demanded :  The  whole  subsequent  conduct  of  the 
parties  proving  this  sort  of  agreement. 
.    It  appears  then  that  this  was  not  considered  by 
the  House  of  Lords  an  irrevocable  contract,  such  as 
diat  of  marriage  is  in  its  own  nature,  from  which  the 
parties  cannot  resile  even  by  joint  consent,  much 
less  on  the  demand  of  one  party  only.    This  case^  I 
thinks  goes  strongly  to  affirm  the  doctrine^  that  an 
irrevocable  contract  de  preesenti  does  of  itself  consti- 
tute a  legally  valid  marriage.     Mr.  Cathcart  admits, 
in  his  deposition,  that  this  sentence  of  the  Commis- 
saries, confirmed  by  the  Court  of  Session,  would 
have  been  a  decision  in  favour  of  the  doctrine,  that 
a  eontract  de  prcesenti  constitutes  a  marriage,  if  it 
had  not  been  reversed  by  the  House  of  Lords.  But 
as  it  was  clearly  reversed  upon  other  grounds,  the 
authority  of  the  two  Courts  stands  entire  in  favour 
of  the  doctrine.     Mr.  Gillies  thinks  the  reversal 
hostile  to  the  doctrine,  but  he  has  not  favoured 
the  Court  with  the  grounds  on  which  he  entertains 
this  opinion.    Mr.  Clerk  contents  himself  with  say- 
ing, that  the  doctrine  is  not  recognized :   most 

assuredly 
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dawymi'lei;.  assuredly  it  is  not  disclaimed;  on  the  contranr^ 

DaLRTMPLE.  Z  i/»i  111 

■  the  presumption  is,  that  if  the  contract  had  been 

16th  July  1811.  considered  irrevocable^  the  House  of  Lords  wduld 

have  attributed  to  it  a  very  different  effect.    , 

In  the  case  of  Ifiglis  against  Robertson^  which 
was  decided  in  the  same  year,  the  Commissaries 
sustained  a  marriage  upon  a  contract  de  prcesentu 
and  this  sentence  was  affirmed  by  the  Court  of 
Session  upon  appeal,  and  afterwards  by  the  House 
of  Lords^  The  accounts  vary  with  respect  to  the 
proof  of  concubitus  in  this  case,  which  renders  it 
doubtful  whether  the  decision  was  grounded  on 
the  acknowledgment  only,  or  referred  likewise  to 
the  coptdd.  If  it  had  no  such  reference,  then  it  is 
a  case  directly  in  point :  but  if  it  had,  it  certainly 
cannot  be  insisted  upon  as  authority  upon  the 
present  question. 

The  case  of  Ritchie  and  Wallace^  which  was 
before  the  Court  of  Session  in  1792>  is  not  reported 
in  auy  of  the  books,  but  is  quoted  by  Mr^  Hamilton^ 
who  was  of  counsel  in  the  cause.  It  was  the  case 
of  a  written  declaration  of  an  existing  marriage^ 
but  accompanied  with  a  promise  that  it  should  be 
celebrated  in  the  church  at 'some  future  and  coju 
venient  time.  This  very  circumstance  of  a  provi- 
sion for  a  future  public  celebration  might  of  itself 
have  raised  the  question,  in  the  minds  of  some 
Judges,  whether  these  acknowledgments  could  be 
considered  as  relating  to  a  matrimonial  contract 
already  formed  and  perfected  in  the  contemplation 
of  the  parties  themselves ;  and  this  is  sufficient  to 
account  for  the  diversity  of  the  opinion  of  the 
Judges  upon  the  case,  without  resorting  to  any 
supposed  difference  of  opinion  on  the  general  prin« 
ciple  of  law  now  controverted.    The  woman  was 

pregnantj 
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pregnant  by  the  man  when  she    received    this  Dal»tmpli  w. 
written  declaration  from  him,  but,  as  I  understand   ^'"•''^'"'•'' , 
the  case,  nothing  rested  in  judgment  upon  this  leth  Ju/yisn. 
fact ;  for  Mr.  Hamilton  says,  the  woman  founded 
on  the  written  acknowledgment  as  a  declaration  de 
frcBsenti  constituting  a  marriage,  which  conclu- 
sion of  law  was  controverted  by  the  man ;  but  the 
Court,  by  a  majority  of  six  Judges  to  three,  found 
the  acknowledgment  libelled^  relevant  to  infer  the 
marriage. 

The  case  of  M^Adam  against  Walker  (13th  of 
Nofvember  I8O6),  which  underwent  very  full  dis- 
cussion, is  by  all  parties  admitted  to  be  a  direct  de- 
cision upon  the  point,  though  it  was  certainly 
attended  with  some  difference  of  opinion  amongst 
the  Judges  by  whom  it  was  decided.  In  that  case 
Elizabeth  Walker  had  cohabited  with  Mr.  M^Adam, 
and  borne  him  two  daughters.  In  the  presence  of 
several  of  his  servants,  whom  he  had  called  into  the 
room  for  the  purpose  of  witnessing  the  transaction, 
he  desired  Elizabeth  Walker  to  stand  up  and  give 
him  her  hand ;  and  she  having  done  so,  he  said, 
"  This  is  my  lawful  wife,  and  these  my  lawful 
"  children."  On  the  same  day,  without  having 
been  alone  with  Walker  during  the  interval,  he 
put  a  period  to  his  existence.  The  Court  held  the 
children  to  be  legitimate.  It  appears  clearly  that, 
in  this  case,  there  had  been  a  copula  antecedent, 
though  none  could  have  taken  place  subsequent  to 
the  declaration  :  It  could  not  therefore  have  been 
upon  the  ground  of  want  of  copula  that  Sir  Hay 
Campbell^ -who  holds  a  prior  copula  as  good  as  a 
subsequent  one,  joined  the  minority  in  resisting 
that  judgment  It  is  stated  by  Mr.  HutcJieson^  as 
a  matter  of  fact,  that  <<  none  of  the  Judges  dis- 

VOL.  !!•  H  "  puted 
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dalrtmpli  v.  "  puted  the  law,"  but  there  were  other  grounds  of 

ALRNMPLc.    ^jgggjj^.  arising  out  of  the  circumstances  of  the  case, 

1 6th  yu<y  1811.  unconnected    with   the    legal    question.     "  The 

**  Judges  entertained  doubts  of  the  sanity  of 
"  Mr.  M'^Adam  at  the  time  of  the  marriage ; 
*'  they  considered  also,  that  when  he  made  the 
**  declaration  he  had  formed  the  resolution  of 
"  suicide,  and  therefore  did  not  mean  to  live  with 
*'the  woman  as  his  wife."  It  is  said  that  thi» 
•jecision  of  the  Court  of  Session  is  appealed  from, 
and  therefore  cannot  be  held  conclusive  upon  the 
point.  At  any  rate  it  expresses  the  judgment  of  that 
Court  upon  the  principle,  and  the  appeal,  what- 
ever the  ground  of  it  may  be,  does  not  shake  the 
respect  which  I  owe  to  that  authority  whilst  it 
exists  unshaken. 

I  might  here  call  in  aid  the  numerous  cases 
where  promise  cum  copuld  has  been  admitted  to 
constitute  a  marriage,  if  the  rule  of  the  Canon 
Law,  transfused  into  the  law  of  Scotland^  be  sound, 
that  copula  converts  a  promise  de  futuro  into  a. 
contract  de  prwsenti.  If  it  does  not,  if  copula  is 
required  in  a  contract  de  prcesenti,  what  intelligible 
difference  is  there  between  the  two — between  a 
promise  de  futuro  and  a  contract  de  prcesenti  ? --^ 
None  whatever.  They  stand  exactly  upon  the 
same  footing. — A  proposition,  I  will  venture  to 
say,  never  heard  of  in  the  world,  except  where 
positive  regulation  has  so  placed  them,  till  these, 
recent  controversies  respecting  the  state  of  the 
marriage  law  of  Scotland. 

I  might  also  advert  to  the  marriages  at  Gretna 
Green,  where  the  blacksmith  supplies  the  place  of 
the  priest  or  the  magistrate.  The  validity  of  these 
marriages  has  been  affirmed  in  England  upon  th^ 

certificates 
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certificates  of  Scotch  law,  without  reference  to  any  dal»tmfli  w. 
act  of  consummation,  for  such  I  think  was  clearly  p^'-'^'"''''' 
tlie  exposition  of  the  law  as  contained  in  the  opi-  leth/n/yun. 
nion  of  Sir  Hat/  Campbell,  upon  which  the  Engtish 
Courtof  Chancery  founded  its  decision  in  the  case 
of  Grierson  and  Grierson. 

What  are  the  cases  which  have  been  produced 
in  contradiction  to  this  doctrine  ?  —  As  far  as  I  can  --"  * 
judge,  none, — except  cases  similar  to  those  which 
have  been  already  stated,  where  the  superior 
Court  has  overruled  the  decisions  of  the  Court  be- 
low, and  pronounced  against  the  marriage,  upon 
grounds  which  leave  the  principle  perfectly  un- 
touched.—The  case  of  M^Lauchlan  contra  Dob^ 
souj  in  December  1796,  was  a  case  of  contract  per 
verba  de  pra^senti  where  there  was  no  copula,  in 
which  the  Commissaries  declared  for  the  validity  of 
the  marriage,  and  the  interlocutor  was  altered  by 
the  Court  of  Session.  But  upon  what  grounds 
was  that  sentence  reversed  ?  Mr.  Hutcheson  states, 
that  "  the  Court  did  not  think  there  was  sufficient 
"  evidence  of  a  real  de  proesenti  matrimonial  con- 
"  sent.*'  Mr.  Himte  says,  "  the  conduct  of  the 
"  parties  had  been  variable  and  contradictory  j*' 
Md  Sir  Ilay  Campbell  says,  "  there  were  circum- 
"  stances  tending  to  shew  that  the  parties  did  not 
"  truly  mean  to  live  togetlier."  The  dicta  of  Lord 
Justice  Clerk  M'^Queen  have  been  quoted  and 
much  relied  upon  ;  but  I  must  observe,  that  they 
come  before  the  Court  in  a  way  that  does  not  en- 
title them  to  much  judicial  weight :  they  are  stated 
by  Mr.  Clerk  to  be  found  in  notes  of  the  hand- 
writing of  Mr.  ifewry  JEr^Aiwe,  who  is  not  himself  * 
examined  for  the  purpose  of  authenticating  them, 
although  interrogatories  are  addressed  to  other 

H  2  persons. 
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Dal&tmple  v.  persons  with  respect  to  other  legal  authorities,  for 
ALBTMPLB.  ^|^j^j^  ^j^^y  ^j.^  much  less  answerable.    They  are 

16th  jk^  1811.  taken  very  briefly,  without  any  context,  nor  is  it 

stated  in  w^at  manner,  whether  in  the  form  of 
discussion  or  decision,  they  fell  from  that  learned 
Judge.  He  is,  however,  made  to  say,  '*  The  case  of 
•*  M^Lauchlan  against  Dobson  is  new,  but  the  law 
f <  is  old  and  settled.  Two  facts  admitted  hinc  inde^ 
<<  no  celebration,  no  concubituSj  nor  promise  of 
"  marriage  followed  by  copula ;  contract  as  to 
**  land  not  binding  till  regularly  executed,  unless 
M  where  res  non  sunt  tntegnc.*'  This  proposition 
that,  ^^  contract  as  to  land  not  binding  till  regu* 
^  larly  executed,"  proves  little,  because  it  may 
refer  to  rules  that  are  confined  to  agreements  re- 
specting that  species  of  property,  and  even  with 
regard  to  that  species  of  property  the  contract  may 
be  sufficiently  executed  by  the  signing  of  articles 
or  deeds,  though  there  is  no  entry  upon  the  land. 
V  A  promise  without  copula  locus pcenitentice —  even 
f*  verbal  consent  de  prcesenti  admits  posnitentia^^* 
— that  is  the  matter  to  be  proved.  "  Form  of  con- 
^^  tracts  contains  express  obligation  to  celebrate ; 
*<  till  that  done  either  party  may  resile.'' — The 
reason  is  that  these  same  forms  contain  words 
which  qualify  the  present  engagement  by  giving 
them  a  mere  promissory  effect.  "  Private  consent 
'<  is  not  the  consensus  the  law  looks  to.  It  must 
"  be  before  a  priest  or  something  equivalent ;  they 
<<  must  take  the  oath  of  God  to  each  other ;"  this 
may  be  done  in  private  to  each  other,  as  it  actually 
was  done  in  the  case  of  Lord  Fitzmaurke :  ^^  a  pre- 
sent consent  not  followed  by  any  thing  may  be 
mutually  given  up,  but  if  so,  it  cannot  be  a  mar- 
^<  riage/'  To  be  sure  if  the  propositions  contained 

9  in 
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m  these  dicta  are  correct,  if  it  be  true  that  a  con-  dalrtmpli  v. 
tract  de  prcesenti  may  be  mutually  given  up,  then      ''^^^ 
certainly  it  cannot  constitute  a  marriage ;  but  that  i««^  /«4f  isn 
is  the  very  question  which  is  now  to  be  determined 
upon  the  comparative  weight  of  authorities ;  I 
admit  the  authority  of  Lord  Brcutfield^  deliberately 
and  directly  applied  to  any  proposition  to  which 
his  mind  was  addressed,  to  be   entitled  to  the 
highest  respect ;  but  I  have  already  adverted  to 
the  loose  manner  in  which  these  dicta  are  attri- 
butable  to  him,  and  it  is  certainly  a  pretty  strong 
circumstance  against  giving  full   effect  to  these 
dicta  so  introduced^  without  context  and  without 
authentication,  that  Lord  Braxfield^  as  Lord  Ordi- 
nary, refused  the  Bill  of  Advocation  in  the  case  of 
Taylor  and  Kello  complaining  of  the  sentence  of 
the  Consistorial  Court,  which  found  "  mutual  obli- 
**  gations  relevant  to  infer  a  marriage." 

The  other  case  that  has  been  mentioned,  is  that 
of  M^/n7ie^  against  Afore,  which  came  before  the 
House  of  Lords  upon  appeal  in  the  year  1782. 
The  facts  therein  were,  that  the  man,  at  the 
woman's  desire,  had  signed  the  acknowledgment 
not  for  the  purpose  of  making  a  marriage,  but 
merely  as  a  colour  to  serve  another  and  different 
purpose  mutually  concerted  between  them,  namely, 
that  of  preventing  the  disgrace  arising  from  the 
pregnancy  of  the  woman.  The  Commissaries  and 
the  Court  of  Session  had  found  the  facts  relevant 
to  infer  a  marriage^  but  the  House  of  Lords,  con- 
sidering the  transaction  as  a  mere  blind  upon  the 
worlds  and  that  no  alteration  of  the  status  persO'^ 
narum  was  ever  intended  by  the  parties  themselves, 
reversed  the  sentence,  and  pronounced  against  the 
marriage. 

H  3  I  am 
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Dalstmple  v.      I  am  not  aware  of  any  other  decided   cases 

1  which  have  been  produced  against  the  proposition, 

16th /u^  1811.  tijat  a  contract  de  prcesenti  (be  it  in  the  way  of 

declaration  or  acknowledgment)  constitutes^  or,  if 
you  will,  evidences  a  marriage.  It  strikes  me,  upon 
viewing  these  cases,  that  such  of  them  as  are  de- 
cided in  the  affirmative,  have  been  adjudged 
directly  upon  this  principle^  and  that  where  they 
have  been  otherwise  determined,  it  turns  out  that 
they  have  rested  upon  specialties^  upon  circum- 
stances which  take  them  out  of  the  common  prin- 
ciple, and  produce  a  determination  that  they  do 
not  come  within  it.  If  they  do  not  go  directly  to 
the  extent  of  affirming  the  principle,  they  at  least 
imply  a  recognition  of  it,  a  sort  of  tacit  assent  and 
submission  to  its  authority,  an  acknowledgment  of 
its  being  so  deeply  intrenched  in  tlie  law,  as  not 
to  be  assailable  in  any  general  and  direct  mode  of 
attack.  The  exceptions  prove  the  rule  to  a  certain 
degree.  It  was  proved  in  all  those  cases  where 
there  was  a  judgment  apparently  contradictory, 
that  in  truth  they  were  not  real  matrimonial  con- 
tracts de  prcesenti.  The  effect  was  not  attributed 
to  them,  because  they  were  not  considered  as  such 
contracts.  I  cannot  but  think,  that  when  case 
upon  case  came  before  the  House  of  Lords,  in 
which  that  principle  was  constantly  brought  before 
their  eyes,  they  wpuld  have  reprobated  it  as  vicious 
if  they  had  deemed  it  so,  instead  of  resorting  to 
circumstances  to  prove  that  the  principle  could 
not  be  applied  to  them.  I  may,  without  impro- 
priety, add,  that  the  Lord  Chancellors  oi  England 
have  always,  as  I  am  credibly  informed,  in  stating 
their  understanding  of  Scotch  law  upon  such  sub- 
jects to  the  House   of  Lords,  particularly  Lord 

ThurloWf 
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Tkm'lcyWf  been  anxious  to  hold  out  that  law  to  be  dalrtmplb  t^ 
strictly  conformable  to  the   canonical  principles,    p^'-"^'*'''''* 
and  have  scrupulously  guarded  the  expressions  of  le*  "^"(y  >«'^» 
the  pablic  judgments  of  the  House,  against  the 
possible  imputation   of  admitting    any   contrary 
doctrine. 

Upon  tlie  whole  view  of  the  evidence  applying 
to  this  point,  looking  first  to  the  rule  of  the  general 
matrimonial    law  of  Europey  —  to  the   principle 
which  I  venture  to  assume,  that  such  continues 
to  be  the  rule  of  Scotch  matrimonial  law,  where 
it  is  not  shewn  that  that  law  has  actually  resiled 
from  it, — to  the  opinions  of  eminent  professors  of 
that  law,  —  to  the  authority  of  text  writers,  and  to 
the  still  higher  authority  of  decided  cases  (even 
without  calhng  in  aid  all  those  cases  wliich  apply 
a  similar  rule  to  a  promise  cum  copuld)  I  think 
that  being  cojnpelled  to  pronounce  a  judgment 
upon  this  point,  I  am  bound  to  say,  that  I  enter- 
tain as   confident  an  opinion   as  it  becomes  me 
to  do,  tliat  the  rule  of  the  law  of  Scotland  remains 
unshaken  j  that  the  contract  de  pfvvsenti  does  not 
require  consummation  in  order  to  become  **  very 
"  matrimony  ;**  that  it  does,  ipsofactOy  et  ipso  jure, 
constitute  the  relation,  of  man  and  wife.     There 
are  learned  and  ingenious  persons  in  that  country, 
who  appear  to  think  this  rule  too  lax,  and  to  wish 
to  bring  it  somewhat   nearer  to  the   rule  which 
England  has  adopted  ;  but  on  the  best  judgment . 
which  I  can  form  upon  the  subject,  it  is  an  attempt 
ag^nst  the  general  stream  of  the  law,  which  seems 
to  run  in  a  direction  totally  different,  and  is  not  to 
be  diverted  from  its  course  by  efforts  so  applied. 
If  it  be  fit  that  the  law  of  Scotland  should  receive 
an  alteration^  of  which  that  country  itself  is  the 

h4  best 
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Dalrtmple  v.  best  judge,  it  is  fit  that  it  should  receive  that 
Dalrymple.   alteration  in  a  different  mode  than  that  of  mere 
i6th  /M/y  1 8 1 1 .  interpretation. 

When  I  speak  of  a  contract,  I  mean,  of  course 
one  that  is  attended  with  such  qualifications  as  the 
law  of  Scotland  requires  for  such  a  contract,  and 
which  in  truth  appear  to  me  to  be  very  little  more 
than  what  all  law  require*  for  all  contracts  of  every 
description,  and  without  which  an  apparent  con- 
tract  upon  any  subject  is,  in  truth,  no  contract  at 
all ;  for  having  been  led,  by  the  manner  in  which 
these  qualifications  are  sometimes  described,  to 
suppose  at  first,  that  they  were  of  a  peculiar  and 
characteristic  nature,  I  really  cannot,  upon  con- 
sideration, discover  in  them  any  thing  more  than 
the  ordinary  qualifications  requisite  in  all  contracts. 
It  is  said  that  the  marriage  contract  must  not  be 
extorted  by  force  or  fraud.  Is  it  not  the  general 
law  of  contracts,  that  they  are  vitiated  by  proof  of 
either  ?  In  the  present  case,  menace  and  terror 
are  pleaded  in  Mr.  Dalrymple^s  allegation  as  to  the 
execution  of  the  first  contract  No.  2,  for  as  to  the 
promise  No.  1,  he  admits  that  it  was  given  merely 
at  the  entreaties  and  instigation  of  the  lady^  (an 
admission  not  very  consistent  with  the  suggestion 
of  the  terror  afterwards  applied),  but  he  asserts  that 
he  executed  this  contract,  "  being  absent  from  his 
**  regiment,  without  leave,  alone  with  her,  and 
"  unknown  to  her  father,  and  urged  by  her  threats 
"  of  calling  him  in." — What  was  to  be  the  effect 
of  calling  in  the  father,  which  produced  so  powerful 
an  impression  of  terror  in  his  mind,  he  does  not 
Explain ;  still  less  does  he  attempt  to  prove  the 
fict^  for  he  has  not  read  the  only  evidence  that 
could  apply  to  it,  the  sworn  answers  of  the  lady  to 

this 
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thii  statement  of  a  transaction  passing  secretly  dalrtikpi.i  v. 
between  themselves,  and  in  which  answers  it  is  ^^^*^''^''«' 
positively  denied.  This  averment  of  menace  and  lethju^isiu 
terror  is  perfectly  inconsistent  with  every  thing 
that  follows ;  with  the  reiterated  declaration  con- 
tained in  No.  10^  and  witli  the  letters  which  he 
continued  to  write  in  the  same  style  for  a  year 
afterwards.  Could  the  paper  No.  10.  have  been 
executed  by  a  man  smarting  under  the  atrocious 
injury  of  having  been  compelled  by  menaces  to 
execute  one  of  the  like  import?  Could  these 
letters,  breathing  sentiments  of  unalterable  fond- 
ness, have  been  addressed  to  the  person  by  whom 
he  had  been  so  treated?  Nothing  can  be  apparently 
more  unfounded  than  this  suggestion  of  menace 
and  terror.  It  is  said  that  it  must  be  a  deliberate 
contract.  It  is,  I  presume,  implied  in  all  contracts, 
that  the  parties  have  taken  that  time  for  con- 
sideration  which  they  thought  necessary,  be  that 
time  more  or  less,  for  no  where  is  there  assigned 
a  particular  tetnpus  deliberandi  for  the  marriage 
contract,  any  more  than  for  any  other  contract. 

It  is  said  that  it  must  be  seriotcs,  so  surely  must 
be  all  contracts ;  they  must  not  be  the  sports  of  an 
idle  hour,  mere  matters  of  pleasantry  and  badinage^ 
never  intended  by  the  parties  to  have  any  serious 
efiect  whatever ;  at  the  same  time  it  is  to  be 
presumed,  that  serious  expressions,  applied  to  con- 
tracts of  so  serious  a  nature  as  the  disposal  of  a 
man  or  woman  for  life,  have  a  serious  import.  It 
is  not  to  be  presumed  a  ^lori,  that  a  man  is  sporting 
with  such  dangerous  play-things  as  marriage  en* 
gagements.  Again  it  is  said  that  the  animus  con- 
trahentium  must  be  regarded :  Is  that  peculiar  to 
the  marriage  contract?  It  is  in  the  intention  of  the 

parties 
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Dalitmph  ».  p^^rties  that  the  substance  of  every  species  of  con- 

Dalrtmple.  tfact  subsists,  and  what  is  beyond  or  adverse  to 

i6^jmfy  1811.  their  intent  does  not  belong  to  the  contract.     But 

then  that  intention  is  to  be  collected  (primarily 
at  least)  from  the  words  in  which  it  is  expressed ; 
and  in  some  systems  of  law,  as  in  our  own,  it  is 
pretty  exclusively  so  to  be  collected.  You  are 
not  to  travel  out  of  the  intention  expressed  by  the 
words,  to  substitute  an  intention  totally  different, 
and  possibly  inconsistent  with  the  words.  By  the 
matrimonial  law  of  Scotland  2l  latitude  is  allowed^ 
which  to  us  (if  we  had  any  right  to  exercise  a 
judgment  on  the  institutions  of  other  countries 
with  which  they  are  well  satisfied)  might  appear 
somewhat  hazardous,  of  substituting  another  serious 
intention  than  that  which  the  words  express,  to  be 
proved  by  evidence  extrinsic,  and  totally,  as  we 
phrase  it,  dehors  the  instrument  This  latitude  is 
indulged  in  Scotland  to  a  very  great  degree  indeed^ 
according  to  Mr.  Erskine.  In  all  other  countries 
a  solemn  marriage  in  Jade  Ecclesice  Jacit  Jidem ; 
the  parties  are  concluded  to  mean  seriously,  and 
deliberately,  and  intentionally,  what  they  have 
avowed  in  the  presence  of  God  and  man,  under  all 
the  sanctions  of  reUgion  and  of  law, — Not  so  in 
ScotUmdj  where  all  this  may  pass,  as  Mr.  Erskine 
relates,  and  yet  the  parties  are  at  liberty  to  shew, 
that  by  virtue  of  a  private  understanding  between 
themsdves,  all  this  is  mere  imposition  and  mockery,, 
without  being  entitled  to  any  eflFect  whatever. 

But  be  the  law  so,  still  it  lies  upon  the  party,  who 
impeaches  the  intention  expressed  by  the  words, 
to  answer  two  demands  which  the  law,  I  conceive, 
must  be  presumed  to  make  upon  him ;  first,  lie 
must  assign  and  prove  some  other  intention  *,  and 
,.  secondly. 
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secondly,  he  must  also  prove  that  the  intention  so  dalrthple  r. 
alleged  by  him,  was  fully  understood  by  the  other  ^^'^''^*"'''' 
party  to  the  contract,  at  the  time  it  was  entered  i6thj«/yisu. 
into :  For  surely  it  cannot  be  represented  as  the 
law  of  any  civilized  country,  that  in  such  a  trans- 
action a  man  shall  use  serious  words,  expressive  of 
serious  intentions,  and  shall  yet  be  afterwards  at 
liberty  to  aver  a  private  intention,  reserved  in  his 
own  breast,  to  avoid  a  contract  which  was  differently 
understood  by  the  party  with  whom  he  contracted. 
I  presume,  therefore,  that  what  is  said  by  Mr.  Craigie 
can  have  no  such  meaning,  "  that  if  there  is  reason 
"  to  conclude,  from  the  expressions  used,  that  both 
"  or  either  of  the  parties  did  not  understand  that 
"  they  were  truly  man  and  wife,  it  would  enter 
"  into  the  question  whether  married  or  not,'* 
because  this  would  open  a  door  to  frauds,  which 
the  justice,  and  humanity,  and  poUcy  of  all  law 
must  be  anxious  to  keep  shut.  In  the  present 
case  no  other  animus  is  set  up  and  endeavoured 
to  be  substituted,  but  the  animus  of  avoiding 
danger,  on  which  I  have  already  observed.  The 
assignment  of  that  intent  does  almost  necessarily 
exclude  any  other,  and  indeed  no  other  is  assigned; 
and  as  to  any  plea  that  it  was  differently  understood 
by  Miss  Gordon^  the  other  party  in  this  cause,  no 
such  is  offered,  much  less  is  any  proof  to  that 
effect  produced,  unless  it  can  be  extracted  from 
the  letters. 

Do  they  quaUfy  the  express  contracts,  and  shew 
a  different  intention  or  understanding?  It  has 
been  argued  that  they  contain  some  expressions 
which  point  to  apprehensions,  entertained  by  Miss 
Gordon,  that  Mr.  Dalrymple  would  resile  from  the 
obligations  of  the  contract,  and  others  that  are 

uKtended 
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DALRTMPLft  9.  uitended  to  calm  those  apprehensions  by  promises 

^^';*^'''"'  of    eternal  fidelity,  both   which   it  is  said  are 

lAth/Mfy  1811.  inconsistent  with  the  supposition  that  they  had 

knowingly  constituted  themselves  husband  and 
wife,  and  created  obligations  de  prcesentu  from 
which  neither  of  them  could  resile. 

In  the  first  place,  is  there  this  real  inconsistence  ? 
Do  the  records  of  this  Court  furnish  no  such  instance 
as  that  of  the  desertion  of  a  wife  by  her  husband? 
And  is  such  an  occurrence  so  entirely  out  of  all 
reasonable  apprehension  in  a  case  like  the  present? 
Here  is  a  young  gentleman,  a  soldier,  likely  to  be 
removed  into  a  country  in  which  very  difierent 
ideas  of  marriage  prevail,  amongst  friends  who 
would  discountenance  this  connection,  and  amongst 
numerous  objects  which  might  divert  his  affections, 
and  induce  him  to  repent  of  the  step  he  had  taken 
in  a  season  of  very  early  youth,  and  in  a  fit  of 
transient  fondness:    That   a   wife    left    in  that 
country  exposed  to   the  chances  of  a  change  in 
his  affections,— to  the  effect  of  a  long  separation, 
— to  the  disapprobation  of  his  friends, — to  the 
impressions  likely  to  be  made  by  other  objects 
upon  a  young  and  unsettled  mind,  should  anti- 
cipate some  degree  of  danger  is  surely  not  un- 
natural;   equally  natural    is    it,  that    he   should 
endeavour    to    remove  them    by  these    renewed 
professions   of  constancy.     But    supposing   that 
Miss  Gordon   really  did   entertain    doubts    with 
respect  to  the  validity  of  her  marriage,  what  could . 
be  the  effect  of  such  doubts  ?  Surely  not  to  annul* 
the  marriage,  if  it  were  otherwise  unimpeached.  We 
are,  at  this  moment^  enquiring  with  all  the  assistance 
of  the  learned  professors  of  law  in  that  country, 
amongst  whom    there    is   great    discordance   of 
^  opinion^ 
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opinion,  what  is   the  efiect    of   such    contracts,  daletmvlk  v^ 
Thiat  private  persons,  compelled  to  the  necessity     ^^'^^''^'•»- 
of  a    secret    marriage,  might    entertain    doubts  leth/u^ign. 
whether  they  had  satisfied  the  demands  of  a  law 
which  has  been   rendered  so   doubtful,  will  not 
affect  the  real  sufficiency  of  the  measures  they  had 
taken.     lAr.Dalrymple  might    himself  entertain 
honest  doubts  upon  this  point ;  but  if  he  felt  no 
doubt  of  his  own  meanings  if  it  was  his  intention  to 
bind  himself  so  far  as  by  law  he    couldj  that  is 
enough  to  sustain  the  contract ;  for  it  is  not  his 
uninformed  opinion  of  law,  but  his  real  intention 
that  is  to  be  regarded,     A  pubUc  marriage  was 
impracticable ;  he  does  all  that  he  can  to  effect  a 
marriage,  which  was  clandestine^  not  only  at  the 
time,  but  which  was  intended  so  to  continue.  The 
language  is   clear  and  unambiguous  in  the  ex- 
pression of  intent.  No  other  intention  is  assigned: 
and  it  is  not  such  expressions  as  these,  arising  natu* 
rally  out  of  the  feelings  which  must  accompany 
such  a  transaction,  that  can  at  all  affect  its  validity. 
The  same  observations  apply  to    the   expres- 
aions   contained  in  the  later  letters  written  to 
Mr.  JE^awkins.    In  one  of  them  she  says,  *'  My 
^'  idea  is,  that  he  is  not  aware  how  binding  his 
^<  engagements   are   with   me,''  and  possibly  he 
might  not.    Still  if  he   meant    at  the  time  to 
contract  so  Jar  by  law  as  he   couldj  no    doubts 
which  accompanied  the  transaction,  and  still  less 
any  which  followed   it,  can    at  all  alter   its  real 
•  nature  and  effect.    Miss  Gordon  had  likewise  her 
later  hours  of  doubt,  and  even  of  despondency, 
"  you  will  never  see  me  Mrs.  Do^Twpfe,"  she 
says,  in   the  spring  of  ]807»  to  her  sister;    and 
vfhjfji  it  is  considered  what  difficulties  she  had  to 

encounter, 
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dalrtmple  v.  encounter,  at  what  an  immense  distance  she  then 
daletmplk.  gj^Q^  fj.Qjjj  ^jjg  legal  establishment  of  her  claims, 

i6ihJai^i8n.  having  Ipst  her  hold  upon  his  affections,  it  cannot 

be  matter  of  great  surprize,  if  in  the  view  of  a 
prospect  so  remote  and  cloudy,  some  expression  of 
dismay  and  even  of  despair,  should  occasionally 
betray  the  discomposure  of  her  mind*  As  to  what 
she  observes  upon  the  alternative  suggested  by 
some  friend,  of  a  large  sum  of  money  in  lieu  of  her 
rights  (a  proposition  which  she  indignantly  re- 
jects J|  it  seems  to  point  rather  to  a  corrupt  pur- 
chase of  her  silence,  than  to  any  idea  existing  in 
her  mind  of  a  claim  of  damages,  by  way  cf  a 
l^gal  solamerif  for  the  breach  of  a  mere  promissory- 
contract. 

The  declarations,  therefore,  not  being  impeached 
by  any  of  those  disqualifications  by  which,  in  the 
law  of  Scotland^  a  contradictor  is  permitted  to 
redargue  and  overcome  the  presumption  arising- 
from  the  production  of  such  instruments,  they 
become,  in  this  stage  of  the  matter,  prcesumptiones 
juris  et  dejure  that  found  an  instant  conclusion  of 
marriage,  if  I  am  right  in  the  position  that  carnal 
copulation  is  not  absolutely  required  to  its  com- 
pletion. Tlie  fact  that  these  papers  were  left  in 
her  single  possession  is  insignificant,  for  it  has 
well  been  observed  by  Dr.  Bumaby^  that  it  is  not 
mutuality  of  possession,  but  mutuality  of  intention^ 
that  is  requisite.  It  is  much  more  natural  that 
they  should  be  left  in  the  possession  of  the  lady, 
sh^  being  the  party  whose  safety  is  the  more 
special  object  of  protection,  but  there  is  no  proof 
here,  that  Mr.  Dairy mple  himself  is  not  possessed 
of  a  similar  document.  He  anxiously  requested 
to  have  one,  and  the  non-production  of  it  by  him 

furnishes 
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luniishes  no  conclusive  proof  that    he    did  not  Dalrtmplkv. 
obtain  his   request.     If  he  did  not,  it  may  have    p^^"^"'^'- 
been  an  act  of  imprudence^  that  he  confided  the  i^fhJu^isiu 
proofs  of  his  marriage  entirely  to  the  honour  of 
the  lady ;    but  if  he  did,  it  is  perfectly  clear  that 
she  has  not  betrayed  the  trust. 

But  I  will  now  suppose  that  this  principal  posi- 
tion is  wrong :  that  it  is  either  extracted  from 
erroneous  authorities,  or  erroneously  extracted 
from  authorities  that  are  correct.  I  will  proceed 
then  to  enquire  what  proof  there  is  of  carnal  copu- 
lation having  taken  place  between  the  parties ; 
and,  upon  this  point,  I  shall  content  myself  with 
such  evidence  as  the  general  law  requires  for  esta- 
blishing such  a  fact :  for  I  find  no  reference  to  any 
authority  to  prove  that  the  law  of  Scotland  is  more 
rigid  in  its  demand,  where  the  fact  is  to  be  esta- 
blished in  support  of  a  marriage,  than  for  any 
other  purpose.  It  may  have  happened  that  the 
fact  of  carnal  copulation  has  been  established  by 
a  pregnancy,  or  some  other  evidence  of  as  satisfac- 
tory a  kind,  in  the  few  cases  which  have  been 
transmitted  to  us,  but  I  find  no  such  exclusive 
rule  as  that  which  has  been  ingeniously  contended 
for  by  Dr.  Edwards  ;  and  I  take  it  as  an  incontro- 
vertible position,  that  the  circumstances,  which 
would  be  sufficient  to  prove  interooiurse  in  any 
other  case,  would  be  equaUy  sufficient  in  this  case. 
I  do  not  charge  myself  in  so  doing,  with  going 
farther  than  the  Scotch  Courts  would  do,  and  would 
be  bound  to  do,  attending  to  the  established  rules 
of  evidence. 

In  the  first  place  I  think  it  is  most  strongly  to 
be  inferred  from  the  paper.  No.  %  that  some  inter- 
course of  a  conjugal  nature  passed  between  these 

parties. 
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dalrtmplk  v.  parties.    Miss  Gordon  therein  says,   ^*  I  hereby 
dalrtmph.  ^,  promise  that  nothing  but  the  greatest  necessity, 


i6th/»iyi8ii.  ft  (necessity   which  — —  situation    alone  can 

"  justify),  shall  ever  force  me  to  declare  this  mar- 
**  riage."  Now  what  other  possible  explanation 
can  be  given  of  this  passage,  or  how  can  it  be 
otherwise  understood  than  as  referring  to  the  con- 
sequences which  might  follow  from  such  an  inter- 
course ?  I  confess  that  I  find  myself  at  a  loss  to 
know  how  the  blank  can  be  otherwise  filled  up, 
than  by  a  supposition  of  consequences  which  would 
speak  for  themselves,  and  compel  a  disclosure. 

I  observe  that  Mr.  Dabrymple  denies,  in  his  alle- 
gation, that  any  intercourse  took  place  after  the 
date  of  the  written  declarations,  which  leaves  it 
still  open  to  the  possibility  of  intercourse  btfare 
that  time,  though  he  certainly  was  not  called  upon 
to  negative  a  preceding  intercourse,  in  consequence 
of  any  assertion  in  the  libel  which  he  was  bound 
to  combat.  It  will,  I  think,  be  proper  to  consider 
the  state  of  mind  and  conduct  of  the  parties 
relatively  to  each  other  at  this  time.  Preliminaiy 
verbal  declarations  of  mutual  attachment  must 
at  least  have  passed  (as  I  have  already  observed) 
before  the  promise  contained  in  No*  1.  was  written, 
at  whatever  time  that  paper  was  written.  In  the 
first  letter,  which  bears  the  post-mark  of  the  S7th 
of  Mcnf^  whether  relying  on  this  paper  if  it  then 
existed,  or  on  declarations  which  had  verbally 
passed  between  them,  he  thinks  himself  entitled 
to  address  her  as  his  wife  in  the  most  endearing 
terms.  On  the  following  day,  the  28th^  the  instru^ 
ment  which  has  been  produced  is  signed,  by  which 
they  mutually  acknowledge  each  other  as  husband 
and  wife.    Letters  continue  to  pass  between  them 

daily. 
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daily,  and  sometimes  more  than  once  in  a   day,  dalrympleh. 

*  Dalrtmplb 

expressive  of  the  most  ardent  and  eager  affection    ' 

on  his  part,  which  can  leave  no  room  for  the  isih  ju/y  isn, 
slightest  doubt  that  he  was,  at  that  time,  most  de- 
votedly attached  to  her  person,  and  desirous  of  the 
pleasures  connected  with  the  enjoyment  of  it,  in 
some  way  or  other  ;  for  to  what  other  motive  can 
be  ascribed  such  a  series  and  stile  of  letters  from 
a  young  man,  writing  voluntarily,  without  any  ap- 
pearance of  idle  pleasantry,  and  with  every  clia- 
racter  of  a  sincere  pursuit,  whether  honourable  or 
otherwise.  What  was  the  state  of  mind  and  con- 
duct of  the  lady  during  this  period  of  time  ?  It  is 
not  to  be  presumed,  from  the  contents  of  his  let- 
ters, that  she  was  either  indifferent  or  repulsive. 

The  imputation  indeed,  which  has  been  thrown 
upon  her,  is  of  a  very  different  kind,  that  she  was 
an  acute  and  active  female,  who  with  a  knowledge 
of  the  law  of  the  country,  which  Mr.  Dalrymple 
did  not  possess,  was  endeavouring,  quAcunque  vid 
datdy  to  engage  him  in  a  marriage.  To  this  mar- 
riage she  has  inflexibly  adhered,  and  now  stands 
upon  it  before  this  Court ;  so  that  whatever  might 
be  the  real  state  of  her  affections  towards  this  gen- 
tleman, (which  can  be  known  only  by  herself)  this 
at  least  must  be  granted,  that  she  was  most  sin- 
cerely desirous  of  this  marriage  connection,  which 
marriage  connection,  both  of  them  perfectly  well 
knew,  could  not  be  publicly  and  regularly  obtained. 
— Taking  then  into  consideration  these  dispositions 
of  the  parties,  las  desire  to  obtain  the  enjoyment 
of  her  person  on  the  one  hand,  and  her  solicitude 
to  obtain  a  marriage  on  the  other,  which  after  the 
delivery  of  such  instruments  she  knew  might  at  all 

VOL.  II.  I  events 
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DALRTMPLEf,  evciits  fac  efiectually  and  honourably  obtained  by 
ALRYMPLE.   ^^^  ^1616  sutrcnder  of  her  person,  what  is  the  pro- 

i6ih/it/y  1811.  bable  consequence?  In  this  part  of  the  island  the 

same  circumstances  would  not  induce  the  proba- 
bility of  a  private  surrender,  because  a  public  cere^ 
mony  being  here  indispensibly  required,  no  young 
woman,  acting  with  a  regard  to  virtue,  and  cha- 
racter, and  common  prudence,  would  surrender 
her  person  in  a  way  which  would  not  only  not 
constitute  a  marriage,  but  would,  in  all  probability, 
defeat  all  expectation  of  such  an  event. 

In  Scotland  the  case  is  very  different,  because,  in 
that  country,  if  there  are  circumstances  which  re- 
quire the  marriage  to  be  kept  secret,  the  woman, 
afler  such  private  declarations  past,  carries  her 
virgin  honours  to  the  private  nuptial  bed,  with  as 
much  purity  of  mind  and  of  person,  with  as  little 
violation  of  delicacy,  and  with  as  little  loss  of  repu- 
tation, as  if  the  matter  was  graced  with  all  the 
sanctities  of  religion.  It  is  in  vain  to  talk  of  cri- 
minality, and  of  grossness,  and  of  gross  ideas.  In 
such  a  case  there  are  no  other  ideas  excited  than 
such  as  belong  to  matrimonial  intercourse.  It  is 
the  "  bed  undefiled"  according  to  the  notions  of 
that  country  :  it  is  the  actual  ceremony  as  well  as 
the  substance  of  the  marriage :  it  is  the  conversion 
of  the  lover  into  the  husband :  transit  in  matrimo^ 
nium^  if  it  was  not  matrimonium  before.  A  most 
forcible  presumption  therefore  arises  that  parties 
so  situated  would,  for  the  purpose  of  a  secret  mar- 
riage, resort  to  such  a  mode  of  effecting  it,  if  op- 
portunities  offered ;  it  must  almost,  I  think,  be 
presumed,  that  Mr.  Dalrymple  was  in  that  state 
of  incapacity  to  enter  into  such  a  contract,  which 
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Lord  Stair  alludes  to,  if  he  took  no  advantage  of  dalrtmplbb. 
such  opportunities ;  for  nothing  but  the  want  of  p^'-'^^**^^'- 
opportunity  can  repel  such  a  presumption.  leth  juiy  isn. 

Now  how  does  the  evidence  stand  with  respect 
to  the  opportunity  of  effecting  such  a  purpose  ? 
The  connection  lasted  during  the  whole  of  Mr. 
Daln/mple's  stay  in  Scotland,  and  was  carried  on, 
not  only  by  letters  couched  in  the  most  passionate 
terms,  but  as  admitted  Cand  indeed  it  could  not  be 
denied),  by  nocturnal  private  visits,  frequently  re- 
peated, both  at  Edinlmrghy  and  at  Braids  the 
country-seat  of  Mr.  Gordon^  in  the  neighbourhood 
of  that  city.  Upon  this  part  of  the  case  six  wit- 
nesses have  been  examined,  who  lived  as  servants 
in  the  family  of  Mr.  Gordon.  Grizell  Lyall^  whose 
principal  business  it  was  to  attend  on  Miss  ChaV' 
lotte  Gordon,  one  of  the  sisters,  but  who  occasion- 
ally waited  on  Miss  Gordon^  says,  "  that  Captain 
**  Dalrymple  used  to  visit  in  Mr.  Gordon* s  family 
"  in  the  spring  of  1804 ;  that  before  the  flimily 
*•  left  Edinburgh  she  admitted  Captain  Dalrymple 
"  into  the  house  by  the  front  door,  by  the  special 
^»  order  of  Miss  Gordon,  in  the  evenings ;  that 
•*  Miss  Gordon*^  directions  to  her  were,  that  when 
"  she  rung  her  bell  once,  to  come  up  to  her  in  her 
*•  bed-room,  or  the  dressing-room  off  it,  when  she 
"  got  orders  to  open  the  street  door  to  let  in  Cap- 
"  tain  Dalrymple;  or  when  she  (Miss  Gordon) 
**  rung  her  bell  twice,  that  she  should  thereupon, 
*•  without  coming  up  to  her,  open  the  street  door 
*•  for  the  same  purpose  ;  that  agreeably  to  these 
*^  directions  she  frequently  let  Capt.  Dalrymple 
•*  into  the  house  about  nine,  ten,  or  eleven  o'clock 
*•  at  night,  without  his  ever  ringing  the  bell,  or. 
«•  using  the  knocker ;  that  the  first  time  he  came 
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dalrtmplei;.  "  in  this  Way,  she   shewed  him  up  stairs  to  tke 
ALRYMPLK.    4^  dressiiig-room  off  the  young  ladies'  bed-room, 
16th /ti/y  1811.  "  where  Miss  Gorrfow   then  was,  but   that  after- 
wards upon  her  opening   the   door,    he   went 
straight  up  stairs,  without  speaking,  or  being 
shewn  up  ;  but  how  long  he  continued  up  stairs^ 
she  does  not  know,  as  she  never  saw  him  go  out 
"  of  the  house ;    that   the  dressing-room  abova 
alluded  to,  was  on  the  floor  above* the  drawing- 
room,  and  adjoining  to  the  bed-room,  where  the 
three  young  ladies  slept,  and  next  to  the  ladies' 
bed-chamber  was  another  room,  in  which  there 
"  was  a  bedstead,  with  a  bed  and  blankets,  but  no 
curtains  or  sheets  to  the  bed,  and  it  was  con- 
sidered as  a  lumber  room,  the  key  of  which  was 
kept  by  Miss  Gordon.'* — She  says  that  she  recol- 
lects, and   it  is  a  fact  in  which  she  is  confirmed 
by  another  witness,  Robertson,  *^  that   the  family 
"  removed  from  Edinburgh  to  Braid  that  year, 
**  18(Ms   on   the  evening  before  a  King's  Fast," 
(the  King's  Fast  Day  for  that  year  was  on  the  7th 
of  June),  *^  and  on  a  Wednesday  as  she  thinks,  as 
"  the  Fast  Days  are  generally  held  on  a  Thursday; 
"  that  at  this  time  Miss  Charlotte  was  at  North 
«<  Berwick,  on  a  visit  to  Lady  Dalrymple ;  that 
*^  Mr.  Gordo7i  and  Miss  Mary  went  to  Braid  in 
•*  the  evening,  but  Miss  Gordon  remained  in  town, 
"  as   she  Lyall  also  did,  and  Mr.  Robertso7i  the 
"  butler,  and  one  or  two  more  of  the  servants.** 

It  appears  from  the  testimony  of  other  witnesses, 
that  Mr.  Gordon  her  father,  appeared  much  dissa- 
tisfied that  this  lady  did  not  accompany  himself  and 
her  sister  to  Braid,  but  chose  to  stay  in  town  upon 
that  occasion.  There  are  passages  in  Mr.  JOal- 
rymple*^  letters  which  point  to  the  necessity  of  her 

continuance 
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continuance  in  town,  as  affording  more  convenient  dalrymplep. 
opportunities  for  their  meeting,  Li/all  states,  ^^^^^^^^' 
^  that  she  recollects  admitting  Captain  Dalirymple  i6th/«fy  isu. 
"  that  evening,  as  she  thinks,  sometime  between 
"  ten  and  twelve  o'clock,  and  he  went  up  stairs  to 
Miss  Gordon  w^ithout  speaking ;  that  on  the  next 
morning  she  went  up  as  usual  to  Miss  Gordon*^ 
"  bed-room  about  nine  o'clock,  and  informed  her 
"  of  the  hour ;  and  having  immediately  gone 
"  down  stairs,  Miss  Gordon  rung  her  bell  some 
"  time  after,  and  on  the  Deponent  going  up  to 
"  her,  she  met  her,  either  at  the  bed-room  door 
"  or  at  the  top  of  the  stairs,  and  desired  her  to 
"  look  if  the  street  door  was  locked  or  unlocked  ; 
**  and  the  Deponent  having  examined,  informed 
"  her  that  it  was  unlocked,  and  immediately  after 
"  went  into  the  dressing-room,  and,  after  being  a 
"  very  short  time  in  it,  she  heard  the  street  door 
"  shut  with  more  than  ordinary  force,  which 
"  having  attracted  her  notice,  she  opened  the 
"  window  of  the  dressing-room  which  is  to  the 
*•  street,  and  on  looking  out  she  observed  Capt. 
"  Dairy mpk  walking  eastwards  from  Mr.  Gor^ 
"  rfon's  house ;  that  from  this  she  suspected 
"  that  Captain  Dalrymple  was  the  person  who 
had  gone  out  of  the  house  just  before ;  that 
nobody  could  have  come  in  by  the  said  door 
without  being  admitted  by  some  person  within, 
*•  as  the  door  did  not  open  from  without,  and  she 
"  heard  of  no  person  having  been  let  into  the 
^*  house  on  this  occasion  ;  that  having  gone  down 
"  stairs  after  this,  Mr.  Robertson^  the  butler,  ob- 
"  served  to  her,  that  there  had  been  company  up 
"  stairs  last  night ;  but  she  did  not  mentibn  to 
"  him  any  thing  of  her  having  let  in  Capt.  DaU 

I  3  "  rymple 
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DALRVMPLEt;.   "  rymple  the  night  before,  or  of  her  suspicions  of 
dalrymple.    ,,  j^jg  having  just  before  gone  out  of  the  house, 

i6th  /tt/y  1811.  *^  at  least  she  is  not  certain,  but  she  recollects  that 

"  lie  desired  her  to  remember  the  particular  day 
"  on   which    this    happened," — Now   from  this 
account   given    by  Lyall^  the    Counsel   have    at- 
tempted to  raise  a  doubt,  whether  it  was  Mr.  Dot 
rymple  who  went  out,  for  it  is  said  that  he  would 
have  cautiously  avoided  making  a  noise  for  fear 
of  exciting    attention.     But    the    account  Lyall 
gives   is    exactly    confirmed    by  Robertson^   who 
deposes,  "  that   on  tJie   7th   of  June^  which   was 
"  the  King's  Fast,  as  he  was  employed  about  ten 
"  o'clock  in  the  morning  in  laying  up  some  china 
"  in  his  pantry,  which  is  immediately  oft' the  lobby, 
"  he    observed    Captain  Dalrymple    come    down 
"  stairs,  and   passing  through   the  lobby  td  the 
^*  front  door,  unlock  it,  and  go  out  and  shut  the 
•*  door  after  him,'*     Some  observations  have  been 
made  with  respect  to  Robertson*^  conduct,  and  he 
has  been  called  a  forward  witness,  because  he  made 
a  memorandum  of  this  circumstance  at  the  time  it 
occurred ;    but  I  think  his  conduct  by  no  means 
unnatural.    Here  was  a  circumstance  of  mysterious 
intercourse  that  attracted  the  attention  of  several 
of  the  servants,  and  it  is  not  at  all  surprising  that 
this  man,  who  held  a  superior  situation  amongst 
them  in  Mr.  Gordon^ s  family,  and  who  appears  to 
be   an  intelligent,  well   educated^  and  observing 
person,  as  many  of  tlie  lower  order  of  persons  in 
that  country  are,  should  think  it  right,  in  the  zeal 
he  felt  for  the  honour  of  his  master's  family,  to. 
make  a  record  of  such  an  occurrence.  In  so  doing, 
I  do  not  think  that  he  has  done  any  thing  more 
than  is  consistent  with  the  character  of  a  very 

honest 
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honest  and  understanding  servant,  who  might  dalrtmplkv. 
foresee  that  such  a  record  might,  one  day  or  other,  ^^ '-"'"''''*' 
have  its  use.  The  witness  Lyall  goes  on  to  say,  leth  jii/y.isn. 
^  that  Miss  Gordon  and  herself  went  to  Braid  that 
"  day  (being  the  King's  Fast)  before  dinner,  and 
"  that  on  that  evening,  or  a  night  or  two  after, 
**  she  was  desired  by  Miss  Gordon  to  open  the 
"  window  of  the  breakfasting  parlour  to  let  Captain 
"  Dalrymple  in,  and  she  did  so  accordingly,  and 
"  found  Captain  Dalrympk  at  the  outside  of  the 
**  window  when  she  came  to  open  it,  and  this 
**  she  thinks  might  be  between  ten  and  twelve 
"  o'clock,  and  she  shewed  him  up  stairs,  when 
"  they  were  met  by  Miss  Gordon  at  the  door  of 
'•  her  bed-chamber,  when  they  two  went  into  said 
"  chamber,  and  she  returned  down  stairs ;  that 
"  she  does  not  know  how  long  Captain  Dalrymple 
"  remained  there  with  Miss  Gordon^  or  when  he 
"  went  away;*'  she  states  that  "  Miss  Charlotte 
"  returned  from  her  visit  at  North  Berwick  a,  few 
"  days  after  Miss  Gordon  and  the  deponent  went 
"  to  Braid;  that  at  Braid  Miss  Gordon  and  Miss 
"  Charlotte  slept  in  one  room,  and  Miss  Mary  in 
"  another ;  that  within  Miss  Gordon  and  Miss 
"  Charlotte*^  bed-chaiRfaer  there  was  a  dressing- 
"  room,  the  key  of  which  Miss  Gorrfow  kept;  and 
**  die  recollects  one  day  getting  the  key  of  it  from 
"  Miss  Gordon  to  bring  her  a  muff  and  tippet  out 
''  of  it,  and  upon  going  in  she  was  surprised  to 
"  find  in  it  a  feather-bed  lying  upon  the  floor, 
**  without  either  blankets  or  sheets  upon  it,  so  far 
"  as  she  recollects :  that  it  struck  her  the  more, 
as  she  had  frequently  been  in  that  room  before 
without  seeing  any  bed  in  it;  and  as  Miss 
Gordon  kept  the  key,  she  imagined  she  must 
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DALRYMPLEt;.  "  Havc  put  It  theFc  hcFself ;  that  she  found  this  bed 
DALETMrLE.   ^,  ^^^  y^^^^  takcii  froiii  thc  bed-chambcr  in  which 

i6th  /ttZy  1811.  *•  Miss  Alary  slept,  it  being  a  double  bedded  room  ^ 

"  that  when  she  observed  the  said  bed  in  the  dress- 
^*  ing  room,  it  was  during  the  time  that  Captain 
"  Dalrymple  was  paying  his  evening  visits  at 
<*  Braid ;  that  upon  none  of  the  occasions  that  she 
^*  let  Captain  Dalrymple  into  Braid  House  did  she 
"  see  him  leave  it,  nor  did  she  know  when  he 
^*  departed/'  Three  other  witnesses,  Robertson 
and  the  two  gardeners,  have  been  examined  upon 
this  part  of  the  case,  and  tliey  all  prove  that  Mr. 
Dalrymple  was  seen  going  into  the  house  in  the 
night,  or  coming  out  of  it  in  the  morning. 

It  is  proved  likewise  that  Por/eow^,  one  of  the  ser- 
vants, was  alarmed  very  much,  that  the  window  of 
the  room  where  he  kept  his  plate,  was  found  open 
in  the  morning,  and  that  it  must  have  been  opened 
by  somebody  on  the  inside :  It  is  proved  that 
nothing  was  missing,  not  an  article  of  plate  was 
toucJied,  and  tliat  Mr.  Dalrymple  was  seen  by  the 
two  gardeners  very  early  in  the  morning,  coming 
away  from  the  house,  and  in  tlie  vicinity  of  the 
house,  going  towards  Edinburgh  ;  and  as  to  what 
was  suggested  that  he  might  have  been  in  the  out- 
houses all  night,  I  think  it  is  not  a  very  natural 
presumption,  that  a  gentleman  who  was  privately 
and  habitually  admitted  into  the  house  at  such 
late  hours  as  eleven  or  twelve  o'clock  at  night, 
would  have  been  ejected  afterwards  for  the  purpose 
of  having  so  uncomfortable  a  situation  for  repose, 
as  the  gentlemen  suppose,  in  some  of  the  stables  or 
hovels,  belonging  to  the  house. — There  is  another 
witness  of  the  name  oi  Brown^  Mr.  Dalrymple' s 
own  servant,  whose  evidence  is  strongly  corrobo- 
rative 
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rative  of  the  nature  of  those  visits.  This  man  is  dalrymple». 
produced  as  a  witness  by  Mr.  Dalrymple  himself;  ^^'' ''''''"'"' 
and  he  states  that  he  was  in  the  habit  of  privately  leth  ju/yisn. 
conveying  notes  from  his  master  to  Miss  Gordon^ 
which  were  to  be  concealed  from  her  father. — He 
says  to  the  second  interrogatory,  "  that  he  often 
accompanied  his  master  to  Mr.  Gordon*s  house 
at  Edinburgh,  but  he  cannot  set  forth  the  days 
upon  which  it  was  he  so  attended  him  there, 
"  except  that  it  was  between  the  10th  of  May, 
*'  and  the  18th  ofjuli/  1804,"  subsequently  there- 
fore  to  the  execution  of  the  last  paper.  This 
witness  further  states,  '*  that  on  the  night  of  the 
"  18th  of  July,  which  was  the  last  time  Mr.DaU 
^*  lympU  was  in  or  nedir  E^nburgh  in  the  said 
"  year  1804,  he,  by  the  orders  of  his  master, 
"  waited  with  the  curricle  at  the  house  of 
**  Charles  Gordon,  Esq.  till  about  twelve  o'clock, 
"  when  Ml.  Dalrymple  came  out  of  the  said 
**  house,  and  got  into  the  curricle,  and  rode 
"  away  therein  about  a  mile  on  the  road  towards 
"  Edinburgh,  and  then  desired  him  to  stop,  and 
^  having  told  him  to  go  and  put  up  his  horses  in 
"  Edinburgh,  and  to  meet  him  again  on  the  same 
"  spot  at  six  o'clock  the  next  morning  with  the 
"  curricle,  Mr.  Dalrymple  then  got  out,  and 
"  walked  back  towards  the  said  Mr.  Gordon*^ 
"  house,  and  on  the  next  morning  at  six  o'clock 
"  he  met  his  master  at  the  appointed  spot,  and 
"  brouglit  him  in  his  said  curricle  to  Haddington, 
**  from  whence  he  went  in  a  chaise  to  the  house  of 
"  a  Mr.  Nisbet,  in  the  neighbourhood  of  that  town, 
**  where  Mr.  Dalrymple's  father  was  then  staying  ; 
"  that  he  does  believe  that  Mr.  Dalrymple  did^ 
**  on  the  night  of  the  said  18th  o/' July,  go  back  tOy 

"  and 


€€ 
it 


122  CASES  DETERMINED  IN  THE 

Dalrtmple  v.  "  and  remain  in  the  said  Mr.  Gordon's  couiUrif'- 

^^''''^'''''''   «*  house :''  and  I  think  it  is  impossible  for  any 

i6th  Jii(ifi8n.  body  who  has  seen  this  man's  evidence,  and  the 

evidence  of  the  other  witnesses,  not  to  suppose 
that  he  did  go  there,  and  did  take  his  repose  for 
the  night  in  that  house.  Now  it  is  said,  and  truly 
said,  in  this  case,  that  the  witness  Lyall^  upon  her 
cross  examination,  says,  *^  she  does  not  think  that 
they  could  have  been  in  bed  together,  so  far  as 
she  could  judge  ;''  what  means  she  took  to  form 
her  judgment  does  not  appear  j  the  view  taken 
by  her  might  be  very  cursory  :  she  is  an  unmar- 
ried woman,  and  might  be  mistaken  with  respect 
to  appearances,  or  the  appearances  might  be  cal- 
culated for  the  purposes  of  deception,  in  a  con- 
nection which  was  intended  to  be,  to  a  great  de- 
gree, secret  and  clandestine.  But  the  question 
is  not  what  inference  X^a//  draws,  but  what  in- 
ference the  Court  ought  to  draw  from  the  fact 
proved  by  her  evidence,  that  Mr.  Dalrymple  passed 
the  whole  of  the  night  in  Miss  Gordon*^  room 
under  all  the  circumstances  described,  with  passions, 
motives,  and  opportunities  all  concurring  between 
persons  connected  by  ties  of  so  sacred  a  natiire. 

Lady  Johnstone,  one  of  her  sisters,  has  been 
relied  upon  as  a  strong  witness  to  negative  any 
sexual  intercourse ;  and  I  confess  it  does  appear 
to  me  rather  an  extraordinary  thing,  that  that 
lady's  observations  and  surmises  should  have  stop- 
ped short  where  they  did,  considering  the  circum- 
stances which  might  naturally  have  led  her  to  ob* 
serve  more  and  to  suspect  more :  she  certainly 
was  kept  in  the  dark,  or  at  least  in  a  twilight 
state.  It  rather  appears  from  the  letters,  that 
there  were  some  quarrels  and  disagreements  be- 
tween 
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tweeft   Mr.  Dalrymple  and    the    gentleman  who  i>airymple  r. 
afterwards  married  this  lady,  and  who  was  then  __«««^ 
paying  his  addresses  to  her;  how  far  that  might  i6th/»^ieii. 
occasion  concealment  from  her  I  cannot  say.    The 
father,  for  reasons  of  propriety  and  delicacy  re- 
specting himself  and  family,  was  to  be  kept  in 
ignorance,  and  therefore  it  might  be  proper  that 
only  half*  a  revelation  should  be  made  to  the  sister. 
She  certainly  states  that  upon  her  return  to  Braidf 
in  the  middle  of  June^  she  slept  with  her  sister,  and 
never  missed  her  from  her  bed,  and  never  heard 
any  noise  in  the  sister's  dressing-room  which  led 
her  to  suppose  that  Mx.Dalrymple  was  there.    I  am 
for  from  saying  that  this  evidence  of  Lady  Jokn^ 
stone's  is  without  weight:    In  truth,  it  is  the 
strongest  adverse   evidence  that  is  produced  on 
this  point :  But  she  admits,   **  that  from  what  she 
*'  had  herself  observed,  she  had  no  doubt  but  that 
'*  Mr.  Dalrymple  had  made  his  addresses  to  her 
**  sister  in  the  way  of  marriage ;  that  when  the 
**  deponent  used  to  ask  her  said  sister  about  it^ 
"  she  used  to  laugh  it  off:"  From  which  it  appears 
that  Miss  Gordon  did  not  communicate  freely  with 
her  upon  the  subject.     She  says,  "  that  never  till 
after  the  proceedings  in  this  cause  had  com^ 
menced  had  she  heard  that  they  had  exchange^ 
written  acknowledgments  of  their  being  lawftil 
husband  and  wife,  and  had  consummated  their 
marriage ;   but,   on  the  contrary,   always,  till 
very  lately,  conceived  that  they  had  merely  en- 
tered into  a  written  promise  with  each  other, 
so  as  to  have  a  tie  upon  each  other,  that  neither 
of  them  should  marry  another  person  without 
the  consent  of  the  other  of  them.''    That  is  the 
iuterpretation  this  lady  gives  to  the  paper  No.  10^ 

though 
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Dalktmpli  v.  though  that  paper  purports  a  great  deal  more,  and 

she  saySy   ^*  that  although   she   did   suspect  that 

itAJmfy  1811.  «  1^,.^  Dahymple  had  at  some  time  or  times  been 

in  her  sister's  dressing-room,  yet  she  never 
did  imagine  that  they  had  consummated  a  mar- 
riage between  them/*  But  since  it  is  clearly 
proved  by  the  other  witnesses  that  Mr.  Dalrymple 
was  in  the  habit  of  going  privately  to  Miss  GordorCs 
bed-room  at  night,  and  going  out  clandestinely  in 
the  morning,  I  cannot  think  that  the  ignorance  of 
this  witness  respecting  a  circumstance  with  regard 
to  which  she  was  to  be  kept  in  ignorance,  can  at 
all  invalidate  the  facts  spoken  to  by  the  other  wit- 
nesses, or  the  conclusion  that  ought  to  be  deduced 
from  them. 

AVith  respect  to  the  letters  written  at  such  a  time 
as  this,  I  am  not  disposed  to  scan  with  severe 
criticism  the  love-letters  of  a  very  young  gentle- 
man, but  they  certainly  abound  with  expressions 
which,  connected  with  all  the  circumstances  I  have 
adverted  to,  cannot  be  interpreted  otherwise  than 
as  referring  to  such  an  intercourse.  I  exclude  all 
grossness,  because,  considered  as  a  conjugal  inter- 
course, it  carries  with  it  no  mixture  of  grossness 
but  what  may  be  pardonable  in  a  very  young  man , 
alluding  to  the  raptures  of  his  honey-moon,  when 
addressing  the  partner  of  his  stolen  pleasures. 
I  will  state  some  passages,  however,  which  appear 
to  point  at  circumstances  of  this  nature  :  — "  My 
"  dearest  sw«et  wife  — You  are,  I  dare  say,  happy  at 
Queen* s Ferry ^  while  your  poor  husband  is  in  this 
most  horrible  place,  tired  to  death,  thinking  onbf 
^  on  what  he  felt  last  nighty  for  the  height  of  human 
**  happiness  was  his.**  It  is  said  that  this  has  refer- 
ence only  to  the  happiness  which  he  enjoyed  in  her 
'*  society. 
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society,  for  an  expression  immediately  follows,  in  DALnyMPLE». 

which  he  extols  the  happiness  of  being  in  the  so- ^ 

ciety  of  the  person  beloved:  and  it  may  be  so,  lethjufyisn. 
but  it  must  mean  society  in  a  quaUfied  sense  of  the 
word,  private  and  clandestine  society;  society 
which  commenced  at  the  hour  of  midnight,  and 
which  he  did  not  quit  till  an  early  hour  (and  then 
secretly)  in  the  morning.  That  society  is  meant 
only  in  the  tamest  sense  of  the  word,  is  an  inter- 
pretation which  I  think  cannot  very  well  be  given 
to  such  expressions  as  these,  used  upon  such  an 
occasion.  In  the  letter  marked  No.  6,  he  says, 
"  Put  off  the  journey  to  Braid,  if  possible,  till 
"  next  week,  as  the  town  suits  so  much  better  for 
'*  all  parties.  I  must  consult  L.  on  that  point  to- 
"  morrow,  as  1  well  know  how  a-propos  plans 
^*  come  into  her  pretty  head;  there  appears  to 
"  me  only  one  difficulty,  which  is  where  to  meet^ 
"  as  there  is  only  one  room,  but  we  must  obviate 
"  that  if  possible."  In  the  next  letter.  No.  7,  he 
fiays,  "  But  I  will  be  with  you  at  eleven  to-morrow 
**  night;  meet  me  as  usual. — P.S.  Arrange  every 
"  thing  with  i.  about  the  other  room.** 

There  are  several  other  expressions  contained  in  • 
these  letters  which  manifestly  point  to  the  fact  of 
sexualintercourse  passing  between  them.  These  I 
am  unwilling  to  dwell  upon  with  any  particular  de- 
tail of  observation,  because  they  have  been  already 
stated  in  the  arguments  of  counsel,  and  are  of  a 
nature  that  does  not  incUne  me  to  repeat  them 
without  absolute  necessity ;  I  refer  to  the  letters 
themselves,  particularly  to  No.  4,  and  No.  6.  But 
it  is  said,  here  are  passages  in  these  letters  which 
show  that  no  such  intercourse  could  have  passed 
between  them }  one  in  particular  in  No.  4,  is  much  . 

dwelt 
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dalrtmplb  V,  dwelt  upon,  in  which  he  says,  "  Have  you  forgiven 
dalrtmple.   ,,  ^^  f^^  ^jj^^  J  attempted  last  night ;  believe  me 

16th /tti(y  1811.  "  the  thought  of  your  cutting  me  has  made  me 

"  very  unhappy."  From  which  it  is  inferred  that 
he  had  made  an  attempt  to  consummate  his  mar* 
riage,  and  had  been  repulsed.  Now  this  expres- 
sion is  certainly  very  capable  of  other  interpreta* 
tions  :  It  might  allude  to  an  attempt  made  by  him 
to  repeat  his  pleasures  improperly,  or  at  a  time 
when  personal  or  other  circumstances  might  have 
rendered  it  unseasonable.  In  the  very  same  letter 
he  exacts  it  as  a  right  He  says,  *'  You  will  pardon 
•*  it ;  although  it  was  my  right,  yet  I  make  a  de- 
••  termination  not  too  often  to  exert  it;  what  anight 
^'  shall  I  pass  without  any  of  those  heavenly  com- 
"  forts  I  so  sweetly  experienced  yesterday." 

In  a  correspondence  of  this  kind,  passing  between 
parties  of  this  description,  and  alluding  to  very 
private  transactions,  some  degree  of  obscurity 
must  be  expected.  Here  is  a  young  man  heated 
with  passion,  writing  every  day,  and  frequently 
twice  in  a  day,  making  allusions  to  what  passeii 
in  secrecy  between  himself  and  the  lady  of  his 
affections  j  surely  it  cannot  be  matter  of  astonish- 
ment,  that  many  passages  are  to  be  found  diffi- 
cult of  exact  interpretation,  and  which  it  is  impos- 
sible for  any  but  the  partieis  themselves  fully  to 
explain.  What  attempt  was  made  does  not  ap^ 
pear;  this  I  think  does  most  distinctly  appear, 
that  he  did  at  this  time  insist  upon  his  rights,  and 
upon  enjoying  those  privileges  which  he  con- 
sidered to  be  legally  his  own.  Wherever  the^ 
obscure  and  ill-understood  expressions  occur, 
they  must  be  received  with  such  explanations  as 
will  render  them  consistent  with  tlie  main  body 

and 
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and  substance  of  the  whole  case.    Another  pas-  dalrtmplkv. 
sage  in  the  letter  No.  5,  which  is  dated  on  the  ^_^^;^][^^^ 
SOth  of  Majfy  has  been  relied  upon  as  shewing  leUiJuZy  isn. 
that  Mr.  DcUrymple  did  not  consider  himself  mar- 
ried at  that  time.     In  that  letter  he  says,  "  I  am 
"  truly  wretched,  I  know  ^ot  what  I  write,  how 
'^  can  you  use  me  so?  but  {on  Sunday ^   on  my 
"  soul^)  you  shall,  you  must  become  my  wife,  * 
•*  it  is  my  right,"  and  therefore  it  is  argued  that 
she  had  not  yet  become  his  wife.     The  only  inter- 
pretation I  can  assign  to  this  passage,  which  ap- 
pears to  have  been  written  when  he  was  in  a  state 
of  great  agitation,  is,  that  on  Sunday  she  was  to 
submit  to  what  he  had  described  as  the  rights  of  a 
husband.     It  is  not  to  h%  understood  that  a  pubUc 
marriage  was  to  be  executed  between  them  on 
that  day,  because  it  is  clear,  from  the  whole  course 
and  nature  of  the  transaction,  that  no  such  cere- 
mony was  ever  intended :  It  appears  from  all  the 
facts  of  the  case,  that  it  was  to  be  a  private  mar- 
riage, that  it  was  so  to  continue^-  and  therefore  no 
celebration  could  have  been  intended  to  take  place 
on  that  approaching  Sunday. 

In  a  case  so  important  to  the  parties,  and  relating 
to  transactions  of  a  nature  so  secret,  I  have  ven- 
tured to  a  exercise  a  right  not  possessed  by  the 
advocates,  of  looking  into  the  sworn  answers  of 
the  parties  upon  this  point :  and  I  find  Miss  GoT'- 
don  swears  positively  that  intercourse  frequently 
passed  between  them  subsequently  to  the  written 
declaration  or  acknowledgment  of  marriage.  Mr. 
Dairympk  swears  as  confidently  that  it  did  not  so 
take  place,  but  he  admits  that  it  did  on  some  one 

•Torn. 

night 
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DALBTMrLE9.  oigtit  of  thc  luonth  of  3fa^,  prior  to  the  signature 
dalktmple.    ^f  ^^  paper  marked  No.  1 ;    the  date  of  whicht 

itAJmfyi9u.  however,  he  does  not  assign,  any  more   than  he 

does  that  of  the  night  in  which  this  interconrae 
did  take  place.     Now  consider  the  efiects  of  this 
admission.     It  certainly  does   often   happen  that 
men  are  sated  by  enjoyment ;  that  they  relinquish 
with  indifference,  upon  possession,  pleasures  which 
they  have  eagerly  pursued :  But  it  is  a  tiling  quite 
incredible  that  a  man,  so  sated  and  cloyed,  should 
afterwards  bind  himself  by  voluntary  engagements, 
to  the  very  same  party  who  had  worn  out  his  attach- 
ment.    Not  less  inconsistent  is  this  supposition 
with  the  other  actual  evidence  in  the  case,  for  all 
these  letters,  breatliing  all  these  ardors,  are  of  a 
subsequent  date,  and  prove  that  these  sentiments 
clung  to  his  heart  as  closely  and  as  warmly  as  ever 
during  the  whole  continuance  of  his  residence  in 
Scotland.     I  ask  if  it  is  to  be  understood,  that  with 
such  feelings  he  wonld  relinquish   the  pl^sures 
which  he  had  been  admitted  to  enjoy,  and  which 
he  appears  to  value  so  liighly,  or  that  she  would 
deny  him  those  pleasures  for  the  consoUdation  of 
her  marriage,  which  she  had  allowed  him,  according 
to  his  own  account,  gratuitously  and  witliout  any 
such  inducement. 

On  this  part  of  the  case  I  feel  tirm.  It  is  not  a 
point  of  foreign  law  on  which  it  becomes  me  to  be 
diflSdent ;  it  is  a  matter  of  fact  examinable  upon 
common  principles  ;  and  I  think  I  should  act  in 
opposition  to  all  moral  probabilities,  to  all  natural 
operations  of  human  passions  and  actions,  and  to 
all  the  fair  result  of  the  evidence,  if  I  did  not  hold 
that  consummation  was  fully  proved.  If  this  is 
proved,  then  is  there,  according  to  the  common 

consent 
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consent  of  all  legal  speculation  on  the  subject,  an  DAt»YiiFLB  «. 
end  of  all  doubt  in  the  case,  unless  something  has  . 

since  occurred  to  deprive  the  party  of  the  benefit  letii  jirfy  lau. 
of  a  judicial  declaration  of  her  marriage. 

What  has  happened  that  can  have  such  an 
eflfect  ?  Certainly  the  mere  fact  of  a  second  mar- 
riage, however  regular,  can  have  no  such  effect 
Hie  first  marriage,  if  it  be  a  marriage  upheld  by 
the  law  of  the  country,  can  have  no  competitor 
in  any  second  marriage,  which  can  by  legal  pos- 
sibility take  place ;  for  there  can  be  no  second 
nmcriage  of  living  parties  in  any  country  which 
disallows  polygamy.  There  may  be  a  ceremony, 
but  there  can  be  no  second  marriage— it  is  a  mere 
nullity. 

It  is  said  that,  by  the  law  of  Scotlandy  if  the  wife 
of  the  first  private  marriage  chooses  to  lie  by,  and 
to  sufier  another  woman  to  be  trepanned  idto  a 
marriage  with  her  husband,  she  may  be  barred  jp^- 
sonali  exceptione  from  asserting  her  own  marriage. 
Certainly  no  such  principle  ever  found  its  way  into 
the  law  of  England;  no  connivance  would  afiect 
the  validity  of  her  own  marriage  j  even  ^an  active 
concurrence,  on  her  part,  in  seducing  an  innocent 
woman  into  a  fraudulent  marriage  with  her  own 
husband,  though  it  might  possibly  subject  her  to 
punishment  for  a  criminal  conspiracy,  would  have 
no  such  effect.  But  it  is  proper,  that  I  should 
attend  to  the  rule  of  the  law  of  Scotland  upon  this 
subject.  There  is  no  proof,  I  think,  upon  the  ex- 
hibition of  Scotch  law,  which  has  been  furnished 
to  the  Court,  that  such  a  principle  was  ever  ad- 
mitted authoritativdy ;  for  though  in  the  grosfi 
case  of  Campbell  versus  Cochrane^  in  the  year  1747> 
the  Court  of  Session  did  hold  this  doctrine,  yet  it 
VOL.  II.  K  wa« 
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dalstmpli  •.  ^39  afterwards  retracted  and  abandoned,  on  the 

DALSTMrLC.  1        'n       %       n  itt  n-r  t 

part  of  the  second  ^ife,  before  the  House  of  JLordB, 

i€th  July  ISM,  iKrhich,  Hiost  assuredly,  it  would  not  have  been,  if 

any  hope  had  been  entertained  of  upholding  it  as 
the  genuine  law  of  Scotland^  because  the  second 
wife  could  never  have  been  advised  to  consent  to 
the  admission  of  evidence,  which  very  neariy  over- 
threw the  rights  of  her  own  marriage.  Under  the 
correct  application  of  the  principles  of  that  law,  I 
conceive  the  doctrine  of  a  medium  impedimentum 
to  be  no  other  than  this,  that  on  the  factum  of  a 
marriage,  questioned  upon  the  ground  of  the  want 
of  a  serious  purpose,  and  mutual  understanding, 
between  the  parties,  or  indeed  on  any  other  ground; 
it  is  a  most  important  circumstance,  in  opposition 
to  the  real  existence  of  such  serious  purpose  and 
understanding,  or  of  the  existence  of  a  marriage, 
that  the  wife  did  not  assert  her  rights,  when  called 
upon  so  to  do,  but  suffered  them  to  be  transferred 
to  another  woman,  without  any  reclamation  on  her 
part  This  doctrine  of  the  effect  of  a  mid-impedi- 
ment in  such  a  case,  is  consonant  to  reason  and 
justice,  and  to  the  fair  representations  of  JScotch  law 
given  by  the  learned  advocates,  particularly  l)y 
Mr.  Cat/9  in  his  answer  to  the  third  additional 
interrogatory,  and  Mr.  Haniiltariy  in  his  answer  to 
tlie  first  further  additional  interrogatory;  but 
surely  no  conduct  on  the  part  of  the  wife,  how- 
ever criminal  in  this  respect,  can  have  the  eSKt 
of  shaking  ab  initio  an  undoubted  marriage. 

Suppose,  however,  the  law  to  be  otherwise,  how 
is  it  applicable  to  the  conduct  of  the  party  in  the 
present  case?  Here  is  a  marriage,  which  at  the 
earnest  request  of  this  gentleman,  and  on  account 
of  his  most  important  interests  (in  which  interests 

I  o  her 
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her  oim  were  as  seriously  involved)  was  not  only  dalrymplei;. 

to  be  secret  at  the  time  or  contracting,  but  was  to  

remain  a  profound  secret  till  he  should  think  proper  i^th  ju/y  isi  i . 
to  make  a  disclosure ;  it  is  a  marriage  in  which  she 
has  stood  firm  in  every  way  consistent  with  that 
obligation  of  secrecy,  not  only  during  the  whole  of 
bis  stay  in  Scotland^  but  ever  since,  even  up  to  the 
firesent  moment.  She  corresponded  with  him  as 
her  husband  till  he  left  England^  not  disclosing  her, 
marriage  even  to  her  own  family  on  account  of  his 
utjunctions  of  secrecy.  Just  before  he  quitted  this 
country,  he  renewed  in  his  letters  those  injunctionSi 
but  pointed  out  to  her  a  mode  of  communicating 
with  him  by  letter,  through  the  assistance  of  Sir 
Rupert  George^  the  first  Commissioner  of  the 
Transport  Board.  In  the  same  letter,  written  on 
Ae  eve  of  his  departure  for  the  Continent,  he 
cautions  her  against  giving  any  belief  '*  to  a 
**  variety  of  reports  which  might  be  circulated 
j^ut  him  during  his  absiince,  for  if  she  did, 
they  would  make  her  eternally  miserable.  I 
**  ^all  not  explain,'*  he  says  "  to  what  I  am 
**  idluding,  but  I  know  things  have  been  said,  and 
♦*  the  moment  I  am  gone  will  be  repeated,  which 
^  have  no  foundation  whatever,  and  are  only  meant 
*•  for  the  ruin  of  us  both :  once  more,  therefore,  1 
••  entreat  you,  if  you  value  your  peace  or  hap- 
••  piness,  believe  no  report  about  me  whatever." 

No  doubt,  I  think,  can  be  entertained,  that  the 
reports  to  which  he,  in  this  mysterious  language, 
adverts,  must  respect  some  matrimonial  connec- 
tions, which  had  become  the  subjects  of  public 
gossip,  and  might  reach  her  ear.  Nothing,  how- 
ever, less  than  certain  knowledge  was  to  satisfy 
her,  according  to  his  own  injunction,  and  nothing 

K  2  could, 
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dalrtmplcv.  could,  I  think,  be  more  calculated  to  luD  all  suck 

DALRTMrLC. 


picion  asleep  on  her  part.     It  appears,  however, 
leuij^y  1811.  that  it    had  not  that  complete   effect,  for  Mr. 

Hcrwkins  says,  that  upon  the  return  of  Mr.  Dal- 
rymple,  in  the  month  of  August  1806,  when  he 
came  to  England  privately  without  the  knowledge 
of  his  father,  or  of  this  lady,  he  then,  for  the  firat 
time  <'  communicated  to  him  many  circum^nces 
**  respecting  a  connection,  he  stated  he  had  had, 
'*  with  a  Miss  Johanna  Gordon  at  Edinburgh^  and 
expressed  his  fears  that  she  would  be  writing 
and  troubling  his  father,  upon  that  subject,  as 
*^«  well  as  tormenting  him  the  said  John  WiOiam 
^  Heniy  Dalrymple  with  letters,  to  avoid  which, 
"  he  begged  him  not  to  forward  any  of  her  letters 
**  to  him  who  was  then  about  to  go  to  the  Con- 
**  tinent,  and  in  order  to  enable  him  to  know  Iter 
<<  hand- writing,  and  to  distinguish  her  letters  from 
^*  any  others,  he  then  cut  off  the  superscription 
"  from  one  of  her  letters  to  him,  which  he  then 
'^  gave  to  the  deponent  for  that  purpose,  and 
<^  at  the  same  time  swore,  that  if  he  did  forward 
•'  any  oS  her  letters,  he  never  would  read  them  j 
^*  and  he  also  desired  and  entreated  him  to  prevent 
any  of  Miss  Gordon* s  letters  from  falling  into 
the  hands  of  General  Dalrymple^  and  that  he 
"  went  off  again  to  the  Continent  in  the  month  of 
**  September.**  Mr.  Hawkins  further  says,  "  that 
**  he  did  find  means  to  prevent  several  of  Miss 
**  Gordon*^  letters  addressed  to  General  Dabympkf 
**  from  being  received  by  him,  but  having  found 
^*  considerable  risque  and  difficulty  therein,  and  in 
^  order  to  put  a  stop  to  her  writing  any  more 
^  letters  to  General  Dalrymple,  he  the  deponent 
'  did    himself  write    and   address  a  letter    to 

9  ^^  her 
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•*  her  at  Edinburgh^  wherein  he  st2U;ed  that  the  DALRTMfLt  ». 

^  letters,  which  she  had  sent  to  General  Do/rywipfe,  \ 

*•  had  fallen  into  his  hands  to  peruse  or  to  answer,  »6thyM/y  un. 

*'  as  the  General  was   himself  precluded  from 

*^  taking  any  notice  of  letters  from  the  precarious 

**  state  he  was  in,  or  to  that  effect,  and  urged 

•*  th6  propriety  of  her  desisting  from  sending  any 

•*  more  letters   to  Genersl  Dalrt/mple ;    and  the 

**  deponent  having,  in  his  said  letter,  mentioned 

'*  that  he  was  in  the  confidence  of,  and  in  corre- 

•*  spondence  with  Mr.  Dabymplef  she  soon  afteri- 

^  wards  commenced  a  correspondence  with  him 

^*  respecting  ^v.Dalrymple^  and  also  sent  many 

^^  letters,  addressed  to  Mr.  Dalrt/mple f  to  him,  in 

«<  order  to  get  them  forwarded ;  but  the  deponent 

"  having   been  particularly  desired  by  Mr.  Dal- 

••  rympie  not  to  forward  any  such  letters  to  him, 

<^  did  not  send  all,  but  thinks  he  did  send  one  or 

**  two,  in  consequence  of  her  continued  impor- 

^*  tunities ;"  he  says,  "  that  it  was  some  time  in 

««  the  latter  end  of  the  year  1806,  or  the  beginning 

**  of   the    year    1807j  that    the  correspondence 

**  between   Miss  Gordon  and  himself  first  com- 

"  menced ;  and  that  afler  the  death  of  GeneralDa^ 

**  rympie y  which  he  believes  happened  in  or  about 

*    the  spring  of  the  year  1 807,  she,  in  her  correspon- 

^  dence  with  him,  expressly  asserted  and  declared 

**  to  him  her  marriage  with  Mx.DaJriJmple** 

It  appears  then  that  Miss  Gordon  knew 
nothing  of  Mr.  Hawkins^  except  from  the  ac- 
count he  had  given  ot*  himself,  that  he  was 
the  confidential  agent  of  Mr.  Datrymple,  and 
therefore  she  might  naturally  have  felt  some  he- 
sitation ali>out  laying  the  whole  of  her  case  bfefore 

K  3  him. 
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Dalktmplb  9.  him,  especially  as  Generai  Dabymple  was  aUve, 

DaLSTMPLE.         -11  lilt  •  *^-» 

till  whose  death  the  marriage  was  to  remain  a 

i6thJtt(y  1811.  profound  secret;    but    upon  that    event  taking 

place,  which  happened  at  no  great  distance  of 
time.  Miss  Gordon  instantly  asserted  to  Mr.  Hcnt^ 
kins  her  marriage  with  Mr.  DalrymplCf  and  he^ 
wishing  to  be  furnished  with  the  particulars,  wrote 
to  her  for  the  purpose  of  obtaining  them,  whicli^ 
she  thereupon  communicated,  and  at  the  same 
time  sent  him  a  copy  of  the  original  papers,  which; 
in  the  language  of  the  law  of  Scotland^  she  called 
her  marriage  lines. — She  mentioned  likewise  some 
bills  which  had  been  left  unpaid  by  her  asserted 
husband,  upon  which  he  wrote  to  Mr.  Dabrymple^ 
and  he  says,  *^  that  he  has  no  doubt  Mr.  Dabympk 
**  received  the  letters,  because  he  replied  thereto 
<^  from  Berlin  or  Vienna ^  and  caused,  the  bills  to 
^<  be  regularly  discharged.''  He  says,  <^  that  iA 
<^  the  latter  end  of  May^  in  the  year  1808,  Mr. 
^'  Datrympk  retarnedi^fiamU}  Engla^ — I  ought 
to  have  mentioned  that  it  appears  clearly,  that 
Miss  Gordon  had  been  sending  letters  to  Mr.  Hau^ 
kins,  expressive  of  her  uneasiness  on  account  oi 
liie  reports  which  had  prevailed  of  almarriage  about 
to  be  entered  into  by  Mr.  Dabrymple.  She  says^  in 
a  letter  to  Mr.  Hawkins,  **  I  shall  have  no  hesita- 
^<  tion  in  putting  my  papers  into  the  hands  of  a 
man  of  business,  and  establishing  my  rights^  as 
it  is  a  very  unpleasant  thing  to  .hear  different 
reports  every  day }  the  last  one  is,  that  Mr.  Dal* 
*^  rymple  had  ordered  a  new  carriage  on  his  mar- 
<<  liage  with  a  nobleman's  daughter.'^ 

•  This  description  cannot  apply  to  the  marriage 
which  has  since  taken  place  with  Miss  Manners^  bnt 

is 
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is  meiely  some  vague  report  i;rhich  it  seems  had  got  DALnvn^ti  •. 
into  common  discourse  and  circulation.  On  the  9th  .^UL^^* 
diMay^  she  writes  to  know  whether  any  accounts  leih^ftiv  isii. 
had  been  received  from  Mr.  Dahymplcj  and  says, 
"  Any  real  friend  of  Mr.  DaJrymple^s  ought  to 
"  caution  him  against  forming  any  new  engage- 
*'  ment  ;**  and  she  protests  most  strongly  against 
his  entering  into  a  matrimonial  connection  with 
smother  woman. — In  the  end  of  that  very  month 
of  May^  Mr.  Dalrymple  came  home,  having  been 
at  different  places  on  the  continent ;  he  went  down 
to  Mr.  Hawkins's  house  at  Findon^  where  having 
met  him,  they  conversed  together  upon  Mr.  Dal- 
rymple %  affairs,  and  particularly  upon  his  marriage 
with  Miss  Gordon^  and  on  that  occasion,  Mr.  H(tw^ 
kins  having  at  this  time  no  doubt  left  upon  his 
mind  of  the  marriage,  and  fearing  from  the  man- 
lier and  conduct  of  Mr.  Dalrympley  that  he  had  it 
in   contemplation    to    marry   Miss  Manners^  the 
sister  of  the  Duchess  of  St.  Alban*s^  he  cautioned 
him  in  the  most  anxious  manner  against  taking  such 
a  step,  and  in  the  strongest  language  which  he  was 
able  to   express,   described  the  mischiefs  which 
wokAA  result  from  such  a  measure,  both  to  himself 
uid  the  lady,  and  the  difficulties  in  wnich  their 
respective  families  might  be  involved,  owing  to 
Mr.  Dalrymple*^  previous  marriage. 

Mr.  Haxvkim  thought,  at  the  time,  that  those 
admonitions  had  had  the  good  effect  of  de* 
(erring  him  from  the  intention  of  marrying 
Miss  Manners^  though  he  mentions  a  circum^ 
stance  which  bears  a  very  different  complexion, 
viz.  that  Mr.  Dalrymple  took  from  him,  almost 
by  force,  some  of  Miss  Gordon's  letters,  and 
piurticularly   those    annexed    to    the    allegation. 

K  4  He 
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t}AL%tHtLK  V.  He  8ft3^  '*  that  Mr.  Dabymple  took  them  under 

DAL«rMFL£.   ,^  pretence  of  shewing  them  to  Lord  Stair^  and 

i6dijfu^  1811.  '*  seemed  by  his  manner  and  expressions  to  con«» 

<^  sider  that  he  had  thereby  possessed  himself  of 
*^  the  means  of  shewing  that  Johanna  Dalrymple 
**  was  not  his  wife.'*  It  was  about  the  end  of  the 
mcmth  of  May^  that  Mr.  Hawkins  and  Mr.  Dal- 
tywifle  held  this  conversation  at  Findon^  and  upon 
the  Sd  of  the  following  month,  Mr.  Dalrymple  was 
married  to  Miss  Manners^  before  it  was  possible 
that  Miss  Gordon  could  know  the  fact  of  his  ar^ 
rival  in  England.  Upon  her  knowledge  of  the 
marriage,  she  immediately  proceeds  to  call  in  the 
aid  of  the  law. — I  profess  I  do  not  see  what  a 
woman  could  with  propriety  have  done  more  ta 
establish  her  marriage  rights ;  Mr.  Dalrymple 
was  all  the  time  abroad,  and  the  place  of  his 
residence  perfectly  unknown  to  her;  no  process 
could  operate  upon  him  from  the  Courts,  either  of 
Scotland  or  England^  nor  was  he  amenable  in  any 
manner  whatever  to  the  laws  of  either  country. 

She  did  all  she  could  do  under  the  obligations  of 
secrecy,  which  he  had  imposed  upon  her,  by  enter- 
ing  her  private  protest  against  his  forming  any  new 
connection  ;  she  appears  to  me  to  have  satisfied  the 
whole  demands  of  that  duty,  which  such  circum- 
stances imposed  upon  her ;  and  I  must  say,  that 
if  an  innocent  lady  has  been  betrayed  into  a  mar 
riage,  which  conveys  to  her  neither  the  characta 
nor  rights  of  a  wife,  I  cannot,  upon  any  evidenc 
which  has  been  produced,  think  that  the  condu 
of  Miss  Gordon  is  chargeable,  either  legally 
morally,  vdth  having  contributed  to  w  disastn 
an  event. 
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Little  now  remains  for  me,  but  to  pronounce  dalrtmpli  ». 
the  formal  sentence  of  the  Court,  and  it  is  im-     ^^''^^^^^^ 
possible  to  conceal  from  my  own  observation  the  16th  ju/yisu. 
distress  which  that  sentence  may  eventually  in- 
flict upon  one,  or  perhaps  more  individuals ;  but 
the  Court  must  discharge   its  public  duty,  how- 
ever painful  to  the  feelings  of  others,  and  possibly 
to  its  own  ;  and  I  think  I  discharge  that  duty  in 
pronouncing,  that  Miss  Gordon  is  the  legal  wife 
of  John  William  Henry  Dalrymple  Esq.  and  that 
he,  in  obedience  to  the  law,  is  bound  to  receive 
her  home  in  that  character,  and  to  treat  her  with 
conjugal  affection,  and  to  certify  to  this  Court  that 
he  has  so  done,  by  the  first  Session  of  the  next 
Term.* 


*  From  this  decree  an  appeal  was  alleged  and  prosecuted  to 
the  Court  of  Arches.  In  the  course  of  those  proceedings  an 
intervention  was  given  for  JLaiiraDaZj^mpZ^-— described  as  wife  of 
John  William  Henry  Dalrymple  Esq.  the  Appellant  in  the  cause. 
On  the  3d  Session  of  Mich,  Term,  viz.  18th  of  November  1 81 1»  an 
allegation  was  asserted  on  her  behalf,  and  the  Judge  assigned  to 
hear,  on  the  admission  thereof,  on  the  by-day.  On  that  day, 
viz.  4th  of  December^  her  Proctor  prayed  the  assignation  to  be 
continued,  which  was  opposed ;  and  the  Judge  concluded  the 
cause,  and  assigned  the  same  for  sentence  on  the  next  court 
day.  On  the  first  Sess.  Hil.  Ter.  viz,  January  1812,  her  Proctor 
alleged  the  cause  to  have  been  appealed:  and  the  appeal  was 
accordingly  prosecuted  to  the  High  Court  of  Delegates,  where  the 
grievance  complained  of  was,  '*  that  the  Judge  of  the  Court  of 
•«  Arches  had  rejected  the  prayer,  of  the  said  Laura  Dalrymple^ 
"  for  time  to  be  allowed  for  the  admission  of  an  aU^tion  on  her 
"  behalf.**  Time  was  allowed  by  the  Court  of  Delegates — And 
the  cause  being  there  retained,  her  allegation  was  given  in,  and 
opposed,  and  ultimately  rejected.  The  cause  was  afterwards 
heard  upon  the  merits;  and  on  the  19th  of  January  1814,  the 
sentence  of  the  Consistory  Court  was  affiriQed. 


1^  CASES  DETJBIOilNEd'  IN  IfiE 

The  Office  of  the  Judge  promoted  bt 
COX  V.  GOODDAY. 

7th  Dtc  1810.  nrHIS  was  a  cause  of  Office  promoted  by  Hannah 
olltlZ'  C!o^^  a  Parishioner  and  Inhabitant  of  TerUng. 

thest.s&eE.d.  Esses^  agaixist  The  Reverend  William  Gooddojf^ 

a^nst  the  Vicar  of  the  said  Parish,  *^  for  the  lawful  correction 

S^/^in"*'  *^  and  reformation  of  his  manners  and  excesses^ 

^ce!^"**  *^  especially  for  quarrelling^  chiding^  and  brawUng^ 

Defence  —that  «  ^y  i^ords,  in  the  Said  Parish  Church  of  TerUng^"^ 

they  were  justi-  ^  ^j 

— MtmZitd.      On  the  part  of  Mn  Goodday^  Drs.  Arnold  and 

Bumaby  objected  to  the  admission  of  the  articles, 
on  the  ground,  that  they  only  imputed  matter  of  an 
admonitory  nature,  such  as  was  the  duty  of  the 
.  Clergyman  to  express,  upon  his  seeing  an  impro* 
priety  committed  during  the  time  of  Divine  Service^ 
and  therefore  did  not  come  under  the  offence  meant 
by  the  statute. — On  the  other  side,  the  admission 
was  supported  by  Dr.  SiK^abey^ndi  Dr.Edwards,  upon 
the  words  of  the  articles  themselves;  pteading,<<  that 
during  the  sermon  he,  Mr.  Goodday^  was  preach- 
ing, he  did,  without  any  just  cause  or  provocation 
whatever,  and  with  great  warmth  and  passion, 
'<  and  with  a  loud  voice,  address  the  complainant 
**  from  the  pulpit,  to  the  following  effect:  ^'Miss 
"  Cox^  I  have  observed  the  most  indecent  beha- 
"  viour  from  you  in  this  Church  from  time  to  time, 
"  and  if  you  cannot  behave  better,  I  will  order  the 
"  sexton  to  turn  you  out;  1  have  represented 
"  you  to  the  Bishop,  and. will  again ;  and  if  that  will 
"  not  do,  I  will  put  you  into  the  Spiritual  Court." 
The  articles  further  stated,  "that as  Miss  Cox  and 
"  her  sister,  to  whom  he  had  administered  the 
"  Sacrament  in  the  morning,  were  going  out  of  the 
**  Church,  he  said,  "  let  them  go,  let  them  go  to  a 
"  playhouse,  and  act  their  acts  there.'' 

JUDG- 
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Judgment.  cox  ». 

Sir  ff.  Scott.  —  This  is  a  proceeding  against  a 


eieigyman,  on  the  statute  of  Edward  YL,  for  Jl^j^'/jlJ^; 
brawling  and  chiding  in  a  Church.  This  statute 
was  made  to  repress  the  disturbances^  that  in  the 
early  ages  of  the  Reformation  were  too  apt  to  arise 
between  the  Professors  of  different  religions.  It 
has  since  been  applied  further  —  to  repress  quar- 
rels and  offences  violating  the  sacred  character  of 
those  places.  This  statute  is  not  absolutely  neces- 
sary to  found  the  jurisdiction  of  the  Ecclesiastical 
Court ;  as  It  has  undoubtedly  a  right  to  punisli  o€> 
fences  in  disturbance  of  public  worship,  Ther^ 
must  be  some  jurisdiction  in  reason  and  in  prin* 
ciple  to  effect  this  ;  and  it  properly  belongs  to  the 
Ecclesiastical  Court.  It  has  been  objected,  tJuii 
the  offence  charged,  does  not  come  within  the 
words  of  the  statute ;  and  perhaps  it  is  not  neces* 
sary  that  it  should,  on  the  observations  whicK  I 
have  made. 

Here  a  Clergyman  is  chorged,  that  mthoutanj/jtut 
cause  or  provocationj  he  did,  with  a  loud  voice,  and 
in  a  quarrelling  manner,  address  the  complainant 
in  the  words  that  have  been  set  forth  ;  and,  it  has 
been  said,  that  this  is  no  offence  at  all  —  no  more 
than  reproof,  which  a  Minister  is  justified  in  using, 
and  bound  to  use,  against  an  impropriety  of  con- 
duct. It  is  impossible  to  say  that  cases  may  not 
arise,  which  would  justify  such  an  act,  as  far  as 
wifi  necessary  to  remove  an  obstruction  to  the 
public  service. 

In  this  case,  part  of  the  charge  in  the  articles  is, 
that  no  offence  had  been  committed  by  the  lady, 
to  call  for  this  public  reproof —that  will  be  a  sub- 
ject q£  evidence  hereafter  to  be  adduced.    At 

present, 
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Cox  V.       present,  and  fpr  the  mere  purpose  of  admitting 
^^'^°^^'     the  articles,  I  am  to  consider  that  such  was  the 


7th />fc.  1810.  fact,  and  that  there  was  no  cause  for  such  inter-* 
ut-ftA.1811.  pogitjQjrj^    f\^Q  words  that  were  used,  are,  in  my 

opinion,  of  a  chiding^  quarrellingy  and  brawUng  na* 
ture,  even  if  expressed  without  any  tone  of  passion ; 
for  the  words  themselves  are  of  a  passionate  tenor* 
The  articles  state  also,  that,  in  the  morning,  he  had 
administered  to  the  parties  the  Holy  Sacrament.  I 
think,  this  is  not  so  immaterial  as  to  be  improper  to 
be  admitted  to  stand,  —  that  they  were  persons  who 
had  been  admitted  to  the  Holy  Communion.  It  may 
aggravate  the  imprudence  of  this  language :  -—The 
words  are  very  particular — "  Let  them  go  to  the 
"  play-house,  and  act  their  acts  there." — It  is  dif- 
ficult to  assign  any  meaning,  that  can  be  defended 
from  the  charge  of  impropriety,  to  such  words  -^ 
uttered  in  such  a  place,  and  on  such  an  occasion  ; 
they  cannot,  upon  the  most  tender  consideration, 
be  deemed  to  come  within  the  bounds  of  decorum^ 
and  propriety.  It  will  be  for  the  Clergyman  to 
justify  himself;  and  if  he  does  not,  it  will  be^the 
bounden  duty  of  this  Court  to  say,  that  he  has 
exceeded  his  duty. 

ift^irft.ifn.  On  this  day,  Mr.  Goo(/(2t7y  appeared  in  person, 
and  gave  an  affirmative  issue  to  the  articles ;  when* 
it  was  prayed,  on  the  part  of  the  promoter,  that 
the  Court  would  suspend  Mr.  Goodday^  from  the 
administration  of  his  office,  so  long  as  It  should 
deem  meet  —  and  condemn  him  in  costs. 

Judgment. 
Sir  William  ScotU  —  Mr.  Goodday  —  You  have 
been  proceeded  against  for  brawling  in  the  Church,. 

of 
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of  which  you  are  the  Minister.      The   articles       Cox  i». 
state    that  you  did  so,   during  a  sermon  which 


you  were  preaching,  addressing  yourself  to  Miss  yth^cisio. 

Cox,    in   the   manner   which   is   there  pleaded. 

You  have  admitted  the  substance  of  these  articles, 

and  of  course  you  have  admitted  what  the  articles 

charge,  that  this  was  done  without  any  ojffence  conh- 

mitted  by  Miss  Cox,  that  called  for  any  censure. 

You  have  therefore  admitted  that  you  have  been 

betrayed  into  a  public  act  of  indiscretion ;  and 

it  becomes  my  duty,  as  representing  the  Bishop, 

to  recommend  greater  caution  in  the  future  exer* 

cise  of  your  public  functions. 

The  duty  of  maintaining  order  and  decorum  in 
the  Church,  lies  immediately  upon  the  Church- 
Wardens,  and  if  they  are  not  present,  or  being  pre- 
•ent  do  not  repress  any  indecency,  they  desert 
their  proper  duty.  The  Officiating  Minister  has 
other  duties  to  perform,  those  of  performing  Divine 
Service.  In  saying  this,  I  do  not  mean  to  say^ 
that  occasions  may  not  occur,  in  which  it  may  not 
be  justifiable,  and  even  unavoidable,  for  him  to 
take  a  part  in  suppressing  any  disorder  or  inter- 
ruption in  the  Church.  It  is  rather  unfortunate 
when  they  do  occur;  and  if  they  do,  they 
ought  to  be  used  with  the  most  guarded  pru- 
dence and  gravity.  If  passion  is  interposed,  it  is 
apt  to  break  out  in  unseemly  expressions,  such  as 
may  be  deemed  to  have  been  indulged  on  the  pre- 
sent occasion :  —  They  produce  surprise  and  dis- 
composure in  the  Congregation,  may  endanger  thcT 
engaging  the  Minister  himself  in  scenes  of  alterca- 
tion, and  contention,  that  may  derogate  from  the 
proper  dignity  of  his  functions,  and  may  produce 
unhallowed  consequences,  very  inconsistent  with 
tiie  purposes,  for  which  himself  and  the  assembly 

are 
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Cox  •.      are  collected  together.    In  the  present  case,  you 
'     have  admitted,  that  no  such  occasion  had  occurred, 


7fh  Dec 
\%X  Feb 


f.isio.  38  called  for  your  interposition.    It  becomes  there- 

.  1811* 

fore  my  painful  duty  to  admonish  you  to  guard 
your  zeal  with  more  temper  and  discretion  —  and 
I  so  admonish  you ;  and  further,  I  must,  in  obe- 
-dience  to  the  statute,  suspend  you  from  the  admi- 
nistration of  your  office  for  one  fortnight,  to  be 
computed  from  this  day.  But  as  you  have  appeared 
in  person  to  receive  this  admonition,  I  shall  not 
think  it  necessary  to  order  the  publication  of  the 
sentence  in  the  Church,  or  to  enlarge  further  upon 
the  subject. 


POUGET  V.  TOMKINS, 

FALSELY   CALLING   HERSELF   POUGET. 


a^th  Jim.  i8ia.  'JpHIS  was  a  suit  of  nullity  of  marriage  brought 

mSe^by  ^y  *®  ^t^^r  ^^  WiJUam  Peter  Pouget,  as' 

TtaMon  of  false    guardian  of  his   son,  by  reason  of  minority,  and 

Md  imperfect       ^       ^     ^  ^  \    J^  iv      ..  /•  l  • 

publication  of  Want  01  cous^ut,  and  the  publication  of  bannSf  in 
•i<^"rf  onT"*  names  not  corresponding  to  the  true  name  of  Che 
SwA  hll<nl^en   parties,  as  required  by  the  marriage  act. 

the  name  most 

^^!^  used  Judgment. 

Sir  WiUiam  Scott.  — This  is  a  proceeding  to 
annul  the  marriage,  which  has  been  had  between 
these  parties,  at  the  suit  of  the  father,  by  reason 
of  publication  of  banns  in  false  names,  connected 
with  the  minority  of  the  husband,  and  want  of 
consent  of  his  father. 

-  The  suit  is  brought  by  the  father,  as  guardian 
of  the  son,  who  is  much  under  age,  being,  at  the 
time  of  the  marriage,  of  the  age  of  16  years  only, 
having  been  bom  on  the  5th  of  May  1794,  and 

married 
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married  on  ^e  £8th  January  18  tO,  at  St.  Andrea^ Sy     pouoet  v. 
Holbom,  though  his  father's   residence  was   in 


Marjflebane.    The  alleged  wife  was  a  servant  in  34th /on.  is  13. 

the  family,  and  her  age  is  not  particularly  stated. 

I  have  letters  from  her  exhibitedf  which  shew  that 

she  was  an  uneducated  woman,  but  nothing  which 

marks  her  age,  a  circumstance  that  might  have 

been  material,  in  a  case  of  this  kind,  in  which 

fraud  is  charged.    It  i^ipears  that  be  was  described, 

in  the  publication,  as  WUUam  Pouget,  ini&tead  of 

WilUam  Peter  Pouget.      In  strictness,  I  conceive, 

that  all  parts  of  a  baptismal  name  should  be  set 

forth,  as  composing  altogether  the  name  and  legal 

description  of  the  party.    At  common  law  they 

are  all  set  forth,  and«  if  any  part  is  omitted,  it  is 

ground  for  a  plea  in  abatemait.    Ib  proclamation 

of  banns,  it  is  also  highly  proper,  that  they  should 

be  enumerated ;  at  the  same  time  I  caotuot  ^q  w 

&T  as  to  say  that,  in  all  cases,  it  is  absolutely  mtd 

essentially  necessary^    and   that  the  pubUoatjpn 

would,  on  account  of  such  omission  alone,  in  all 

cases,  be  invalidated.     Where  there  was  no  fraud 

iAtended,  nor  any  deception  practised,  and  where 

ike  suppression  was  only  of  a  .dormant  name,  that 

had  not  been  generally  used,  it  might  be  too  amch 

to  hold,  that  a  perfectly  honorable  marriage  should 

be  invalidated  by  such  omission. 

The  case  might  be  put  also,  that  one  party  h^  wfl- 
fully  suppressed  a  dormant  name,  not  known  to  the 
other,  for  the  purpose  of  reserving  a  plea  foor  invali- 
dating that  marriage  at  a  future  time.  That  would 
bean  effect,  which  the  law  would  be  unwilling  to  gi<ve 
to  an  omission  so  practised.  Where,  however,  there 
is  fraud  intended,  and  where  the  omission  isnot 
casual,  bat  intentional,  and  mad^  a  principal  part 

of 
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tVuk^hb.'    ^f  ^^  machinery  of  the  fraud,  I  should  hold,  that 
■      the  Court  would  be  bound  to  enforce  the  mokt 


tiih  Jan.  itis.  literal  interpretation,  for  the  purpose  of  supporting 

the  true  spirit  of  the  act. 

It  has  been  said,  in  argument,  that  the  Court  is 
forbidden  to  inquire  into  the  publication  of  the 
banns,  for  the  purpose  of  shewing  a  false  residence 
contained  in  it,  after  the  marriage  has  been  actually 
celebrated;  but  this  exception,  on  which  that 
restraint  is  expressed,  shews,  that  the  Court  is  at 
liberty  to  inquire  into  the  manner,  in  which  the 
banns  have  been  published,  for  the  purpose  of 
shewing  that,  in  other  respects,  that  publication 
was  vicious,  and  consequently  the  marriage  was 
void.  It  remains  therefore  only  to  consider,  to 
•  what  class  of  cases  this  particular  case  belongs. 

The  minor's  name  of  baptism  was  WilUam  Peter^ 
and  it  is  proved,  by  the  testimony  of  his  family, 
that  the  first  name,  William^  had  been  superseded 
in  common  use,  and  that  he  had  been  constantly 
called  Peter.    The  grandmother  says,  that,  from 
his  baptism,  her  grandson  has  been  constantly  ad- 
dressed, by  the  christian  name  of  Peter  only,  by  his 
Inelations  and  friends,  and  is  scarcely  known  by  his 
other  name  of  WilUam^  except  to  his  near  relations. 
It  is  also  proved  that,  in  various  letters  written  by 
him  to  his  father,  he  commonly  subscribed  him- 
self Peter  Pouget;  but  that,  since  the  commence* 
ment  of  this  suit,  the  witness  has  observed  the 
signature  of  Peter  William  Pouget.     In  two  let- 
ters of  the  party,  against  whom  the  suit  is  brought, 
she  addresses  him  by  the  name  of  Mr.  Peter  ;  so 
that  it  is  clear  that,  although  WilUam  was  a  bap- 
tismal name,  it  had  been  almost  obliterated  in 
common  use  \   and  the  name  of  WifRam  Pouget 

^uld 


** 
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would  not  have  described  him  to  most  persons  so  ^^^'^  »• 

*  ^  ToMKINf. 

as  to  notify  him.    The  name  that  was  kept  out  of 


the  pubUcation  was  the  only  one,  by  which  the  party  »**  ^*^' » w«. 
had  usually  been  known.  To  effect  a  marriage 
then  with  William  Peter  Potiget  under  the  unknown 
description  of  William  Pouget  only,  is  unquestionu 
ably  a  fraudulent  act,  being  under  a  description 
which  does  not  properly  belong  to  the  party ;  but 
must  be  considered  as  assumed,  for  the  required 
purpose  of  notification,  with  intention  of  falser- 
hood.  By  what  preliminary  steps  the  marriage  was 
brought  about,  does  not  appear;  sihce  nothing 
transpires  before  the  attempt  to  publish  banns  at 
Highgate^  which  miscarried.  One  of  the  wit- 
nesses, Mary  Hemming^  who  speaks  to  this  fact^ 
says,  "  that  she  received  from  William  Petdr 
**  Pouget,  a  paper  containing  the  names  of  himself 
•*  and  the  said  Lvcretia  Tomkins ;  that  he  sent  her 
<^  in  a  coach  to  order  the  banns  for  their  marriage 
'*  to  be  put  up  in  Highgate  Church,  but  on  her 
"  delivering  the  same  to  the  clerk,  he  asked  her  if 
•*  the  parties  resided  in  the  parish  ?  to  which  she, 
*'  after  some  hesitation,  answered,  she  believed 
"  they  did,  but  that  she  did  not  know  where ; 
*^  and  in  consequence,  as  she  apprehends,  of  the 
"  clerk's  not  believing  her,  the  banns  were  not 
•*  published." 

It  appears,  in  this  case,  that  the  banns,  on  which 
the  marriage  took  place,  were  delivered  by  the 
minor  —  that  circumstance  would  not  take  away 
the  fraud,  which  is  not  charged  to  be  committed 
on  the  boy,  but  on  the  rights  of  the  father  j  and 
though  it  might  have  been  a  grosser  case,  if  it  was 
proved  that  the  party,  charged  with  the  fraud,  had 
been  more  active  in  giving  the  banns  herself,  yet 

VOL.  II.  L  it 


i 
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PouGET  V.    it  makes  no  material  difference  that  they  were  de- 
^^MKiNs^    livered  by  the  boy,  so  far  as  regards  the  fraud  upon 


-uh  Jan.  i8ia.  the  parent.     The  account  which  the  same  witness 

gives  of  the  marriage  is,  "  that  the  parties  were 
married  in  the  presence  of  her,  the  deponent, 
by  the  name  of  William  Pougetj  as  she  recollects, 
from  the  clergyman  putting  several  questions, 
and  being  very  particular  in  his  name  and  place 
**  of  residence,  to  which  he  answered,  that  his 
"  names  were  William  Pouget ;  and  being  con* 
"  fused,  Mr.  Wyatty  the  brother-in-law  of  the  said 
"  Lucretia  TomkinSj  gave  evasive  and  untrue  an- 
"  swers  for  him,  as  to  his  residence.''  It  may  indeed 
be  inferred  from  this,  that  this  person  had  probably 
been  a  principal  mover  in  the  business,  though  this 
does  not  distinctly  appear  from  any  other  part  of 
the  trantoction.  It  is  clear,  however,  that  banni^ 
were  published  in  the  name  of  William  Pougetj 
omitting  Peter ;  that  the  father  and  family  was 
entirely  ignorant  of  the  transaction,  and  not  in- 
formed of  it  till  some  months  aflei*wards,  when 
they  expressed  their  surprise  and  grief  at  what  had 
happened. 

The  Act  of  Parliament  recites,  **  that  great  in- 
•*  conveniences  have  arisen  from  clandestine  mar- 
"  riages,'*  and  proposes  to  provide  against  them  in 
future :  for  that  purpose  it  directs  the  true  names 
and  residence  to  be  given  to  the  minister,  in 
writing,  seven  days  before,  or  he  is  not  obliged  to 
publish  the  banns,  though  he  is  not  forbidden  so 
to  do.  It  has  been  matter  of  regret  that  this  pro- 
vision of  the  act  has  not  been  more  generally  ob* 
served.  The  clear  intention  of  the  act  is,  that  the 
true  names  of  the  parties  should  be  published; 
and,  if  they  are  not  so  published^  it  is  no  publica^ 

9  tion : 
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tion :  no  notice  is  given,  and  no  opportunity  is     pouoet  ». 
afforded  to  any  one  to  allege  an  impediment.     It     '^°*"^'^'' 
has  been  constantly  held  therefore,  since  the  case  24ih/afi.i8ia. 
of  Early  v.  Stevens '^^  that  a  publication   in  .false 
names  is  no  publication. 

It  was  pleaded  in  the  libel,  that,  at  the  time  of 
publication  at  SL  Andrew^s^  Holbom,  the  parties 
were  not  living  in  that  parish,  but,  at  his  father's 
residence,  in  another  parish.  It  was  pleaded  as  a 
circumstance  of  fraud ;  and  it  was  objected  to  on 
the  admission  of  the  libel,  as  in  violation  of  the 
10th  section  of  the  Marriage  Act,  which  forbids 
the  Court  to  inquire  into  the  fact  of  such  residence. 
It  was  answered,  that  it  was  not  done  for  the  pur- 
pose of  invalidating  the  marriage,  but  merely  to 
shew  the  fraudulent  character  of  this  transaction^ 
from  the  conduct  of  the  parties.  The  article  was 
admitted  with  hesitation  by  the  Court,  and  subject 
to  future  objections ;  and  if  it  was  necessary  to  de- 
cide  on  that  point,  I  should  entertain  very  strong 
doubts ;  as  the  words  of  the  act  are  very  exclusive, 
**  that  it  shall  not  be  allowed  to  be  done  touching 
"  the  validity  of  the  marriage ;"  and  if  I  was 
called  upon  to  determine,  I  should  still  hesitate  to 
admit  that  article.  It  is  however  unnecessary,  as 
the  same  inference  arises  from  other  parts  of  the 
transaction  not  liable  to  the  same  objection.  The 
attempt  to  have  the  banns  published  at  HighgatCy 
and  the  behaviour  of  the  parties  on  that  occasion, 
sufficiently  establish  the  fraudulent  purpose. 

All  these  circumstances  proclaim  the  fraud.  If 
the  age  of  the  wife  had  appeared,  the  case  of  fraud 
might  have  been  still  stronger.     What  the  actual 

♦Consist.  1785. 

L  2  disparity 


148  CASES  DETERMINED  IN  THE 

PoDGKT  V.    disparity  was  does  not  appear.     The  boy  was  a 

T^***^""'     school  boy,  of  sixteen  years  only,  and,  at  any  rate, 

34th  Jan.  1812.  to  be  presumed  much  younger  than  the  wife.     It 

is  not  a  case  of  casual  omission,  and  where  one 
party  has  committed  a  fraud  upon  the  other  —  in 
either  of  which  cases  the  Court  might  have  pos- 
sibly hesitated  ;  but  a  confederacy  of  both  to  de- 
ceive the  father.  Under  this  view  of  the  case,  I  am 
of  opinion,  that  the  suppression  of  one  baptismal 
name  is  such  a  false  description,  as  will  be  sufficient 
•to  render  the  marriage  null  and  void. 


HARRIS  r.  HARRIS. 

dd  Feb.  1813.   TTHIS  was  a  case  of  divorce,  by  reason  of  cruelty, 
iHvofce  by  brought  by  Elizabeth  Mary  Harris  against  her 

iy,  on  wofdf  of  husband,  WiUiam  Harris^  of  the  parish  of  St.  Dun* 

panted  by  Statl^  StCpnej/. 

Viol«ice|fce. 

Judgment, 
Sir  William  /Sco//.— This  is  a  suit  brought  by  the- 
wife,  for  separation  by  reason  of  cruelty,  in  which 
there  is  no  defensive  allegation  on  the  part  of  the 
husband ;  and  the  Court  has  only  to  determine, 
how  far  the  prayer  of  the  wife  is  supported  by  the 
facts  stated  by  the  witnesses,  who  have  been  exa- 
mined on  her  libel.  The  Court  is  not  in  the  habit 
of  interfering  in  ordinary  domestic  quarrels ;  and 
there  may  be  much  unhappiness,  from  unkind 

ID  treat. 
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treatment,  or  violent  and  abusive  language,  ill     lUnEitv. 
which  parties  can  obtain  no  relief  in  this  form  j      "^**"' 


but  must  be  left  to  correct  the  intemperance,,  of  ad/«6.  i8)3. 

which  they  complain,  by  such  private  means  as 

they  can  employ  for  the  purpose^    There  must  be 

something  which  renders  cohabitation  unsafe,  or 

is  likely  to  be  attended  with  injury  to  the  person^ 

or  to  the  health  of  the  party,  in  order  to  sustain 

an  application  to  this  Court.     Words  of  menace 

may  partake  of  either  of  these  characters ;  they 

may  be  merely  the  language  of  passion,  or  they 

may  be  the  expression  of  determined  malignity, 

which,  if  they  are  likely  to  be  carried  into  effect, 

may  warrant  the  Court  to  interpose,  and  prevent 

the  actual    mischief  which  is  thus    threatened. 

Where  such  violence  of  language  is  accompanied 

with  blows,  it  is  a  more  aggravated  case,  and  the 

mischief  is  actually  inflicted.     It  is  impossible  for 

the  Court  to  say,  there  has  not  been  that  species 

of  ill-treatment  in  the  present  case. 

It  is  proved  by  the  evidence  of  the  servants, 
who  appear  to  have  given  a  very  impartial  testi- 
mony, and  even  speak  favorably  of  the  husband's 
affectionate  behaviour  to  his  chUdren,  that  he  had 
been  in  the  constant  habit,  for  a  considerable 
time,  of  insulting  his  wife  with  the  most  oppro- 
brious language ;  and  I  see  nothing  to  induce  the 
Court  to  suspect  that  these  witnesses  have  spokea 
with  undue  colour,  or  partiality,  ia  the  accounts 
which  they  have  given. 

The  first  matter  complained  of,  is  an  act  of 
violence  in  May  1803,  of  which  there  is  no  direct 
evidence  -,  but  the  Court  has^  I  think,  sufficient 
proof  that  a  blow  was  actually  given.  The  two. 
sisters  of  the  wife  say  ^*  that  in  June  1803  she  had, 

L  3  "  for 
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Hakris  V,     "  for  some  time,  abstained  from  her  usual  visits 
"""'"*•      "  to  her  father's  house,  and  that  when  she  came. 


2d  Feb.  iBid.  "  on  being  asked  the  cause  of  her  absence,  and 
"  being  questioned  as  to  a  mark  on  her  chin,  she 
"  declined  at  first  to  say  any  thing,  and  did  not 
"  appear  eager  to  complain ;  but,  on  being  pressed, 
"  she  said  ^  she  had  received  a  blow  from  her 
"  husband  with  a  poker ;'  and  they  further  allege, 
"  that  the  mark  continued  for  some  time.'*  There 
is  also  a  confession  of  the  husband,  which  supports 
this  statement,  at  a  later  occasion,  when  he  ad- 
mitted to  Elizabeth  Jacksoriy  "  that  he  had  sintck 
"  her  before  ;'*  which  must  be  taken  either  as  an 
acknowledgment  of  this  blow,  or  as  adding  to  tlie 
number  of  injuries  of  which  the  wife  has  to  com- 
plain. That  she  bore  this  treatment  with  all  the 
patience  that  can  be  required  from  a  wife,  is  also 
satisfactorily  proved.  It  appears  further,  that  she 
was  deposed  from  the  management  of  her  family, 
which  was  given  to  his  sister,  Ajin  Harris ;  that 
she  was  not  permitted  to  dress  suitably  to  her 
situation  in  life ;  and  that  she  had  been  obliged 
to  resort  to  the  kindness  of  her  own  family,  for 
occasional  supplies  of  money.  The  terms  fool, 
devil,  and  liar,  are  amongst  the  mildest  that  were 
applied  to  her.  There  is  evidence  of  a  threat  "  to 
"  throw  a  knife  in  her  face,  at  the  time  when  he 
"  actually  had  a  knife  in  his  hand  ;  and  also  that 
"  he  would  knock  her  head  off;'*  words  which 
are  well  calculated  to  excite  just  alaim  in  a  mind 
of  greater  firmness,-  than  she  probably  possessed. 

The  only  suggestion  that  is  offered  to  the  Court 
in  exculpation  is,  that  she  had  habits  of  contract- 
ing debts,  which  might  justify  the  severity  of 
taking  the  management  of  her  family  from  her. 

But 
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But  when  the  Court  sees  the  manner  in  which  she     harhs  p. 

was  kept  as  to  her  own  dress,  It  has  reason  to  sup-      """""'' 

pose  that  if  these  habits  were  satisfactorily  proved,    3d  j^eb.  laia. 

which  they  are  not,  they  were  still  not  more  than 

the  husband  himself  may  be  considered  to  have 

occasioned.    The    facts,  above   referred   to,   are 

spoken   to  by  Jane  Benson^  who  says,  "  that  on 

*^  one  occasion,   in   the  year  1811,  there  was  a 

"  quarrel,  on  account  of  some  allowance  she  had 

^*  received  from  her  father,  for  her  own  Use,  which 

"  the  husband  wanted  to  apply  to  domestic  pur- 

"  poses,  to  buy  the  children  some  shoes,  and  that 

'^  he  flew  into  a  great  passion,  and  abused  her 

'^  father  as  a  villain  and  a  fool.''     I  see  no  reason 

to  think,  that  she  was  not  fully  justified  in  the  use, 

which  she  proposed  to  make  of  the  allowance,  op 

that  it  was  other  than  was  intended  by  her  father. 

The  same  witness,  on  the  12th  article,  speaks 
to  a  quarrel  at  supper,  in  which  the  husband  swore 
•  that  if  she  did  not  mind  what  she  was  about,  he 
"  would  throw  a  knife  in  her  face."  On  the  11th 
of  September  there  is  satisfactory  evidence,  in  the 
depositions  of  Sarah  Chalky  of  a  blow  **  given  by 
**  a  tea-Clip,  and  that  the  child  came  down  stairs 
**  and  said,  that  his  father  had  thrown  a  tea-cup 
'*  at  his  mother,  and  had  cut  her  face  and  it  bled ; 
*^  that  she  immediately  went  up,  and  saw  a  cup 
"  broken  all  to  pieces  in  the  room,  and  the  wife's 
*f  face  bleeding,  and  there  was  a  scar  on  her  face  for 
**  some  time  after.  That,  about  seven  months  ago^ 
the  husband  asked  the  deponent  if  she  had 
heard  any  thing  about  the  cup,  and  she  told 
<<  him  what  the  child  had  said,  and  he  could  not 
•*  deny  it.'*    His  silence,  in  conjunction  with  the 

L  4  circum- 
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HARftM  9.     circumstances  stated,  leaves  no  doubt  on  the  mind 


aiJe*..isia,  On  the  14th  of  November  there  was  another 
outrage,  which  led  to  the  final  separation.  This 
happened  in  consequence  of  some  dispute,  about 
the  testamentary  dispositions  of  her  father's  will. 
On  this  Ann  Cole  says,  "  that  on  the  night  of  the 
**  father's  funeral,  Mr,  Harris  asked  her  to  let 
"  him  see  her  father's  will,  which  she  refused ; 
**  that,  afler  some  altercation,  Mr.  Harris  said  to 
^^  his  wife,  she  might  go  as  soon  as  she  liked,  for 
<<  she  should  have  no  peace  while  she  was  in  the 
^^  house.  That  on  some  day  in  the  same  month 
^<  of  November  she  heard  a  scuffle  in  the  parlour 
<<  at  ten  o'clock  at  night,  and  she  heard  the  said 
<*  Elizabeth  Harris  open  the  door  and  say  *  Now 
^^  I  am  off;'  that  she  went  up  stairs;  that  her 
<^  master  came  out  from  the  room,  and  desired 
<^the  deponent  to  leave  her  alone;  that  Mrs. 
'<  Harris  went  out  of  the  house,  and  the  husband 
"  shut  the  door  after  her." 

It  may  be  thought  rather  singular,  that  though 
this  happened  in  the  presence  of  Ann  Harris^  the 
sister  of  the  husband,  she  says,  ^^  that  she  was  sit- 
•*  ting  between  them  after  supper,  with  her  elbow 
**  on  the  table,  and  her  head  on  her  hand,  and 
•*  she  did  not  see  either  of  them."  It  is  further 
proved,  however,  by  his  own  admission  to  two 
persons,  "  that  he  had  put  himself  in  a  menacing 
^^  attitude,  and  thrust  his  fist  in  her  face  with 
♦*  some  violence^**  as  he  acknowledged  to  one  wit- 
ness. Ford ;  and  **  that  her  infant  child  was  in 
^*  her  arms  at  the  time;"  though  he  denies  the 
violence  to  the  other  witness,  Elizabeth  Jackson. 

On 
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On  these  facts  the  Court  is   called  upon  to  Hairm  v^ 

prevent  the  repetition  of  such  outrages,  and  It  "'^*^' 

has  no  hesitation  in  pronoiHicing  for  the  separa-  sdfw.  isia. 
tion,  as  prayed  on  behalf  g£  the  wife. 


WARING  t;.  WARING. 

'pmS  was  a  suit  for  separation  and  divorce,  by  leth/wyieia. 
reason  of  cruelty,  brought  by  the  wife,  ia  suit  of  Divorce 
which  a  libel  had  been  given  in  stating  the  charge,.  J^^^^^^^* 
a  defensive  allegation  on  the  part  of  the  husband,  — JMtificatioo, ' 
and  a  responsive  allegation  on  the  part  of  the  ductofuie^, 
lady. 

The  usual  pxoqeedings  being  had,  the  case 
was  argued  by  Dn  ^rwo/tf  and  Dr.  Lushington  on 
the  part  of  the  wife,  and  by  Dn.^rfawi^  and  Dr. 
Jerm^r  on  the  part  of  the  husband,  on  the  facts 
appearing  in  the  observations  ofthe  Court. 

Judgment. 
Sir  William  Scott. — This  is  a  proceeding  by  the 
wife  against  the  husband  for  divorce,  by  rea3on  of 
cruelty,  and  likewise  originally  of  adidtery^  It 
appears  that  the  parties  were  married  in  1800,  and 
that  there  are  five  children  of  that  marriage.  In  1 811 
the  wife  left  her  husband^  and  applied  to  this  Court 
for  a  divorce,  on  the  charge  of  cruelty  and  adultery  j 
though  that  of  adultery  has  not  been  pursued. 
A  letter  indeed  has  been  introduced,  annexed  to 
the  interrogatories,  on  which  some  observatioQSf 
tending  that  way,  have  been  made.    But  it  is  im« 

possible 
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waeiho  v.   possible  for  the  Court  to  take  up  the  suggestion  in 

Wakimo.    jJjj^j.  form,  ^s  the  other  party  has  had  no  oppor- 

16th  Jn^  1818.  tunity  of  contradicting  it.    I  shall  therefore  follow 

the  example  of  the  party  herself,  by  dismissing  that 
charge  from  any  further  consideration.  The  case, 
therefore,  standing  on  the  single  charge  of  cruelty, 
must  be  maintained  on  the  usual  principles,  which 
require  that  such  complaints  should  be  supported 
by  proof  of  violence  and  ill-treatment,  endanger- 
ing, or  at  least  threatening,  the  life,  or  person,  or 
health  of  the  complainant. 

Suits  of  this  nature  are  usually  brought  by  the 
wife,  as  the  more  infirm  party,  though  they  may 
be  also  brought  oil  the  part  of  the  husband,  and 
have  been  so  brought,  with  eflTect,  in  cases  before 
this  Court.     When  the  wife  is  the  complainant, 
presumptions  of  injury  may  be  derived  from  the 
comparative  weakness  of  her  constitution.     It  is 
not,  however,  impossible,  that  she  may  have  been 
the  aggressor,  and,  by  provocations,  have  brought 
upon  herself  the  ill-treatment  complained  of ;  when 
that  appears,  she  is  not  entitled  to  demand  relief 
from  the  Court :  it  is  the  consequence  of  her  own 
conduct,  and  she  has  the  remedy  in  her  own  hands, 
by  an  alteration  of  her  conduct ;  and  if  the  law  was 
not  backward  in  its  interference  in  such  a  case,  it 
would  furnish  the  wife  with  a  very  short  course  to 
a  sentence  of  separation,  if  she  wished  it,  for  she 
would  have  nothing  to  do  but  to  provoke  ill-treat- 
ment by  ill-behaviour.     I  do   not  mean  by  this, 
that  every  slight  failure  of  duty,  on  the  part  of  the 
wife,  is  to  be  visited  by  intemperate  violence  on  the 
part  of  the  husband.     The  correction  of  such  fail- 
ings must  be  softened,  by  a  due  recollection  of 

human 
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human  infirmity,  and  of  the  tender  relation  sub-    wahino  v., 
sisting  between  such  parties ;  and  there  may  be        ^"^^ 
cases  of  that  kind,  provoked  by  the  wife,  but  un-  leth  Jxiy  uia. 
duly  visited  by  the  husband,  in  which  the  Court 
would  not  decline  to  interfere.   But  if  the  conduct 
of  the  wife  is  inconsistent  with  the  duties  of  that 
character,  and  provokes  the  just  indignation  of  the 
husband,  and  causes  danger  to  her  person,  she  must 
seek  the  remedy  for  that  evil,  so  provoked,  in  the 
change  of  her  own  manners.     There  is  reason  to 
hope,  that  such  a  remedy  would  not  be  ineffectual ;     . 
but  should  it  prove  otherwise,  it  may  then  be  the 
proper  opportunity  for  application  to  the  powers  of 
the  Court.     Under  these  observations  I  proceed  to 
consider  the  evidence  by  which  the  charge  is  sup- 
ported. 

It  appears  certainly,  that  there  had  been  grievous 
family  dissensions  between  these  parties,  not  be- 
coming the  decorum  of  their  situation  in  life,  or 
the  duties  of  their  relation  to  each  other.  Much 
gross  abuse,  coarse  language,  personal  struggles, 
proceeding  to  the  annoyance  and  disturbance  of 
the  neighbourhood, —•  such,  indeed,  as  the  Court 
has  seldom  observed,  in  other  such  cases^  to  have 
come  before  its  notice.  But  it  does  not  necessarily 
follow  that  the  husband  is  to  blame,  or  is  the  only 
one  to  blame  ;  for  it  may  have  been  the  fault  of 
both,  or  of  the  complaining  party  herself  alone. 

On  the  view  of  the  witnesses  these  observations 
occur,  that  they  are  chiefly  servants,  respecting 
whom  it  is  a  common  remark,  that  they  usually 
give  but  unsatisfactory  representations  of  scenes  of 
this  kind,  of  many  of  which  they  can,  in  fact, 
know  but  little  —  for  they  have  seen  but  little, — 
nothing  of  the  cause  or  commencement,  and  but 

litUe 
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WAftiiro  V.   Httle  till  near  their  conclusion^  which  usually  brni^ 
^^*""*'    more  noise  along  with  it,  and  so  compels  their  at- 


)6th  Jti^i8i&  tention.  The  greater  number  of  these  witnesses 
are  produced  by  the  complainant ;  they  are  fe- 
males, and  naturally  range  themselves  on  the  side 
of  their  own  sex  ;  but  their  prejudices  and  partiaT- 
ities  (for  prejudices  and  partialities  sucfi  persons 
are  subject  to)  may  have  been  thrown  on  the  other 
side,  by  occurrences  that  have  happened  to  them- 
selves  in  the  family :  A  passionate  wife  may  have 
been  a  passionate  mistress,  and  they  will  judge  and 
speak  according  to  their  own  supposed  injuries. 
Three  are  cook-maids,  who,  from  their  situation, 
could  see  but  little  ;  they  intrude  when  the  battle 
has  raged  for  some  time,  and  become  loud  and 
vehement.  Two  are  house-maids,  liable  to  the 
same  objection,  that  they  come  in  only  towards  the 
close  of  hostilities.  The  butler  had  better  access, 
but  does  not  appear  to  have  made  the  best  use  of 
his  opportunities.  A  surgeon,  Mr.  Cooper^  like- 
wise produced,  appears  to  have  had  some  Kttle 
differences  with  the  husband,  which  may  have  in- 
sensibly coloured  his  evidence  j  but,  in  truth,  his 
knowledge  of  facts,  resulting  from  his  own  ob- 
servation, is  not  very  considerable.  In  one  pas- 
sage of  his  evidence,  he  says,  **  that  the  attention 
"  of  Mr.  Hearing  to  his  wife  was  not  what  it  should 
"  have  been.*'  This  is  matter  of  opinion ;  it  may 
depend  on  the  difierent  warmth  of  feeling  in  dif- 
ferent men,  and,  being  merely  negative,  is  hardly 
sufficient  to  sustain  a  charge  of  legal  cruelty. 

Mr.  Utterson^  who  describes  his  house  to  be  the 
next  door  to  her  own,  says,  "  that  she  came  to  his 
"  house  in  a  state  of  great  distress,  which  afiected 
^*  him  j"  but  he  knows  nothing  of  the  commence- 
ment 
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mentor  causepf  that  quarrel,  to  which  she  attributed    Wariho  v. 
it,  and  can  speak  only  to  present  appearance ;  and        ^'^'"^' 
perhaps  the  husband,  if  he  had  come,  might  have  i6th  j^isia. 
come  in  a  state  of  equal  disorder,  and  of  course 
might  have  excited  equal  sympathy. 

Many  of  the  witnesses  speak  of  frequent  noises, 
of  the  lady  calling  for  assistance  from  the  win* 
dows,  and  other  circumstances  which  indicate  a 
state  of  great  disorder  and  confusion  in  the  house. 
But  many  of  them  are  liable  to  the  objection  on 
which  I  have  already  observed,  that  the  persons,  to 
whom  she  appeals,  were  not  present  at  the  origin 
of  tlie  outcries  to  which  they  speak.  It  by  no 
means  follows,  that  those  who  cry  out  the  loudest 
have  been  the  most  peaceable.  What  might  ap- 
pear harsh  or  offensive  to  such  persons,  might  be 
justified,  or  palUated,  by  the  circumstances  out  of 
which  the  treatment  arose.  That  which  is  violent 
if  aggressive,  may  be  justified  or  excused  if  de« 
fensive:  and  if  the  wife  gave  the  first  blow — if 
ihe  was  the  prior  Icedens — though  to  return  it 
may  not  be  manly,  the  law  will  allow  for  human 
infirmity,  under  such  gross  and  scandalous  in- 
dignity. The  general  substance  of  the  evidence 
of  these  persons  is,  on  that  account,  not  entitled 
to  much  credit ;  but  even  of  these,  several  impute 
the  blame  to  the  party  complainant. 

I  come  to  the  evidence  of  Mr.  H.  Waring^  who 
has  been  examined  on  both  sides,  and  has  there- 
fore that  voucher  of  impartiality  from  both.  He 
speaks  also  with  that  moderation  which  entitles 
him  to  ample  credit  from  tiie  Court.  He  says  that 
there  were  faults  on  both  sides.  He  saw  them 
daily,  and  describes  the  conduct  of  the  wife  in 

their 
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warino  V,    their  quarrels  to  have  been  provoking,  and  that  it 
A»iNo.      ^^^^  became  violent. 


16th  jiify  1813.      The  account  of  general  behaviour,  that  is  given 

by  several  of  the  servants,  is  unfavourable  enough  ; 
she  frequently  put  herself  in  violent  passions — 
often  said  provoking  things  to  him,  which  made 
him  quarrel  with  her — that  she  would  refuse  to  go 
down  to  dinner — and  sent  irritating  messages  to 
him  by  his  child.  That,  at  other  times,  she  would 
order  dinner  not  to  be  prepared  for  him — that  she 
would  sometimes  lock  him  up  in  his  room — and 

I 

that  he  was  once  obliged  to  get  out  of  the  window. 
These  are  particulars  selected  from  the  deposi- 
tions of  Margaret  Chapman^  the  servant  who  waited 
on  them ;  of  Elizabeth  WickenSj  Lvcy  WickenSy 
and  Sarah  TVickens,  who  are  examined  on  the  part 
of  the  wife,  and  give  this  description  of  her  con- 
duct,  which  proves  it  highly  reprehensible;  and 
which  might  be  expected  to  provoke  a  husband's 
resentment,  and  in  which  she  must  be  considered 
as  the  authoress  of  her  own  wrongs,  and  not  en- 
titled to  seek  relief  from  the  Court. 

I  must  next  discharge  from  the  case,  those  parts 
of  the  libel  to  which  no  evidence  has  been  ad- 
duced:—  that  he  gave  to  her  an  emetic,  with  an 
intention  to  produce  a  miscarriage ;  on  which  there 
is  no  evidence  whatever  but  what  rests  on  the 
declaration,  that  she  herself  made  to  the  surgeon, 
and  to  a  servant ;  and  seeing  the  manner  in  which 
she  has  indulged  herself,  in  the  representations 
which  she  has  made  of  her  husband,  I  do  not  think 
that  any  statement,  so  founded,  can  be  accepted  as 
entitled  to  credit.  I  have  looked  into  the  answers, 
and  find  that  he  denies  this  imputation  positively 
on  oath.     He  says,  indeed,  **  that  he  may  have 

"  advised 
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"  advised  her  to  take  such  medicine :  but  posi-     Wahko  ». 
**  tively  denies  that  it  was  done  with  any  such        ^"''°' 
"  motive.*'  i6thJ«^i8i3. 

Another  charge  which  is  totally  destitute  of 
proof  is,  that  she  was  left  without  money  in  his 
absence;  the  fact  appearing  to  be  directly  the 
reverse.  ... 

Another,  that  he  compelled  her  to  come  down 
to  dinner,  when  she  had  just  miscarried.  That  she 
came  down  when  she  was  infirm  in  health  is  cer- 
tainly true,  but  nothing  further  is  proved,  ex- 
cept her  own  complaints,  on  which,  considering  the 
general  colour  of  her  assertions,  the  Court  cannot 
confidently  rely. 

It  is  pleaded,  that  the  husband  had  forbidden 
her  to  hold  intercourse  with  her  own  family  for 
several  years  j  and  it  was  not  without  hesitation, 
that  the  Court  admitted  that  article  to  stand,  for 
although  it  may  be  a  harsh  exercise  of  marital 
authority,  there  may  be  circumstances  that  will 
justify  that  prohibition.  And  the  Court  could  ill 
judge  of  the  reasonableness  of  such  an  injunction. 
Though  the  wife  may  be  very  amiable,  her  con- 
nexions may  not  be  so,  and  there  may  be  many 
reasons  which  would  justify  such  exclusion.* 


*  The  coincidence  of  legal  reasoning,  in  distant  ages  and 
countries,  is  not  unworthy  of  remark. — The  propriety  of  sus- 
taining such  a  restriction,  under  certain  circurastances,  is  noticed 
in  the  Jewish  Law.  —  **  Si  quis  uxori  dixcrit,  nolo  veniat  ad  mt 
*  *  pater  tuus,  mater  tua,  frater  tuus,  soror  tua,  obtemperandum  est. 
'*  Si  quid  igitur  his  adversum  accidat,- uxor  ad  ipsos  sese  iion- 
**  ferat.^  Jsti  contra  non  ibunt  visere  ad  mulierera,  nisi  si  subito 
"  quid  ei  contigerit,  morbus,  puerperium ;  nemo  enim  homo  vi 
**  cogitur  alios  ad  se  admittere."  —  Maimonides  de  Mairim.  Ju* 
diporum,  ch.  13.  s.  14. 

It 
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warino  ^        it  appears  however  that   some   coohieiSs  had 
^^^^^'     taken  place  on  pecuniaiy  matters,  as  he  thought 


i6th  Jti/yisi3.  t)iat  he  was  ill-treated  by  her  father,  on  whose  re* 

commendation  he  had  furnished  some  articles  of 
merchandize  to  a  person,  for  which  he  thought  him 
responsible,  though  the  father  did  not  so  consider  it* 
The  husband  complains  that  the  wife  threw  the 
note  from  her  fathef,  on  this  subject,  into  the  fire, 
and  ^e  admits,  in  her  own  plea,  that  she  told  the 
husband  what  would  fully  justify  such  a  surmise  on 
his  part 

Whatever  may  be  the  result  of  the  evidence  on 
these  points,  the  principal  facts  may  be  considered 
to  be  three  in  number,  on  which  the  counsel  for 
the  wife  admit,  that  if  they  are  not  proved,  so  as 
to  entitle  her  to  the  legal  consequence  of  separa* 
tion,  the  suit  must  entirely  fail. 

The  first  is  that  which  is  pleaded  in  the  eighth 
article  of  the  libel,  in  these  terms :  <<  That,  on  the 
**  night  of  the  6th  April  1808,  James  Waring j 
«*  without  any  provocation,  put  himself  in  a  vio- 
"  lent  passion,  swore  at  her  most  violently,  insisted 
<<  that  she  should  go  out  of  the  house  that  instant; 
attempted  to  drag  her,  by  force,  from  Uie  fire, 
where  she  was  sitting ;  and,  with  great  force 
**  and  violence,  beat  her  head  against  the  marble 
•*  chimney  shelf,  and  thereby  broke  the  comb 
*<  which  was  in  her  hair,  and  the  broken  part 
**  thereof  was  forced  into  her  head;  that,  by  the 
•*  violence  of  such  blow  and  the  pain  occasioned 
thereby,  the  said  Marianne  Waring  fell  to  the 
ground,  and  the  said  James  Waring  then  dragged 
her  by  the  arm  along  the  floor,  with  an  intention 
oi  putting  her  out  of  the  room,  but  her  screams 
having  brought  the  servants  into  the  room,  the 

said 
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**  ^d  James  Waring^  upon  eeeing  them,  imme*    ^^/r7nV' 

*•  diately  left  the  room.'*  — ^ L 

The  servants,  who  have  been  examined,  came  in  i^«^«^i8i3. 
in  the  heat  of  the  battle,  and  knew  little  of  what 
led  to  it.     It  turns  out,  however,  that  the  parties 
had  been   invited    to   spend   the    evening  with 
Mrs.  RtUe^  and  that  there  was  some   altercation 
about  a  coach ;  though  it  is  deserving  of  remark, 
that  the  sister  did  not  mention  the  preliminary 
quarrel  in  her  examination  in  chiefs  nor  till  she 
was  pressed  by  the  interrogatories,  that  were  ad- 
dressed to  her,  on  that  fact.    In  cAi^  she  had  said, 
that  a  quarrel  ensued  just  as  they  were  going  out, 
and  that  the  complainant  was  so  much  agitated 
by  the  altercation,  that  she  determined  on  staying 
at  home  ;  and  she  speaks  of  the  latter  part  of  this 
history  nearly  to  the  effect  of  the  plea :  But  on  the 
interrogatory  she   says,  "  that  Mr.  Waring  went 
*^  alone,  because  the  wife  sent  her  to  him  to  ask 
<*  to  have  a  coach,  and  on  his  answering  in  the 
'*  negative,  that  she  went  again  in  about  ten  mi- 
**  nutes  to  ask  the  same  question,  to  which  he 
"  replied  as  before ;  but  on  the  weather  proving 
"  rainy,  he  sent  down  one  of  the  children  to  order 
*'  a  coach  to  be  called,  and  when  he  came  down 
"  dressed,  was  angry  that  the   servant  had  not 
**  brought  one ;   and,  from  the  lateness   of  the 
"  time,  and  the  uncertainty  of  getting  a  coach, 
•*  he  went  alone,  leaving  his  wife  and  the  depo- 
"  nent  to  follow." 

I  see  no  reason,  in  this  statement,  why  the  parties 
should  be  seriously  dissatisfied  with  each  other.  It 
appears,  however,  from  Mrs.jRtt/e's  evidence,  "  that 
<«  a  message  was  sent  afterwards,  at  nine  o'clock,i 
♦«  by  her,  at  Mr.  Waring  request,  desiring  that 

VOL.  rr.  M  '    she 


162  CASE6  I^SretUVONED  IK  !«£ 

wariko  v.  u  s)ie  would  c6tii^  or  etptain  whether  she  would  of 

Waring.  ,                 '              ^ 

_^«_  "  not ;  th^it,  on  delivering  the  message,  the  servant 


u^jniy  i9ia.  it  ^as  instructed  to  say,  by  Mrs-fFaWng-,  *  that  Mr. 

u  JfTaring  himself  could  best  tell  the  reason;^  and^ 
**  with  this  message,  the  servant  wa6  sent  baclc/* 

I  cannot  but  think  that  this  was  improper 
b^aviour  on  her  part,  and  that  such  a  message 
cotild  be  intended  only  to  expose  her  husband  to 
the  ridicule  or  censure  of  the  company.  Such  con* 
duct  was  irritating ;  and  it  is  not  surprising  that 
it  should  bring  home  a  provoked  husband. 
^  What  passed  at  first,  on  his  return,  appears  only 
£bom  the  sister's  statement ;  and  when  I  consider 
how  much  she  had  made  herself  a  party,  by  not 
dissuading  the  wife  from  sending  such  a  message^ 
I  think  her  account  improbable  in  itself,  slnd 
related  under  impressions  that  tend  to  weaken  its 
clredit*  She  says,  "  that  they  were  sitting  up  for 
**  hitn,  When  he  returned,  about  twelve  o'clock, 
^*  in  a  violent  passion,  passed  the  deponent  with- 
**  out  saying  a  wcwd,  caught  hold  of  his  wife,  and 
*  jirked  her  off  her  chair,  by  which  she  was 
^«  tJirown  the  whole  length  of  the  hearth,  and 
>*  struck  her  head  agiainst  the  mantle-piece,  and 
^<  broke  her  comb  into  her  head ;  that  he  dragged 
^*  her  across  the  room,  when  she  screamed,  and 
"  the  servants  came  in.**  When  they  entered 
the  room,  it  appeared  there  had  been  a  quarrel. 
Welh  says  "  that  she  and  another  servant  came 
**  up,  and  found  Mrs.  Waring  on  the  ground,  cry- 
^  ing  'Oh!  my  head!'  to  which  the  husband 
•*  replied,  with  an  oath,  *  Yes,  and  oh !  my  head 
.«  too  ;*  and  said,  he  would  have  his  wife's  sister 
**  out  df  the  bouse,  as  he  could  not  live  in  the 
"  house  With  them." 

It 
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It  appears,  then,  that  Both  were  complaining.    ^^i^^J* 

The  next  day  they  were  reconciled,  and  dined  to- 

gether ;  though  I  cannot  but  think,  that,  if  the  le^-^^isia. 
outrage  had  happened,  quite  in  the  extent  described 
in  her  allegation,  and  by  the  sister  in  evidence, 
she  would  have  put  herself  immediately  under  the 
protection  of  her  friends. 

The  substance  of  all  the  evidence  on  this  part 
of  the  case  is,  that  she  gave  provocation  in  not 
going  to  the  party,  and  still  grosser  in  sending  the 
message  \ifrhich  has  been  described  j  that  there  was 
a  conflict  on  his  return,  which  is  described  as  ti 
scuffle,  in  which  both  parties  complained ;  that 
they  dined  together  amicably  the  next  day  on  a 
formal  reconciliatiort,  effected  by  Mr.  Abermethy,  at 
the  instance  of  her  father. 

It  appears  from  the  evidence  of  Mr.  Abemetky 
that  "  soon  after  the  husband  went  to  Ireland^ 
"  and  on  the  8th  of  January  1808,  when  he,  Mr. 
Abemetky,  informed  Mrs.  Waring  that  her  hus- 
band was  coming  home,  she  burst  into  a  pftssion  . 
"  of  tears  —  continued  hysterical  all  the  day — ex- 
"  pressed  her  disgust  and  dislike  of  her  husband—. 
**  and  said  '  she  wished  he  might  never  return, 
•*  but  be  drowned  in  his  passage.' "  Connect  this 
explression  with  the  irritating  message  which  had 
before  been  sent  by  the  child,  and  I  ask,  if  this 
was  an  outrage  that  could  be  expected  but  from  a 
female,  who  had  so  surrendered  her  mind,  and  her 
tongue,  to  ungovernable  passion. 

After  this  there  is  every  thing  ungracious  on 
both  sides,  particularly  on  her%  but  no  open 
quarrel,  until  that  which  happened  at  Sandgate  in 
1809 ;  and  of  which  there  is  a  particular  account 
in  the  evidence  of  Mr.  H.  Waring. 

,     m2  The 
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wamno  v.        The  account  of  their  general  manner  of  living 
^*'^°'     together  is  certainly  not  very  favourable  to  her. 


T6thjk2y  18KK  From  thc  evidence  of  the  women  servants,  *'  that 

**  she  ordered  no  dinner  to  be  prepared  for  him — 
^*  that  at  times  she  was  outrageous,  particularly 
"  aboiU  the  marriage*^ — and  many  other  particu- 
lars, I  collect,  that  the  system  of  the  wife's  conduct 
must  have  tried,  most  effectually,  any  husband's 
temper.  It  is  stated  also  by  them,  that  she  contra- 
dicted him  in  every  thing,  which  he  bore  in  a  way 
rather  inconsistent  with  the  irritability  of  temper, 
which  is  ascribed  to  him.  The  general  tenor  of 
this  description  gives  great  credit  to  what  is  stated 
by  Mr.  H.  Waring,  "  that  he  has  heard  her  say, 
*'  ^  that  she  would  oblige  her  husband  to  make  her 
"  a  separate  maintenance,  and  would  have  ^600 
"  per  ann.  settled  upon  her ;  and  if  he  did  not, 
**  she  would  make  his  life  as  uncomfortable  as 
"  she  could.' "  Mrs.  English  mentions  the  same^ 
fact,  though  she  speaks  only  of  jf'SO  per  annum; 
and  that  she,  the  witness,  made  some  observa- 
.  tions  on  the  smallness  of  the  sum;  to  which 
Mrs.  Waring  replied,  "  that  she  would  make  it 
*•  do,  by  boarding  in  a  family,  rather  than  live 
*<  with  him."  It  is  not  improbable,  that  she 
might  mention  different  sums  at  different  times. 
That  she  had  the  design  of  forcing  a  separation, 
is  established  beyond  all  contradiction,  and  such 
conduct  could  not  possibly  be  pursued  for  any 
other  purpose. 

A  particular  fact,  which  I  next  proceed  to  ex- 
amine, is,  that  which  is  stated  in  the  tenth  article 
of  the  Ubel,  and  of  which  Mr.^.  Waring  gives 
the  following  account.  He  says,  **  that  she  came 
^<  into  the  drawing-room,  and  asked  the  deponent 
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**  to  walk  out  with  her  to  see  some  fireworks,  which    Wahiwo  «. 

**  the  husband  refused.     She  replied,  if  he  would  ^ [_ 

**  not  suffer  them  to  go,  he  should  not  go  out  hun-  itthjufy  isia. 
self — that  she  went  out  and  immediately  locked 
the  door  of  the  room ;  he  forced  the  door  with  the 
poker,  and,  whilst  he  was  opening  it,  she  stood 
on  the  outside  provoking  liim ;  he  gave  her  a 
slap  on  the  face  with  his  open  hand,  but  not 
**  enough  to  do  her  any  injury.    She  attacked  him, 
pulled  off  his  wig,  and   carried  it  down  stairs, 
and   soon  afterwards  returned  with  the  poker 
**  and  threatened  to  strike  him,  on  which  he  went 
**  into  the  bed-room,'*  she  carrying  off  the  wig, 
the   opima  spolia   of  this   not   incruenia  victoria. 
In  the  mean  time  "  he  followed  her  in  vain,  asking 
**  for  and  attempting  to  recover  his  wig,  which  had 
^  been  pinned  up  in  the  window  curtains  of  the 
'*  drawing-room,  and  not  discovered  and  recap^ 
**  tured  till  the  next  day.  That  she  went  to  the  win- 
**  dow  and  threw  it  up,  and,  by  her  screams,  col- 
"  lected  a  concourse  of  people  round  the  house.*' 
Elizabeth  Wickens  says,  in  contiimation  of  this 
contest  for  the  wig,  "  that  Mr.  Waring  being  with- 
"  out  his  wig,  made  inquiries  of  his  servants,  and 
of  this  deponent,  respecting  it  \  and  when  the 
family  were   just  setting  off   from  Sandgate^ 
"  which  was  the  following  day,  Mrs.  Waring  then 
"  told  Susan  Wickens^  the  deponent's  sister,  that 
•*  her  master's  wig  was  in  one  of  the  drawing-room 
**  window  curtains."     It  is  difficult  to  speak  on 
such  scenes  with  gravity,  if  they  did  not,  most 
seriously,  affect  the  peace  and  happiness  of  the 
family.     In  this  instance  the  lady  appears  to  have- 
taken  the  law  into  her  own  hands,  and  those  hands 
were  most  energetically  employed. 

MS  It 
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WAKiifG  t.        It  is  not  to  be  wondered  at  that  he  came  home 
to  town  in  anger.     Reconciliation  was  attempted 


i6thJtt/yi8iD.  by  their  friends  —  and  it  might  have  been  hoped 
that  a  sense  of  duty  would  have  returned.  Some- 
thing of  that  kind  appears  indeed,  in  one  letter, 
which  has  been  exhibited,  acknowledging  her  mis- 
conduct. He  required,  that  she  should  retract  the 
former  dreadful  expressions^  which  are  not  men-* 
tioned,  though  threats  of  hers  are  mentioned  ;  and 
she  does  consent  to  retract,  thereby  acknowledg- 
ing that  they  had  been  used,  and  were  unfit  to  be 
used.  It  has  been  observed  that  this  was  wrung 
from  her ;  however  that  may  be,  it  certainly  ap- 
pears that  she  was  not  sincere,  for  she  made 
various  disavowals.  Her  subsequent  conduct  was 
quite  the  reverse  of  what  should  have  followed  a 
sincere  retractation ;  her  very  penance  was  little 
short  of  renewed  provocation. 

The  last  act,  which  led  to  the  final  separation^ 
was  on  \he9,^di  January  \S\1.  Of  this  also  we 
have  an  account  from  Mr.  H.  Waring^  in  the  7th 
article  of  the  allegation,  on  the  part  of  the  hus' 
band,  who  says,  **  that  the  husband  asked  him  to 
^*  go  to  the  play,  and  she  desired  that  they  would 
"  wait  till  the  next  day,  that  she  might  go  with 
*^  them,  to  which  the  husljand  repUed,  that  he 
**  would  go  the  next  day  too ;  but  the  wife  answered 
**  that  he  was  not  going  to  the  play,  but  to  a  mis- 
**  tress,  and  immediately  left  the  room,  and  he 
"  heard  the  house-door  locked,  and  the  door  lead- 
*^  ing  into  the  area." 

Suppose  her  suspicions  were  even  true,  is  it  the 
proper  way  to  regain  the  affections  of  a  husband, 
to  turn  his  castle  into  a  gaol,  and  for  the  wife  to 
become  his  gaoler?  Such  conduct  would  lead  more 

likely 
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likely  to  the  very  opposite  result,  and  drive-  the    warinq  «. 

object  of  such  treatment  to  the  comforts  of  some !^ 

more  indulgent  society;  for,  to  commit  an  act  of  leUi  Ju^^ liia. 
&lse  imprisonment,  is  a  singular  measure  for  break- 
ing up  an  illicit  connexion,  and  calling  back  hi^ 
wandering  affections.  *^  She  returned  to  the  room, 
*'  and  he  then  demanded  the  key,which  she  refused 
to  give  up.  He  desired  her  to  observe,  that  he 
did  not  mean  to  use  violence ;  but  he  attempted 
to  take  it  from  her  pocket,  on  which  she  flew  to 
^*  the  bell,  and  screamed  out  murder.  He  said  again 
"  he  would  jiot  hurt  her,  but  he  would  have  the 
"  key,*'  as  he  had  certainly  a  good  right  to  insist, 
A  struggle  ensued — the  servants  came  up,  and 
one  of  them  desired  that  she  would  give  him  the 
key,  to  which  she  replied  **  How  can  you  plead 
"  for  such  a  villain."  What  must  be  the  effect 
of  an  answer  like  this?  He  is  locked  up  in  his 
own  house,  his  servants  remonstrating  for  htm. 
A  further  scuffle  ensued ;  ^*  the  lady  threw  a  small 
*^  trunk  at  him,  and  aimed  a  blow  at  his  head  with 
*'  a  candlestick.  She  then  got  him  down  in  a 
"  chair,  and  bit  his  nose,  and  said  if  he  would 
"  promise  not  to  go  out,  she  would  give  up  the 
**  key,'*  which  was  at  last  obtained  on  something 
like  a  conditional  surrender. 

After  this,  the  consequence  followed  that  was 
quite  unavoidable :  the  husband  found  it  neces- 
sary to  effect,  by  any  m^ans,  the  dismission  of  hi$ 
wife ;  and  I  cannot  say,  tliat,  if  he  was  reduced 
to  the  unhappy  dilemma  of  being  deprived  of  bis 
liberty,  and  locked  up  in  his  own  house,  or  of 
parting  from  his  wife,  either  Law  or  Reason  would 
frown  upon  him,  with  much  severity,  if  he  pre- 
ferred the  latter  alternative.    I  shall  not  enter  into 
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WARnfo  V.     the  Consideration  of  the  mode,  which  he  took  tot 
effect  this  purpose ;  all  that  follows  being  nothings 


\6\hjufy  1818.  more  than  the  natural  sequel  of  this  history,  which- 

has  degraded  the  attention  of  this  Court  for  nearly 
three  days. 

On  this  state  of  the  evidence,  the  Court  is  not 
entitled  to  say,  that  either  party  was  entirely  with- 
out blame.  To  entertain  personal  scuffles  with  a 
woman  and  a  wife  is  a  cruel  necessity ;  but  a  man 
may  protect  and  defend  his  own  life  and  liberty. 
It  is  a  difficult  task  to  return  blows,  let  them  come 
fiom  whom  they  may,  with  words  only.  Force 
may  be  opposed,  and  in  some  cases  must  be  op- 
posed by  force  ;  but  supposing  that  some  portion 
of  blame  is  imputable  to  the  husband,  there  is 
enough  to  warrant  the  Court  to  pronounce,  that  a 
wife,  who  is  guilty  of  such  conduct,  is  not  entitled 
to  complain. 

I  forbear  to  observe  further  on  her  behaviour  m 
these  scenes,  lest  it  might  look  too  much  like  the 
indignation,  which  every  Court  must  feel,  but 
would  willingly  repress,  on  having  such  behaviour 
brought  before  it.  I  recommend  to  her  the 
duty  of  self-examination,  and  to  consider  whether 
a  proper  change,  in  her  own  conduct,  may  not  be 
the  most  effectual  remedy  for  the  evil  of  which 
she  complains,  and  consist  better  with  her  duty  to 
her  husband,  her  children,  and  herself. — In  the 
hope  that  such  a  change  may  take  place,  I  dismiss 
the  complaint,  and  exonerate  her  husband  from 
iurtber  attendance. 


I. 
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PARNELL  t;,  PARNELL. 


''PHIS  was  a  suit  of  divorce  by  reason  of  the  adJim. i8i4^ 

adultery  of  the  wife,  instituted  on  the  part  of  Committee  of  a 

the  husband,  who  was  a  lunatic,  by  his  committee.    u^^o^^kJte 

a  suit  of  (fi?oite, 
by  reason  of  the 

The  admission  of  the  libel  was  opposed,  on  the  aJuUery  of  tke 
ground,  that  there  was  no  authority  for  a  proceed-  of  uie  lunatic. 
ing  in  this  form  ;  that,  although  the  general  right 
of  lunatics  to  sue  by  their  committees  could  not 
be  denied,  it  was  subject  to  some  limitations; 
that,  in  cases  of  importance,  it  was  the  common 
practice  for  the  committees  to  take  the  directions 
of  the  Lord  Chancellor,  who  usually  referred  the 
case  to  the  Master,  to  ascertain  whether  the  suit 
would  be  beneficial  to  the  lunatic.  That  the  prayer 
of  separation,  in  this  libel,  was  unnecessary,  as 
it  was  pleaded,  that  the  parties  had  had  no  inter- 
course since  1797>  in  consequence  of  the  lunacy 
which  still  continued ;  that  no  such  case  had  oc- 
curred before;  and,  it  was  submitted,  that  the 
Court  would  not  entertain  a  complaint  of  this 
nature,  which  depends  so  much  on  the  acts  and 
disposition  of  the  husband,  on  a  suit  instituted  by 
any  other  person. 

In  support  of  the  libel,  it  was  contended,  that 
a  lunatic  may  sue  by  his  committee,  and  more  ^ 
particularly  when  it  is  for  his  benefit  or  proteo^ 
tion ;   that  it  would  be  highly  prejudicial  to  the 
lunatic  to   prohibit  proceedings  of  this  nature^ 

as 
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parnulp.    as  he  might  have  a  spurious  issue  imposed  upon 
^'^*'"'''"      him;    that  if   the   husband    should  recover,   he 


u4 Jan.  1814.  might  receive  his  wife  again;  but  that,  in  the 
mean  time,  it  was  of  the  greatest  importance  to 
him  that  the  misconduct  of  his  wife  should  be 
established  by  legal  proceedings,  as  it  might  affect 
the  nature  of  the  relations  between  them;  that, 
although  there  was  no  precise  case  in  point,  there 
had  been  stronger  cases ;  as  in  Morison  v.  Mori- 
son  ♦,  and  in  Fust  v.  Bowerman  t,  the  proceedings 
for  nullity  had  been  brought  by  the  committee, 
and  sustained* 

Judgment. 
Sir  fViUiam  Scott. — I  am  not  aware  of  any  case 
which  has  occurred  precisely  similar  to  the  pre- 
sent ;  it  must  therefore  be  decided  not  on  express 
autliority,  but  on  principle,  or  rules  of  analogy, 
drawn  from  other  authorities,  which  are  clear  and 
undisputed.  The  question  resolves  itself  into 
two  points :  first,  whether  a  lunatic  is  put  out  of 
the  protection  of  the  law ;  and  secondly,  if  he  is 
not,  whether  there  is  any  other  mode  in  which 
redress  can  be  obtained.  On  the  first  there  can 
be  no  doubt ;  and  it  never  can  be  asserted,  that 
the  wives  of  lunatics  should  be  universally  released 
from  the  duties  of  their  marriage  vow.  It  would 
be  an  imputation  on  the  law  of  this  country,  to 
suppose  that  it  had  not  provided  some  remedy 
against  such  a  mischief.  Then  in  what  way  is  this 
j^otection  to  be  afforded  ?  It  must  be,  I  conceive, 
in  the  same  way  as  in  other  cases,  by  the  com- 
nullee,  who  is  the  officer  appointed  by  the  Lord 

«.  Arcbes,  1745.  t  Arches,  22d  Feb.  1790. 

Chan- 
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Chancellor  to  represent  him,  who  is  the  guardian  pahnill  v. 
of  all  lunatics,  and  to  whom  the  person,  and  estate,  '^**^'^'" 
and  family  of  the  lunatic,  are  entrusted.  The  lunatic  2d  Jan.  leu. 
-t^nnot  personally  institute  the  suit,  and  therefore 
he  must  act  by  his  ordinary  guardian.  It  is  true,  as 
has  been  observed,  that,  in  .complicated  matters,  the 
committee  ordinarily  applies,  to  the  Lord  Chan- 
cellor, for  authority  to  sue ;  but  I  do  not  know, 
that  it  would  be  advisable  to  promote  a  suit  before 
the  Lord  Chancellor,  preparatory  to  proceedings 
of  this  nature.  This  Court  has  no  authority  over 
the  committee  to  require,  that  he  should  make  an 
application  to  it.  It  is  bound,  I  conceive,  to  re- 
ceive his  plea,  when  brought  before  it,  as  matter 
of  right.  On  these  grounds,  and  upon  principle, 
the  powers  of  the  committee  must  be  upheld,  to 
protect  the  lunatic  from  the  greatest  of  all  possible 
injuries. 

But  looking  further,  to  the  rules  of  analogy,  which 
govern  other  cases  of  persons  who,  on  account  of 
disability,  are  allowed  to  sue  by  their  guardian, 
as  in  the  case  of  infants.  How  then  does  the  case 
stand  ?  The  committee  also  brings  suits  in  other 
instances.  In  suits  of  nullity,  that  power  has  been 
recognized  and  allowed.  In  the  case  o^  Fust  v. 
Bowerman  the  committee  was  permitted  to  projr 
ceed:  that  was  a  stronger  case.  In  these  pro- 
ceedings the  wife  can  sustain  no  injury,  as  the 
lunatic  will  have  the  power  of  condonation,  if  he 
recovers,  or  he  may  stand  on  what  has  been  done 
&r  him.  I  am  of  opinion,  tbei:efbrep  that  the 
libel  is  entitled  to  be  admitted. 
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DAYS,   FALSELT   CALLED  JARVIS,  V.  JARVIS. 


taiaed. 


utMarekiBi4.  npjjjs  ^^g  ^  suit  of  iiullity  of  marriage,  insti- 
^umjofvaT'  tuted  by  EUzabeth  Hannah  Days,  spinster^ 
by  reason  of  mi-  described  as  falscly  called  JarviSj  and  wife  of 
or  coLentyll^^  Samuel  Raymond  Jarvis  esquire,  of  St.  Marylebone, 

Middlesex^  against  him,  on  the  ground  of  his  mi- 
nority, and  the  want  of  legal  consent  to  the  mar-^ 
riage,  which  was  celebrated  by  licence.* 

*  The  facts  of  this  case  appeared  to  be.  That  Mr.  Jarvis  waft 
bom  at  Lambeth^  on  the  26th  of  February  1 786,  and  baptized 
there  as  the  son  of  Samuel  Lancelot  Jarvis  and  Frances  Sophia 
Ligonier  Jarvis  his  wife.     In  consequence  of  a  commission  he 
held  in  the  Durham  militia,  he  was  stationed,  for  some  time,  in 
that  part  of  the  country,  and  there  formed  the  acquaintance  with 
Miss  Days,  which  led  to  the  marriage  in  question.     The  mar- 
riage took  place  clandestinely  on  the  2d  of  May  1 805,  at  Monk 
Wearmouthf   Durham,    by   virtue    of   a    licence    obtained    by 
Mr.JartTM,  representing  both  parties    as  of  age,   though  both 
were  then  in  their  minority.     On  its  coming  to  the  knowledge  of 
Miss  Days'  father,  he,  from  an  apprehension  of  its  irregularity^ 
insisted  on  their  being  married  again,  which  they  accordingly 
were,  on  the  14th  June  following,  at  Dalton-le^Dale,  Durham,  by 
a  second  licence,  obtained  by  the  husband,  in  which  he  alone  was 
represented  as  being  of  age,  Mr.  Days  consenting  on  the  part  of 
his  daughter,  as  a  minor.     From  the  circumstances  in  evidence, 
however,  it  appeared  that  Mr.  Jarvis  was  not  of  age,  as  repre- 
sented, at  the  time  of  the  solemnization  of  either  of  the  mar- 
riages, being  little  more  than  nineteen ;  that  his  fatlier  had  died 
in  December  1795,  and,  as  stated   incidentally  by  his  widow, 
Mrs.  Jarvis,  in  her  evidence,  without  a  will ;  that  she  had,  on  the 
26th  of  August  1 797,  intermarried  again  with  Joseph  Turner,  Esq. 
aad  was  thereby  deprived  by  law  of  the  right  of  consent  to  her 
son's  marriage ;  that  no  guardian  of  his  person,  with  such  right 
of  consent,  had  been  appointed  by  the  Court  of  Chancery,  83  ap- 
peared by  due  search  in  the  records  of  that  Court. 

An 
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An  objection  was  taken  on  the  part  of  Mr.  Jarvis^      jarvi"* 
that  there  was  not  sufficient  proof  that  his  father  _.^._.- 
might  not   have   made  a  will,  and  appointed  a  "^-'*^^***®"' 
guardian  ;  that,  though  the  mother,  in  her  exami- 
nation, swears  that  he  died  intestate,  the  letters  of 
administration  were  not  produced,  nor  was  it  shewn 
that  due  search  had  been  made,  in  the  different 
registries,  for  a  will, — To  which  it  was  replied,  that 
the  evidence  of  the  mother  was  sufficient ;  and 
that  she  might  have  taken  letters  of  administration, 
though  she  had  not  mentioned  it,  as  it  was  a  circum- 
stance which  the  examiner  had  omitted  to  ask  her. 

Judgment. 

Sir  William  Scott. — ^This  is  a  suit,  in  which  it  is 
particularly  the  duty  of  the  Court  to  proceed  with 
all  possible  caution :  It  has  for  its  object  to  set 
aside  two  marriages  between  the  same  parties ;  the 
second  of  which  was  had  for  the  express  purpose 
of  correcting  the  infirmity  of  the  first.  The  parties 
are  both  young ;  but  it  does  not  appear  whether 
there  is  any  issue  of  the  marriage,  upon  whom 
the  consequences  of  a  sentence  of  nullity  would 
fall  the  most  heavily.  It  was  to  obviate  such  con- 
sequences, that  the  Court  had,  in  its  construction 
of  the  statute,  held,  and  not  without  some  contro- 
versy arising  in  other  quarters,  that  it  is  neces- 
sary to  prove  the  negative  of  consent,  together 
with  the  other  circumstances  reUed  on,  in  the 
strongest  terms. 

In  the  present  case,  the  two  marriages  are 
proved  by  two  persons  present,  besides  the  usual 
entry  in  the  parish  register  j  and  the  parties  were 
afterwards  received  in  society,  in  the  acknowledged 
character  of  husband  and  wife :  there  is  no  rea- 
sonable 
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Days  v.      sonable  ground  of  doubt  as  to  their  identity,  and 
there  is  sufficient  proof  of  the  minority  of  the 


•iitAfarcAi8i4.  husband.  The  Court,  however,  has  a  right  to 
jexpect  the  best  possible  proof  of  every  fact,  tend* 
ing  to  shew  the  want  of  legal  consent :  In  the 
present  instance,  the  father's  intestacy  appears  only 
mcidentally,  from  the  evidence  of  the  mother ; ' —  a 
degree  of  proof  that  the  Court,  in  this  case, 
thinks  insufficient.  It  should  have  evidence  of 
the  nature  called  for,  and  It  has  a  right  to  expect 
due  search  to  be  made,  in  the  public  offices  of 
those  jurisdictions,  in  which  his  will  would  natu- 
rally be  proved,  either  in  the  registry  of  the  Pre- 
rogative Court,  or  of  the  Diocese  in  which  he  lived. 
This  is  not  what  the  Court  ordinarily  requires;  but 
in  stlch  a  case  as  the  present,  I  think.  It  ought  to  have 
a  clear  and  certain  constat  of  an  intestacy,  and  of 
f hcf  consequent  non-appointment  of  a  testamentary 
gtt^dian,  in  the  same  manner,  aa  a  search  of  the 
fecords  of  the  Court  of  Chancery,  ascertains  the 
non-appointment  of  a  guardian  by  that  Court. 

A  prayer  was  then  made  to  the  Court  to  reiicind 
the  conclusion  of  the  cause,  for  the  purpose  of  in- 
tltiducing  the  proof  of  intestacy,  by  search ;  which 
was  granted  upon  the  consideration,  that  there  was 
Ample  proof  of  all  the  other  necessary  facts. 


otiijifflyisu.  On  this  day,  evidence  was  produced,  that  due 
search  Imd  been  made  by  a  competent  person  j 
by  which  it  appeared,  that  no  wiU  of  the  deceased 
father  of  the  minor  had  been  proved,  or  letters  of 
administration  granted. 

Sir 


CONSISTORY  COURT  09  LONDON.  \^>f 

Sir  fVHUam  5cotf.— The  Court  is  of  opinion  that      bays  ». 
this  evidence  supplies  all  the  information  requiried^        ^'^^"' 


and  that  the   case   is  now  complete.    It  must^  ethAf^isu. 

however,  observe,  that,  as  the  object  of  this  suit 

is  to  set  aside  a  marriage  which  was  twice  cele* 

brated,  with  a  view  to  give  it  more  complete  legal 

effect,    and  which    ha^   subsisted^    undisturbed^ 

for  so  many  years  since,  it  is  not  without  great 

pain,  the  Court  feels  itself  under  the  necessity  of 

pronouncing  this  marriage  null  and  void ;  which 

the  evidence,  in  the  cause,  now  renders  an  impe* 

rative  duty. 


EWING,   FALSELY    CALLED    WHEATLEY,  V. 

WHEATLEY. 

'InHIS  was  a  suit  of  nullity  of  marriage,  brought  eth  m^  isu. 
by  the  wife  against  Frmicis  Wheatley^  of  ihe  ^f^%fj^^ 
Parish  of  Saint  Mary-le-bone^  by  reason  of  fraud  9ffr^^dandau 
and  alteration  of  licence^    as    descnbed    m    the  cmce,  not  sus- 
Citation. 

The  libel  was  opposed  by  Dr.  Swabey^  who  con. 
tended  that  the  citation^  which  described  the  cause 
of  nullity  to  be  founded  on  fraud,  was  not  sup- 
ported by  the  facts  pleaded  in  the  libel.*     That 

the 


*  The  third  article  of  the  libel  set  forth, "  That,  in  order  fraudu- 

•  *•  leotly  to  procure  a  licence,  the  said  Francis  Wheatley  did  make 

**  an  affidavit,  wherein  he  did,  falsely  and  fraudulently,  svyear  and 

*'  describe  himself  to  be  an  Esquire,  of  the  parish  of  Saint  Mary^ 

"  U'batte,  aged  above  twenty-one  years ;  and  that  he  did  intend 

"  to 
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EwiNo  if.     the  libel  pleafied  the  marriage  act,  and  that  thd 

Wheatlet.  • 

-  marriage  was  had  without  Ucence  dult/  had  and 

^xhMojfisu.  obtained;  but  these  were  words  not  to  be  found 

in  the  act  of  parliament,  and  had  not  any  definite 
sense  in  law  that  would  support  the  conclusion  of 
nullity,  for  which  the  Court  was  prayed  to  pro- 
nounce. It  further  stated,  that,  in  order  fraudu- 
lently to  procure  a  licence,  the  husband  took  an 
oath  that  the  wife  was  of  the  parish  of  St.  George, 
Hanover^Sqiuire^  when,  in  reality,  she  resided  in 


• ' ' ' 


€t 
€* 

« 
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to  intermarry  with  Martha  Ewen,  of  the  parish  of  Saint  George, 
Hanover  Square,  aged  above  twenty-one  years ;  and  that  he 
did,  with  a  fraudulent  and  false  intent,  sign  and  execute  the 
usual  bond  entered  into  by  parties  on  granting  of  marriage 
licences ;  and  that  he  did  therein,  fidsely  and  fraudulently,  de- 
"  scribe  himself  and  the  party  whom  he  intended  to  marry,  as 
"  before  set  forth." 
The  sixth  article  pleaded,  *'  That  the  said  Francis  Wheatley  is 
QOt  an  Esquire,  nor  a  person  of  good  state  and  quality,  but  is  a 
person  of  low  condition ;  that  he  has,  on  account  of  mis- 
"  conduct,  been  obliged  to  quit  the  army ;  that  he  has  since 
''  been  in  prison,  and  has  commonly  associated  with  persons  of 
*'  bad  character,  and  was,  at  the  time  of  the  pretended  marriage, 
"  in  embarrassed  circumstances ;  that  Martha  Ewing  was  de- 
*'  pendent  on  her  uncle ;  that  he,  falsely  and  fraudulently,  repre- 
"  sented  himself  to  her,  as  belonging  to  a  family  of  the  first 
respectability,  and  that  he  had  great  expectations  ;  that  he  had 
divers  sums  of  money  owing  to  him  from  government,  and 
from  private  persons,  to  a  large  amount ;  that  he  persuaded 
"  her  to  meet  him  in  her  morning  walks,  and,  on  one  of  these 
**  occasions,  to  consent  to  be  married  to  him  ;  that  the  licence 
*'  being  obtained,  as  set  forth,  which  he  falsely  represented  to  be 
'*  a  proper  licence,  he  informed  her,  that  it  was  necessary  to 
**  make  some  alteration  and  addition  to  it,  and,  for  that  purpose, 
*'  went  into  a  shop  alone, where  he,  falsely  and  fraudulently,  altered 
*'  the  name  Ewen  to  Ewing,  and  returned  to  her  in  the  coach, 
&c.  and  presented  the  same  to  the  minister,  and  did,  falsely 
and  fraudulently,  represent  to  him  that  Martha  Ewing  was 
*•  Martha  Ewing  Of  Saint  Georges,  Hanover  Square,  &c." 

St. 


« 
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AV.  MaryAe-hone.  The  only  restriction,  on  the  de-  ewivo  ». 
scription  of  residence,  was  that  under  the  104tlj  ^^KTi.rr. 
canon,  which  applied  only  to  persons  in  widow-  6th  jifay  lau. 
hood,  and  was  not  enforced  at  any  time  as  a  ground 
of  nullity.  The  canon  itself  explains  what  is  in- 
tended, by  the  words  "  that  every  suit,  licence,  or 
*^  dispensation  shall  be  held  void,  to  all  effects  and 
•*  purposes,  as  if  there  had  never  been  any  such 
**  granted:*'  by  the  clause  immediately  follow- 
ing,  **  and  the  parties  marrying  by  virtue  thereof, 
**  shall  be  subject  to  the  punishments,  which  are 
**  appointed  for  clandestine  marriages/*  The 
consequence  of  nullity  did  not  attend  clandestine 
marriages  previous  to  the  marriage  act ;  and  that 
statute  expressly  declares,  that  the  residence  of 
the  party  shall  not  be  enquired  into  for  the  piu*- 
pose  of  setting  aside  the  marriage,  after  it  has 
been  celebrated.  It  cannot,  tlierefore,  be  consi- 
dered, on  any  ground,  as  a  material  part  of  the 
description;  and  no  variance  of  that  kind  can  be 
fatal  to  the  validity  of  the  marriage.  It  is  further 
pleaded,  that  the  licence  was  granted  in  the  name 
of  Martha  EweUf  and  afterwards  altered,  by  the 
husband,  to  the  name  oi  Ewing:  This  objection 
also  was  immaterial,  as  the  variation  was  very 
slight,  and  not  proceeding  from  fraud  or  design  ; 
and  it  had  been  decided,  in  the  cases  of  Cockbum 
y.Garmault*  and  Cope  v.  Burtiy  that  the  mere 
variation  of  name  would  not  vitiate  a  licence, 
where  there  was  no  doubt  as  to  the  identity,  and 
no  fraud  practised  in  obtaining  the  licence  in 
those  terms.  That  the  circumstances  which  were 
pleaded,   respecting  the  motives  and  objects  of 

• 

*  Comniissaiy  of  Surry,  4th  May  1 792.    Arches,  4th  Dec,  1 796. 
t  Vol.i.  p.  434. 

VOL.  II.  N  the 
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EwiHo..     tiiQ  bdftband^  were  titogetfaest  irrelevtat,  as  lh» 
parties  were  both  of  s^e^  and  were  both  pnvj  to 


•thjiiay  1814.  ^11  thc  acts,  that  were  aow  Bet  up  as  causes  of 

nullity ;  that  tht  marriage,  thereibre^  could  W}t  be 
aifected  on  any  such  ground. 

In  support  of  the  libel^  Dt.  Stoddart  and  Dr. 
Lushington  contended,  that  the  charge  of  fraud 
was  to  be  collected  from  all  tlie  circumstances ; 
and  that  it  was  not  material  to  object  td  the  spe« 
cification  of  fraud  described  in  the  citation,  if  the 
general  character  of  the  facte  alleged  were  suf- 
ficient to  suppcMTt  that  charge.  That  they  were 
to  be  taken,  as  proved,  for  the  purpose  of  this  ar- 
gument ;  and  it  was  to  be  considered,  firsts  whe- 
ther the  licence  Was  not  invalid  at  the  tune  whim 
it  was  granted ;  or,  secondly,  whether,  if  originally 
valid,  it  was  not  vitiated  by  the  alterations  that 
had  been  made  in  it.  Licences  were  special 
grants,  which  persora  could  not  daim  as  of  right. 
Tile  canons  direct  *  *^  that  they  should  be 
^  granted  only  to  such  persons  as  are  of  good  state 
'*  and  quality,  and  that  upon  good  caution  or  aecv- 
*<  rity  taken/'  And  i£  must  be  the  legal  ittterpre^ 
tation  of  such  an  instrument,  that  if  not  granted 
according  to  the  Jbrm  and  rules  prescribed,  they 
should  be  null  and  of  no  efiect,  as  was  expressly 
declared  in  the  104rth  canon,  which  related  to  re- 
sidence ;  that  the  policy  of  the  marriage  act, which 
had  prohibited  all  marriages  that  were  not  cele- 
brated by  banns  or  licence,  must  be  understood  to 
imply  this  consequence,  that  if  the  licence  is  nA 
dttfy,  that  is  truly  and  bond  fide  obtained^  oft  a 
right  description  oi  the  particulars  on  which  it  pur- 

*  101. 

ports 
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parte  to  be  founded,  it  shall  not  be  held  a  valid     k^^'^  ^^ 
mstrament  to  any  effect  j   and  the  consequence  __h^ 
would  follow,  that  the  marriage  would  be  a  nullity  ediMe^rtni^ 
under  the  marriage  act,  being  solemnized  without 
banns  or  licence,  in  construction  of  law :  that  in  the 
common  construction  of  all  grants,  they  must  be  un* 
derstood  according  to  the  intention  of  the  grantor ; 
and,  since  thefts  alleged  sufficiently  shewed,  that 
deception  and  fraud  had  been  used,  both  in  ob- 
taining the  licence,  and  in  the  alteration  afterwards 
made  in  it  by  the  parties,  it  wfis  impossible  to  main- 
tain that  it  could  be  valid,  either  in  its  original 
form.  Of  in  the  manner  in  which  it  had  been  used. 

With  respect  to  the  former,  the  libel  stated  that 
the  description  of  the  wife  was  false,  as  to  her  name, 
being  in  the  name  of  Ewen  for  Ewing^  and  also 
with  respect  to  her  parish,  as  she  was  described  as 
of  jS/.  Georg^Sy  Hanwer-Squarey  though  she  resided 
in  the  parish  of  Mary-le-bone.  It  was  not  merely 
Vi  misnomer y  as  to  the  spelling  of  the  name,  butsub^ 
stantially  a  false  representation,  both  in  name  and 
parish,  and  must  have  been  intended  to  elude  the  ob- 
servation of  the  clergyman,  and  of  others,who  might 
have  prevented  the  marriage.  With  respect  to  the 
latter,  the  alteration  of  that  name  also  by  the  party, 
retuiered  it  not  the  act  of  the  ordinary;  and  a  mar- 
riage so  had  and  obtained  could  not  be  held  to  be 
cdebrated  under  any  legal  authority.  The  general 
circumstances,  under  which  this  connection  had 
been  formed,  were  introduced  to  shew  the  real  com- 
plexion of  the  case ;  as  had  been  admitted  in  the 
case  of  Pougetv.  Tomkins  •,  and  it  was  submitted 
that  they  were  strictly  relevant,  as  tending  to  esta. 
blish  a  system  of  artifice  and  deception  in  getting 
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EwiNo  V.    possession  of  this  lady,  and  would  more  strongly  sup- 

^      1   port  the  construction,  which  the  Court  would  put 

flthjifay  1814.  on  the  falsehoods  used  in  obtaining  the  licence. 

That  it  was  in  the  power  of  the  Court  to  expunge 
that  part  of  the  libel,  if  It  thought  it  not  material ; 
but  it  was  hoped  that  the  Court  would  hold  the 
substance  of  the  libel  to  be  such,  as  entitled  it  to 
be  admitted  to  proofl 

Judgment. 

Sir  William  Scott. — This  is  a  proceeding  by 
Martha  Ewing^  to  set  aside  a  marriage,  which  is 
not  denied  to  have  been  regularly  solemnized. 
The  citation  assigns  the  cause  of  nullity  to  be 
fraud,  and  the  alteration  of  tlie  licence.  Now, 
undoubtedly,  there  may  be  such  fraud  as  would 
vitiate  the  licence,  and,  therefore,  I  do  not  see,  that 
there  is  any  reason  to  object  to  the  terms  in  which 
the  citation  has  issued.  It  will,  however,  be  for 
the  Court  to  consider  how  the  terms  are  sup- 
ported, and  whether  the  circumstances,  which  have 
been  pleaded  in  this  case,  are  sufficient  for  that 
purpose. 

The  first  article  of  the  libel  pleads  the  marriage 
att,  and  '^  that  all  marriages  had  without  banns 
"  or  licence  are  null  and  void/'  The  second  ar- 
ticle goes  on  to  allege  "  that  the  present  marriage 
"  was  celebrated  without  banns  or  licence  diUjf 
•*  had  and  obtained.^* 

I  do  not  think  that  there  is  any  reasonable 
gtound  of  objection  to  the  use  of  the  latter  words, 
not  duly  obtaifted  ;  biecause  if  tliey  are  not  precisely 
the  words  used  in  the  act  of  parliament,  they  niust 
be  understood  to  be  necessarily  implied  with  re- 
spect to  tlie  restrictions,  which  the  canons  impose 
on  the  grant  of  licences.     The  only  conditions  of 

the 
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the  security  required  are,  that  there  shall  be  no      ewino  ». 

lawful  impediment ;  that  there  shall  be  no  suit  df  - "'■! 

pre-contract  depending,  (which  has  been  taken  6i|>^«yJ8i*- 
away  by  the  marriage  act)  ;  that  the  parties  have 
obtained  the  necessary  consent ;  and  that  the  mar- 
riage shall  be  celebrated  in  the  parish  of  one  of 
the  parties,  and  at  canonical  hours.  The  104th 
canon  requires  further,  in  the  marriage  of  persons 
in  widowhood,  that  the  residence  of  the  parties 
shall  be  expressed ;  though  it  does  not  appear 
tiat  this  restriction  was  intended  to  be  imposed 
on  others.  The  statute  has  since  declared,  that 
the  fact  of  residence  shall  not  be  inquired  into  for 
the  purpose  of  invalidating  the  marriage ;  and, 
therefore,  this  marriage  cannot  now  be  impeached 
on  any  such  ground.  These  are,  however,  only 
the  preliminary  articles  of  the  libel ;  the  admis- 
sibility of  the  libel  itself  must  depend  on  others, 
without  which  these  will   be  of  no  avail. 

The  third  article  pleads  that,  "  in  order  frau- 
dulently to  procure  this  licence,  the  husband 
personally  attended,  and  made  an  affidavit,  in 
*•  which  he  falsely  swore  to  his  own  description, 
'^  as  Francis  fVheatlet/,  Esquire^  being  in  reality 
"not  of  that  rank  and  degree ;  that  he  intended 
'«  to  m^Ty  Martha  Ewerij  o£St.  George* s^  Hanover' 
**  Square^**  whereas  she  was  not  resident  in  that 
"  parish,  but  in  the  parish  of  St.  Mary-le-bone.** 

There  are  other  facts  in  the  affidavit  which  are 
not  alleged  to  be  false  —  as  that  both  the  parties 
were  of  age,  a  circumstance  which  is  very  material, 
the  principal  object  of  the  statute  being  to  protect 
minors:  the  place  also,  in  which  the  marriage  was 
celebrated,  corresponds  with  that  inserted  in  the  li^ 
cence,  and,  therefore,  I  do  not  understand  what  is 
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EwiNo  V.     meant  by  the  avennent  ^*  that  all  this  was  hlsify 
HBATLET.  ^^  g^Qm/*    Jt  is  argucd,  however,  that  there  wa* 

6th  Af(9 1814.  fraud  in  the  £alse  description  of  himself  as  an 

esquire^  as  that  title  belongs  properly  to  persona 
of  good  state  and  quality,  whereas  he  was  a  per* 
son  of  low  condition,  and  assumed  that  descrip* 
tion  only,  to  as^st  his  fraudulent  object  of  getting- 
possession  of  the  lady,  for  the  sake  of  her  fortune^ 
It  is  certainly  true,  that,  in  the  description  of 
persons,  there  may  be  fraud,  that  would  vitiate  the 
licence ;  but  the  mere  exaggeration  of  fortune  or 
rank  will  not  have  that  effect.  Such  circumstances 
may  indeed  hie  very  proper  to  be  admitted,  where 
the  main  fact  itself  is  of  dubious  nature,  and  where  a 
reasonable  doubt  is  entertained,  whether  the  transit 
action  altogether  is  not  substantially  frauduleist. 
Sudi  was  the  case  of  Pouget  v.  Tomkins  *,  where 
one  party  was  a  minor,  of  tender  years,  and  die 
other  a  cook-maid  in  his  father's  family,  and  one 
of  his  names,  by  which  he  was  most  commonly 
known,  was  entirely  suppcessed ;  and  the  publica- 
tion was  of  one,  by  which  he  was  hardly  known, 
and  the  marriage  was  had  by  banns,  under  artifices, 
which  were  used  to  defeat  the  just  exercise  of  th^ 
&ther*s  rights.     In  that  case  the  disparity  of  dr- 
cumstances  was  admitted  to  be  pleaded,  though 
abstractedly  it  would  be  no  ground ;  as  it  might 
tend,  in  conjunction  with  the  other  facts,  to  elu- 
etdate  the  nature  of  the  transaction,  and  shew 
whether  the  suppression  of  the  true  name  origif 
liiated  in  error,  or  in  fraud.     But  in  general,  wb^ 
no  such  consequences  ^e  to  be  apprehended,  that 
a  iBan  should  represent  himself  of  superior  condi^ 
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tioD  or  expectations,  will  not,  of  itself,  invalidate     Ewmo  v. 
a  marriage,  as  the  law  expects,  that  parties  should  -- 

uae  timely  and  eflfectual  diligence  in  obtaining  6thiiiayi6i4. 
correct  information  on  such  points. 

It  is  perfectly  established,  that  no  disparity  of 
fortune,  or  mistake  as  to  the  cpialities  of  the  per* 
son,  will  impeach,  the  vinculum  of  marriage  ;  and 
the  mere  description  is  not  a  constituent  part  of 
the  affidavit.     Considering  the  laxity  with  which 
the  title  of  Esquire  has  been  used,  as  is  the  subject 
of  remark  by  Sir  Thomas  Smithy  in  his  days,  as  to 
the  title  of  Gentleman*,  and  that  the  husband, 
in   this  case,  had  been  an  officer  in  the  army ; 
the  Court  cannot   take    upon    itself   to    define^ 
whether  it  has  been  improperly  assumed,  much 
less  to  pronounce,  that  the  use  of  that  addition  to 
his  proper  name  was  a  fraudulent  act«    On  the 
other  fact,    that  the  residence  of  the  wife  was 
&kely  described,  X  have  already  observed,  that  the 
place  of  abode  is  not  a  cause  of  invalidating  a 
marriage,  by  the  special  provisions  of  the  act :  The 
directions  of  the  l(Hth  canon,  therefore,  would  be 
.  immateri^  even  if  they  were  applicable  to  this 
ease ;  but  they  are  confined  specifically  to  the  par- 
ticular  case  of  the  marriage  of  widows.    Then 
what  are  the  other  circumstances  which  have  been 
relied    on?    The    circumstances,    in    the    sixth 
aitide,  may  all  be  material,  if  the  main  facts  can 
be  shewn  to  support  illegality;  then  they  might  be 
subsidiary,  but  they  do  not  go  farther.    It  appears^ 
that  the  true  and  proper  name   of  Ewing  was 
written  Mwen  in  the  licence ;  that  the  man  altered 
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wmTtliV.  ^^  ^  ^^^  parties  were  going  together  to  Church,  to 
the  right  spelling  of  that  name.  The  original  de- 
ath May  1814.  scription  was  not  so  materially  at  variance  with  the 
true  name,  as  to  make  the  licence,  in  the  terms  in 
which  it  was  granted,  invalid,  and  unless  it  was 
invalid  before  this  alteration,  it  could  not  be  con- 
sidered as  fraudulent  to  make  the  alteration.  In 
licences  the  identity  is  the  material  circumstance 
to  which  the  Court  principally  looks :  In  banns, 
it  is  the  proclamation,  which  is  defective  in  the 
way  of  notice,  if  there  is  any  material  variance. 
In  the  present  case,  it  is  impossible  to  attach  any 
fraudulent  intention  on  this  act. 

It  is  pleaded,  "  that,  under  colour  of  marriage, 
"  the  man  intended  to  get  possession  of  the  pro- 
perty of  the  wife,  and  that  he  made  his  visits 
clandestinely,  and  continued  to  be  introduced 
"  without  the  knowledge  of  the  uncle.'*  But  the 
uncle  had  no  legal  rights  over  this  young  woman 
which  could  be  the  object  of  the  protection  of  the 
law,  nor  any  legal  authority  over  her.  It  was  left 
'  to  the  discretion  of  the  parties  to  act  as  they 
pleased  in  this  respect.  There  was  a  request  that 
the  connection  should  be  kept  secret :  —  TAfl^ftgain 
was  a  matter  of  prudence  and  discretion  ;  and  if 
tlieir  conduct  was  blameable  in  any  view,  it  is  not 
a  matter,  that  can  be  urged  on  the  Court,  any  more 
than  the  charge  that  he  falsely  and  fraudulently 
misrepresented  his  expectations.  The  particulars, 
then,  that  are  set  forth  in  this  part  of  the  plea,  are 
entirely  irrelevant,  viz.  "  that  he  persuaded  her  to 
'*  be  married  privately ;  that,  for  that  purpose,  he 
"  met  her  in  her  walks,  and  told  her  that  it  could 
**  be  done  in  half  an  hour — that  he  handed  her  into 
"  the  coach.**     In  all  this  there  was  no  force  nor 
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deception  on  her ;  every  thing  was  done  with  her     Ewmo  t. 
entire  consent,  and  it  appears,  that  she  was  as  _UI!_1 
ready  to  be  handed  into  the  coach,  as  he  was  to  6th  mo^  ]8I4^ 
hand  her. 

Two  letters,  written  before  the  marriage,  have 
been  introduced,  which  are  in  the  common  style 
of  real  or  pretended  affection.     Two  others  have 
also  been  exhibited,  which  were  written  after  the 
marriage ;  these  are  perfectly  nuptial,  and  being 
written   afterwards,  tliey  could  not  contribute  to 
this  act.     There  is  nothing  then  in  these  general 
circumstances,  which  have  been  pleaded,  that  re- 
flects any  additional  imputation  of  fraud,  on  the 
xnanner,  in  which  the  licence  was  originally  obtained. 
Jt  is  impossible  to  suppose,  that  any  misrepresenta- 
"tion  was  made  to  tlie  Surrogate,  with  a  design  of 
imposing  upon  him,  or  for  the  purfK)se  of  procur- 
ing  any  facility,  that  would  hot  otherwise  have  been 
granted.     There  is  no  ground  for  any  such  inter- 
pretation of  the  motives,  with  which  this  was  done. 
I  think,  therefore,  that  the  licence  is  good  and 
valid,  as  it  was  granted ;  and  though  the  clergy- 
man, if  he  had  been  aware  of  the  variation,  might 
properly  have  hesitated,  yet  if  the  marriage  had 
been  celebrated,  the  Court  is  still  of  opinion  that 
the  marriage  would  have  been  perfectly  good. 

With  regard  then  to  the  alteration  —  Can  the 
Court  hold  that  the  instrument  was  affected  by 
what  was  done  afterwards  ?  The  spelling  of  the 
name  was  changed  as  the  parties  were  going  to 
church.  It  must  be  admitted,  that  this  was  an  im- 
prudent  act,  as  it  must  always  be  considered  as 
treading  on  very  tender  ground  to  alter  any  instru- 

ment^ 
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Ewwo  V.     ment ;  but  where  there  was  perfect  satisfacticm  as 
^^^""''    to  the  identity,  would  the  clergyman  have  paused. 


cAjr<yi8i4«  in  celebrating  the  marriage,  on  the  licence  as  it 

before  stood,  or  could  there  be  any  intention  in 
tibis  act  of  effecting  a  marriage,  which  would  not 
have  been  otherwise  obtained. 

I  am  of  opinion  that  there  is  no  ground  shewn, 
on  which  this  marriage  can  be  invalidated,  and  that 
the  false  representations  of  circumstances,  whidi 
bave  been  assigned,  will  not  have  that  effect. 
They  did  not  lead  to  the  obtaining  the  licence  in 
any  manner,  or  to  the  alteration,  and  are  wholly 
unconnected  with  it,  and  are  of  no  significance 
whatever  by  themselves.  The  variation,  in  itself^ 
la  little  more  than  a  clerical  error,  and  afibrda  no 
ground  on  which,  on  any  evidence  of  facts  which 
is  before  the  Court,  It  could  pronounce  this 
marriage  void.  The  libel,  therdSbre,  must  be 
lejected. 
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SEARLE  V.  PRICE, 

FAL8HLY   CALLEZX  SEARLE. 

nPHIS  was  a  suit  instituted  by  Edward  Blakem&re  i  March  me. 
Searkf   of  the  parish  of  St  Peter,  ComhiH  suit  of  nuiiitj  oc 
against  Sarah,  his  wife,  to  annul  his  marriage  with  "^^^^i^^ 
her,  on  the  ground  of  a  former  marriage,  alleged  ^j^^^^^JJ^ 
to  have  taken  place  between  her  and  one  Charles  proof  rtqubed  of 
Price,  who  was  living  at  the  tune  of  the  latter  lh«  ptrtl^ 
oianiage. 

On  the  part  of  Mrs.  Searle,  Dr.  Bumahy  and 
Dr.  Jenner  contended,  that  there  was  not  sufficient 
proof  ♦  to  identify  the  parties  to  the  second  mar- 
riage, as  being  the  actual  parties  in  the  present 
cause ;  that  the  mere  belief  of  that  fact,  expressed 
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*  On  tbe  opening  of  tha  case,  tlie  coimsel  for  Mrs.  Searle  took 
an  objection  to  the  rea((iQg  of  the  endence  of  Price^  the  aljilf^ 
first  husband,  on  the  ground  that  it  was  a  receiv^  principle  o( 
law,  that  a  hu^and  and  wife  cannob  be  witnesses  either  for  or 
against  each  other  ;  a  principle  resting  on  the  consideradon,  that 
their  evidence,  if  in  each  other*s  favor,  was  open  to  the  presump- ' 
tion  of  an  undue  bias,  and  if  of  an  adverse  chayyi^y,  pught  lead 
to  dissensions  in  families,  wlvch  it  was  ^e  policy  i»f  the  l^w  to 
^scourage  and  repress.  "To  this  it  was  replied^  that  it  yna  not 
cfompetent  to  the  wife  to  take  this  ob}ection,  or  she  would  therebjr 
fuimk  the  principal  fact  In  qMsftion,  and  oonvict  herself  of  an  mbt 
pi  bigamy ;  and  that  ais  to  the  evkience  of  A?  husband,  it  would 
pot  tend  to  affect  any  interest  under  his  relation  to  his  vife^  or 
to  exonerate  himself  from  any  responsibility,  but  rather  to  oneml^ 
liimself  with  the  obligations  attending  the  character  of  hu^ 
ttand. 

T^  Court  penoitjte4  the  endento  to  be  read,  de  tmu  «m^ 
rQ9^ryiipg  t^  point  for  mote   fonisi4  arg^eat,  i^  ^e  tmn$ 
0^  *e  ca^e  appearing  to  d^jMWjt  Vj  aijy  »at^  d^^pre^  vpo» 
etidence  objected  kk 
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by  two  witnesses  present  at  the  latter  marriage, 
undeduced  from  any  fact  stated  by  them  to  war- 
i March  18^6.  pant  such  a  belief,  was  insufficient;  that  the  ad- 
missions or  acknowledgments  of  the  party  herself 
could  not,  even  if  more  consistent  with  each  other 
than  they  actually  were,  be  admitted  to  supply  that 
deficiency,  or  furnish,  in  any  way,  grounds  for  a 
sentence  in  a  case  of  this  nature. 

On  the  other  side.  Dr.  Stoddartsnid  Dr.  Lushington 
submitted — that  the  belief  of  identity,  expressed  by 
the  two  witnesses  to  the  second  marriage,  was  suf- 
ficiently supported  by  the  nature  of  the  confronta' 
tion;  tJiat  the  party  was  cited  to  be  confronted  as 
the  party  in  the  cause;  that  she  appeared,  in 
obedience  to  the  mandate  of  the  Court,  in  that 
character,  and  the  general  conduct  of  the  suit  in 
her  name,  and  on  her  behalf,  confirmed  the  fact. 
If,  however,  the  Court  should  still  hesitate  on  this 
point,  they  hoped  It  would,  for  its  own  satisfaction, 
extend  to  them  the  indulgence  of  rescinding  the 
conclusion  of  the  cause,  to  enable  them  to  confront 
the  party  with  other  witnesses,  in  support  of  the 
identity. 

Judgment. 
Sir  William  Scott — In  this  case  it  is  sufficiently 
established,  that  a  Charles  Price  was  married,  on 
the  20th  of  December  1783,  to  a  Sarah  Pollard, 
and  that  a  Sarah  Price  was  married  on  the  28th  of 
Fehniary  1811,  to  Edward  Blakemore  Searle,  at 
which  time  the  Charles  Price,  first  married,  was 
living.  The  only  question  therefore  is,  whether 
the  Sarah  Pollard,  who  was  married  to  Price,  is 
the  Sarah  Price  who  was  married  to  Searle; 
whether,  in  fact,  the  identity,  as  to  the  second 

marriage. 
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marriage,  is  proved  in  a  way  satisfactory  to  the     Sbaalb  «. 
Court.  ! 


In  all  cases  where  a  dissolution  of  marriage  is  i  ^^^'^  '•^•^ 
the  object  of  the  suit,  it  is  the  especial  duty  of 
"the  Court,   to  guard  against  imposition:  where 
an  existing  marriage  is  proved,   it  is  not  to  b& 
posed  to  the    danger  of  being  set   aside  by 
ny  species  of  collusion ;    and  should   only  be 
iDrought    into    question    upon   the    most    undis* 
^uted  proofs.     It  greatly  concerns  the  interests 
^>f  families,  that  the  marriage  contract  should  be 
jpreserved  inviolate.     Experience  .of  the  .  world 
j)lainly  shews,  that  married  persons  are  often  but 
too  ready  to  seek  a  release  from  the  nuptial  chain, 
and  too  little  scrupulous  of  the  means  of  eflFecting 
it.     For  this  purpose  a  false  case  might  be  esta« . 
blished  before  the  Court,  whose  utmost  vigilance 
is  therefore  requisite,  that  the  truth  should  be  esta* 
blished,  independent  of  the  confessions  of  the  par- 
ties.    In  cases  of  adultery,  no  confession  of  the 
fact  can  be  admitted  alone,  and,  in  cases  of  this 
description,   it  is  the  more   necessary  to  guard 
against  the  imposition  of  making  false  acknow- 
ledgments  to  obtain  a  separation.     A  married  per- 
son may  afterwards  wish  the  marriage  avoided; 
for  this  purpose  a  former  marriage  might  be  pro- 
pounded by  the  one  party  and  admitted  by  the 
other ;  but  the  Court  could  not  rely  on  declara- 
tions thus  made,  and  that  too  not  on  oath,  in  fur- 
therance of  the  common  purpose.     They  might  go 
further ;  by  substituting  false  parties,  who  might 
admit  themselves  to  be  parties  in  the  cause,  when 
they  were  not,  and  various  impositions  of  this  na- 
ture might  be  resorted  to,  to  destroy  the  rights  of 
the  real  parties.     Even  a  decree  of  confrontation 
mould  not  protect  the  Court  in  such  a  case,  as  the 

real 
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•ftAiiB  •.    retl  parties  might  be  unkikowii  te  the  oflfeen  of 
^^^^      the  Court,  unknown  to  the  practisers,  and  certtdnlj 


M^rdk  igi5.  unknown  to  the  Court  itself  (  so  that^  in  this  wfty, 
n  real  marriage  might  be  set  aside,  without  tibe 
hwl  knoiriedge  on  the  part  of  those  interested  in 
it.  It  is»  therefore,  a  dear  rule,  and  a  rule,  ibunded 
oa  thfc  necessit J  of  the  case,  tliat  the  identity  mwt 
be  proved,  by  other  testimony  than  that  a£  ihm 
pafties  themselves ;  it  must  be  proved  by  witnesses, 
who  ean  speak  to  the  facts  from  their  own  petv 
SDUal  knowledge^  What  could  have  been  moM 
irisy  in  the  present  case^  than  for  a  person  to  have 
appeared  to  thedeoree  of  confrontatumy  and  hstvn 
acknowledged  herself  the  party  in  the  cause  ?  It 
is  therefore  necessary,  ths^  the  party  should  b# 
parodu6ed  to  witnesses^  who  have  known  her  in 
'  both  characters,  or  to  one  witness,  at  least,  who 
may  have  known  her  in  each ;  why  this  was  iial 
^cMBe  in  the  present  case  is  a  circumstanee^  perhaps, 
not  easily  explained,  however  much  it  may  be 
lamented,  on  account  of  the  inconvenience  that 
"has  been  occasioned  by  it« 

The  Court  cannot  but  remark,  that  the  result  of 
tfafi  evidence  on  the  present  case,  compared  with 
the  principles  that  It  has  thus  briefly  laid  down» 
4q9|)ears  liable  to  much  objection.  Mv.Phippm>^ 
the  witness  to  the  second  marriage,  speaks  only  to 
hb  belief  of  the  identity  \  on  what  he  grounds  siich 
41  belief  does  not  ai^ar,  as  he  states  no  antecedent 
£u:ts  within  his  knowledge,  from  which  the  Court 
oin  judge  of  its  accuracy.  On  the  decree  of  coOf- 
firontadon^  the  evidnK^e  adduced  is  that  of  two 
witnesses^  who  knew  the  party  as  Mrs.  Prict^  and 
who  prove,  that  she  then  acknowledged  herself  t# 
be  the  party  in  the  cause  \  so  that  this  part  of  the 
Mse   rerta  only  on  that  admowMgrneiit^  and 

10  that 
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that   is  insufficient.    A  decree  of  eot^rwUation    UA^Ltv. 

U  «.  ««.m«.  t.  th.  p««f.  ODlT  to  b.  .pdied  _  "«•■ 


4USJ 


£»r  on  special  groandfl,  and  yet  this  is  all  that  i  Afardi  t9i«. 

Sias  been  done  upon  it  in  the  present  case.    The 

other  evid«9ice»  that  of  the-  admissions  of  the  party 

conTersation^  resolves  itself  into  the  same  pointy 

,  if  the  Court  relies  on  that.  It  wili  pronounce  a 

'Sentence  upon  the  mere  confession  of  parties. 

Under  these  circumstances,  it  is  impossible  that 
the  Court  can  come  to  the  conclusion,  that  thert 
is  sufficient  evidence  to  satisfy  the  strict  demands 
€i  the  law,  in  a  case  like  the  presents  If  any 
case,  however,  can  be  produced  where  a  partyv 
after  having  had  the  benefit  of  one  decree  of  can" 
Jrontationf  has  afterwards  received  the  indulgence 
of  another,  (of  the  existence  of  which  the  Court 
much  doubts)  It  will  yield,  though  not  without  rc^ 
luctance,  to  the  application  now  iHade^  I^  hom-^ 
ever,  no  such  case  can  be  produced  by  the  next 
Court  day.  It  will  then  pronounce  for  a  failure  o^ 
proo^  and  dismiss  the  smt. 


On  a  subsequent  day,  it  was  shewn  to  the  Court 
that  three  of  the  former  witnesses  had  been  re- 
eiiamined,  with  the  addition  of  one  new  witnew ; 
that  two  of  them  deposed  to  the  first  marriage^ 
aAd  the  other  two  to  the  second  i  that  they  had 
all  had  an  opportunity  of  seeing  the  wife,  upon 
the  occasion  of  her  being  examiined  at  the  police 
office^  Queen-Square,  upon  a  charge  of  bigamy^ 
and  that  they  all  concurred  now  in  identifying 
her. 

JUDG- 
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sbarlev.  Judgment. 

_J!!!1 Sir  William  Scott.— The  Court  was  certainly  of 


I  March  1816.  opinioD,  at  tlic  former  hearing  of  the  cause,  that 
there  was  a  material  defect  as  to  the  identity  of 
the  party  proceeded  against.  The  indulgence  of 
a  decree  of  confrontation  had  been  granted,  but  the 
result  was  not  such  as  the  Court  was  entitled  to 
expect.  It  was  necessary  that  the  wife  should  have 
been  confronted  with  a  witness  who  knew  her  in 
both  characters,  or  with  two  or  more  at  the  same 
time,  who  could  separately  identify  her  in  each. 

The  acknowledgment,  however,  by  the  party  pro- 
duced, that  she  was  the  party  in  the  cause,  seemed 
to  have  been  too  mueh  relied  on.  Acknowledg- 
ment, indeed,  is  a  term,  in  such  a  case,  improperly 
applied,  as  it  is  no  acknowledgment  at  all,  unless 
the  party  is  otherwise  proved  to  be  the  party  in 
tiie  cause  ;  and,  without  such  proof,  the  acknow- 
ledgment is  open  to  the  suspicion  of  having  been 
coUusively  made,  and  by  another  than  the  real 
party.  The  person,  however,  has  now  been  seen 
by  the  witnesses,  not  indeed  under  a  decree 
of  confrontation^  but  under  a  confrontation  other- 
wise effected,  and  the  defect  is  supplied  to  the 
satisfaction  of  the  Court.  It  is  proved  that  the 
party  thus  corifronted^  is  the  person  with  respect  to 
whom  both  the  marriages  are  proved;  the  wit- 
nesses connect  her  with  each,  making  a  complete 
chain  of  evidence  that  she  is  one  and  the  same 
person.  The  Court  then  is  of  opinion^  that  the 
proof  is  now  complete  in  all  respects,  and  it  has 
no  longer  any  hesitation  in  signing  the  sentence 
of  nullity  accordingly. 
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FIELDER  V.  SMITH,  otherwise  NELSON, 

FALSELY   CALLED   FIELDER. 

^HIS  was   a  suit    instituted    by  John  JEielder  i9th/<6.i8i«. 

Esquire,  of  St  Jame^s  Street,  against  his  wife,  JJ;;!^;^^^,^ 
describing  her  as  Sophia  Augusta^  otherwise  Sophia  "^'^  ^  *j* 
Smiihj  otherwise  Nelson,   Spinster,    and    falsely  mother,  who  had 
called  Fielder,  for  a  nullity  of  his  marriage  with  bdng  ^S^^lo 
her,  on  the  ground  of  her  minority,  and  a  want  of  ^HJ^!^^""^ 
legal  consent.  Evfdtt^  <»  that 

^  pOUlt,  bow  COD* 

The  marriage  took  place  on  the  13th  of  Maif  ■wered,— not 
1797»  &s  between  John  Fielder  and  Sophia  Nelson,  party  (Unmnei. 
a  minor,  by  consent  of  Mary  Nebon,  widow,  her 
mother,  and  in  virtue  of  a  licence  obtained  by 
Mx.  Fielder y  upon  the  joint  affidavit  of  himself  and 
Mrs.  Nelson.  It  was  stated,  that  there  were  twelve 
children,  issue  of  the  marriage ;  and  the  ground  of 
nuUity  now  assigned,  was  the  minority  of  the  wife^ 
and  that  she  was  the  illegitimate  daughter  of  a 
Mrs.  Nelson,  formerly  Smith,  who,  as  the  natural 
mooter,  had  no  right  to  give  her  consent;  and 
that  the  marriage,  having  been  solemnized,  with* 
out  the  consent  of  a  guardian  appointed  by  the 
Court  of  Chancery,  was  void  under  the  statute. 
The  marriage  was  proved  and  not  denied  ;  and  the 
birth  of  the  minor,  in  August  1777>  and  her  bap- 
tism soon  afterwards,  as  the  daughter  of  Thomas 
and  Mary  Nelson,  were  also  proved. 

VOL.  II.  o  Judo* 


I9i  CME&  DETERMINKD  IN  THE 

FiiLocR  0.  Judgment. 

'"^'"'         Sir  William  Scott. — This  is  a  suit  to  dissolve 


i7th  Feb.  iBi 6,  a  marriage^  which  has  taken  place  above  twenty 

years  ago,  and,  as  far  as  appears  from  the  family 
history  of  the  parties,  has  subsisted  ever  since  with- 
out any  attempt  at  interruption.  It  is  a  marriage, 
perfectly  regular  in  form,  bad  with  the  consent  of 
the  mother,  the  only  person,  primdjacicy  appear- 
iilg  to  have  the  right  of  consent;  and,  at  this 
distance  of  time,  the  Court  is  called  upon  to  de- 
clare the  marriage  void^  upon  a  principle  of  law, 
that  such  a  consent  is  notihe  consent  of  an  aiatho- 
ffized  person. 

jit  has  been  held,  both  here  and  in  tbe  Court  «f 
King's  Bench,  that  the  consent  of  the  pairents  €tf 
vU^timate  children,  is  not  a  consent  within  the 
meaning  of  the  act.  This  has  been  matter  of 
idoubt ;  and  it  is  perbaps  apoint  not  yet  f  naily  settled* 
as  a  case,  raised  upon  it,  is  said  to  be  now  in  progre9t^ 
far  the  decision  of  the  last  court  of  resorts*  In  tlte 
present  case,  all  persons  interested  concurred  in  tlie 
marriage,  and  it  is  now  sought  to  be  invalidated, 
upon  this  strict  principle  of  law,  ihe  growjtih  ef 
latter  times.  It  is  hardly  necessary  to  observe,  that 
%he  feeling  of  the  Court,  as  far  as  It  can  be  pxia^ 
perly  indulged,  is  strong  in  favour  of  the  mariii^.^ 
and  the  evidence  must  be  of  a  very  peremptoity 
nature,  that  should  induce  the  Court  to  proaounoe 
such  a  marriage  null  and  void. 

The  first  and  great  question  respects  the  marriage 
of  the  parents,  since  it  is  objected,  that  the  mother 


*  This  is  understood  to  have  applied  to  the  case  of  Pt'witly  ▼• 
Hughes,  (vid.  vol.i.  p.  360.):  but,  it  is  believed,  nothing  furtfier 
\ras  done  upon  it. 

10  could 
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CiHIiM  not  legally  give  consent,  not  being  the  lawful    fikldba  p. 
wife  of  the  lather ;  and  the  Court  is  now  expected 


to  pronounce  on  the  marriage  of  persons,  one  of  iath/«*.i8i(j. 
whom  has  long  since  been  dead ;  and  that  those 
parties,  while  living  together,  were  living  in  un« 
lawful  cohabitation.  Surely  this  would  require 
the  strongest  attainable  evidence  to  be  produced. 
That  they  were  living  together  without  marriage 
is  asserted  upon  two  grounds ;  first,  the  reputation 
<^  that  fact,  and,  secondly,  that  Nelson  had  a  wife 
living  at  the  time. 

It  is  certain,  that  the  illegitimacy  of  a  child  loay 
be  proved  hy  probable  evidence,  perhaps  by  reputa- 
tion only ;  but  then  the  reputation  must  be  clear 
and  undoubted, — it  must  be  uniform ;  for  if  a  repu- 
tation has  existed  both  ways,  the  conclusion  wQuld 
be  in  &vour  of  the  marriage.  Here  the  reputation 
is  contradictory  ;  a  cohabitation  for  many  years  n 
proved,  children  were  born,  and  the  parties  con- 
stantly passed  fov  man  and  wife.  There  were,  it 
:is  true,  some  persons  that  had  their  suspicions ;  bUlt 
-the  general  impression  appears  to  have  been,  in 
ffavour  of  the  connection  being  legitimate.  Three 
witnesses  only  are  produced  on  the  point  of  repu- 
tation. Mr.  Watts,  an  upholsterer,  deposes,  "  that 
"  he  furnished  a  house  for  Mr.  Nelson^  upon  his 
"  marriage  with  om  Mary  Kelly;  that  the  mar- 
**  riage  took  place  in  April  1771 ;  that  he,  the  de- 
"  ponent,  was  not  present  at  the  marriage,  but 
"  he  remembers  their  going  out  to  be  married ; 
that,  on  their  return,  they  both  acknowledged 
that  they  were  married,  and  he  dined  with 
**  them  upon  the  occasipn  ;  that  they  lived  toge- 
"  ther  two  or  three  years,  but  then  disagreed,  and 
**  parted ;  that  he,  the  deponent,  was  trustee  for 

o  2  "  Mrs. 
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Stttornv.    *'  Mrs.  Nelson;  that  he  believes  that  she  died 
^"''°'"'      "  about  the  year  1792,  but  knows  that  she  was 


nth /"(P*.  1816.  "  alive  many  years  after  the  year  1788;  that  in 

**  1774  Mr.  Nelson  removed  into  a  street  opposite 
*•  to  the  Pantheon^  in  Oxford  Street^  from  thence  to 
*•  Gerrard  Street^  Soho,  where  he  kept  the  Royal 
"  Larder^  and  lastly  to  Drury  Lane,  in  1 776,  at 
^*  all  which  places  he  kept  a  gaming-house,  &c. ; 
**  that  whilst  he  lived  in  Gerrard  Street,  he  went, 
^  one  evening,  with  deponent,  to  Bagnigge  WeUs; 
"  that  they  there  met  with  two  young  women,  one 
^*  of  whom,  Mary  Smith,  from  that  time,  lived 
•^^  with  Mr.  Nelson  as  his  wife ;  that  they  had  four 
•**  children,  to  one  of  which  he,  the  deponent^ 
*<  stood  godfather ;  that  he  believes  it  was  Sophia 
*^  Augusta,  and  that  she  was  bom  in  1777;  that 
<<  he  often  saw  her  during  her  infancy,  and  latteriy 
**«'Et  the  house  of  her  mother,  in  Pall  Mali,  as 
-"  Mrs.  Fielderr 

It  is  to  be  remarked,  upon  the  degree  of  credit 
Hlae  to  this  man's  testimony,  that  though  he  deposes 
'ajgainst  the  existence  of  any  marriage,  he  had  him^ 
f^i^  «tttested  the  legitimacy  of  the  child^  by  a 
^iofoinn  act  in  the  house  of  God  —  that  of  being 
c^gbdfkther  to  her,  as  <<  the  daughter  of  Thomas 
H^rlaiid  Mary  Nelson.**  Considering,  therefore, 
llmfeabits  of  this  man's  life,  as  disclosed  by  himself, 
*itt>ki6>  deposition,  and  the  slight  and  contradictory 
dtsfcvre  of  his  evidence,  he  is  not  much  to  hte 
jreUed  on. 

'J^  next  witness  is  Ellison,  who  deposes  "  that 
1^  4iie  parties  were  not  married,  though  passing  .kb 
**  hiifitoand  and  wife," — he  gives,  as  his  only  reasort,, 
Tiis  belief  "  that  the  former  wife,  Mary  Kelly,  waa 
^'  alive  at  the  timej  that  he  remembered  the  day 

"  of 
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*'  of  the  marriage  with  Mary  Kelly ^  as  he  called    fibldsx  »• 
**  to  wish  them  joy,  and  had  cake  and  wine.'*       *'^''°*"' 


The  law  is,  at  all  times,  very  unwilling  to  admit  lath/fft.isic. 
evidence  to  bastardize  children;  but  here  the 
balance  of  evidence  is  the  other  way*  The  minor 
was  baptized  as  legitimate;  her  mother  has 
stated,  that  she  was  improperly  described  by  the 
name  of  4S!miVA,  and  has  sworn  to  her  legitimacy, 
to  obtain  the  licence,  and  asserted  it  by  giving 
her  consent  to  the  marriage,  though  she  has  not. 
thought  fit  to  enter  into  that  subject,  in  her  depo- 
sition. She  had  an  undoubted  right  to  decline 
doing  so,  if  slie  thought  proper,  as  the  omis  pro* 
bandi  was  upon  the  party  prosecuting  the  suit ;  and 
he  is  not  entitled  to  the  assistance  of  any  proof,  which 
the  law  would  not  be  disposed  to  enforce  for  him. 

Upon  the  fair  result  of  this  evidence,  then,  if 
reputation  alone  could  be  admitted,  to  establish  the 
&ct  of  an  illicit  intercourse,  there  is  an  insuf- 
ficiency for  the  purpose.  As  to  the  other  ground, 
that  of  the  former  wife  being  living,  at  the  time, 
when  this  child  was  born,  it  rests  solely  upon  the 
evidence  of  the  two  witnesses  alluded  to,  un- 
supported  by  any  documentary  proof.  No  .re- 
gister is  produced,  nor  any  person  who  can  swear 
to  their  being  present  at  the  marriage.  The  mere 
fact  of  the  parties  going  out,  by  themselves,  with 
the  avowed  intention  of  being  married,  resting,  as 
it  does,  only  on  the  evidence  of  Watts^  whose  ere- 
dibility  has  been  already  remarked  upon,  of  itself 
proves  nothing ;  as,  from  the  character  and  habits  of 
life  of  NelsoTif  it  is  not  improbable  that  this  might 
be  a  simulated  transaction ;  he  might  have  designed 
it  as  a  cloak  to  an  illicit  connection,  without  any 
marriage  really  passing.   Neither  is  the  fact,  stated 

o  :i  by 
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FixjuDBR  V.   by  the  sam6  wittiefii^,  of  his  being  a  trustee  of  the 
"''°'*'     wife,  any  proof  of  the  marriage,  as  his  trusteeship 


isthjc^.isie.  might  haive  been  under  the  separation.  There  is 
si^  no  proof,  that  she  did  not  die  before  the  se- 
cond reputed  marriage ;  for  though  it  is  in  the 
deposition  of  Watts,  that  she  was  alive  after  th6 
year  1788,  yet  no  grounds  are  stated  for  that 
opinion.  The  other  witness  states  nothing  mor^ 
than  his  calling  to  wish  thetoi  joy — a  fact  which  is 
open  to  similar  observations ;  and  if  a  marrii^e 
really  had  passed,  it  might  easily  have  been  traced^ 
ind  there  is  no  doubt,  that  it  would  have  hetH 
proved  more  decidedly.  The  evidence  to  the 
contrary  is,  therefore,  too  slight  to  operate  to  th6 
dissolution  of  a  marriage,  sufficiently  proved  and 
admitted ;  had  with  the  consent  of  the  mother  ;^ 
aAd,  in  every  other  respect,  perfectly  regulslr. 

Upon  the  whole  of  this  case,  [the  Court  id  of 
opinion,  that  there  is  such  an  imperfection  in  th(^ 
evidence,  as  ought,  under  the  circumstances  of  thii 
csAe,  to  be  considered  sufficient  to  destroy  thie 
dahn  of  the  party  proceeding  to  a  sentence  of 
nullity.  It  therefore  pronounces  for  a  failnxt^  of 
prOoi;  and  dismisses  the  wife  from  the  suit. 


m 
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BRISCO  V.  BRISCO. 
'pHIS  was  a  question  as  to  the  alimony  to  be  itt-Mardiigi«. 
allowed  to  Lady  Brisco,  during  the  dependance  Aihnooy,  pend- 
of  a  suit,  instituted  by  her  against  her  husband,  '^^^  ^opn^ 
Sir  Wastel  BriscOj  for  a  divorce,  on  a  charge  of  ?°^'  ■«»«finK 
cruelty  and  adultery*  ;f  aoo  given  in 

addition  to  m — 

Judgment.  "*•  msom: 

Sir  WiUiam  Scott. — This  suit,  originally  began  ai 
a  suit,  brought  by  Lady  Brisco,  for  cruelty  and 
adultery,  against  Sir  Wastel  Brisco ;  but  it  has  now 
assumed  the  shape  of  recrimination,  by  a  charge 
of  adultery  against  her.  The  allegation  of  facul- 
ties,  as  it  is  technically  called,  was  given  in,  as  the 
Ant  step  in  a  question  of  alimony^  early  in  the  year 
1814.  It  is  always  desirable^  that  an  aU^ation  of 
this  nature  should  be  given  at  an  early  period ;  and 
that  tile  question  of  alimony  should  be  disposed  of, 
in  the  first  stage  of  the  proceedings,  to  prevent  the 
iiusband  being  unnecessarily  harassed,  with  suita 
mkd  demands  for  his  wife's  debts.  After  the  ad* 
nidsion  of  the  allegation,  some  objections  had  been 
taken  to  the  answers  of  Sir  Wastel  Brisco^  one  of 
which  objections,  "  the  want  of  a  sufficient  speci- 
"  fication  of  the  value  of  an  house,  and  some  de- 
*'  mesne  lands,  occupied  by  himself,"  was  held 
sufficient  for  the  Court  to  require  further  answers 
upon  those  points.  It  appears,  that  he  thought^, 
that,  as  this  house  and  domain,  or  park,  were  occu* 
pied  by  himself,  as  they  had  been  also  by  hifl 
ancestors,  ^ey  should  not  be  charged ;  a  mis- 
take, which  might  easily  occur ;  for  it  does  noi 
usually  happen,  that  Gentlemen  appreciate  their 
mansion-house  and  demesnes,  as  if  they  were  to 
be  let.    It  was  not  impropei,  therefore,  in  him  to 

o  4  take 
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Briico  9.     take  time  to  consider  upon  the  terms  of  his  an« 
*"^°'      swers,  (which  he  gave  in  by  the  end  of  that  year). 


ittMareh  1816.  befoFC  hc  inserted  the  exact  specification  of  the 

value  of  this  part  of  his  property. 

Now,  undoubtedly,  though  it  is  usual  for  the 
party  to  accept  the  answers,  particularly  when  re- 
formed by  order  of  the  Court,  the  wife  is  not 
compelled  to  acquiesce  in  the  valuation  of  her 
husband,  and  it  is  open  to  her  to  examine  wit^ 
nesses,  if  she  thinks  proper :  this,  however,  is  a 
right  not  to  be  exercised  wantonly,  but  with  great 
cauticHi  and  tenderness.  It  is  hardly  ever  neces- 
sary, in  cases  of  considerable  property,  to  enter 
into  an  inquisitorial  scrutiny  of  its  exact  value : 
it  is  to  be  taken  upon  a  fair  general  estimate. 
Here,  however.  Lady  Brisco  charged  the  value 
of  a  particular  property  at  ^2000  per  armum^ 
which  Sir  Wastel  set  at  £S50.  So  great  a 
difference  as  this  induced  the  Court  to  go  into 
the  inquiry :  upon  the  result  of  which  it  now 
turns  out,  that  Lady  Brisco^s  valuation  is  enor- 
mous, and  unfounded  in  the  extreme ;  and  thai; 
even  Sir  WastePs  is  above  the  real'  value.  This  is 
a  misrepresentation,  which  the  Court  must  consider 
to  have  been  imposed  upon  the  party  herself;  as 
It  is  unwilling  to  suppose,  that  she  designed  such 
an  imposition  upon  the  Court.  By  what  witnesses 
is  this  valuation  supported  ?  by  two  only,  who  have 
been  in  open  hostility  to  Sir  fVastel  Brisco*  perse- 
cuting him  with  law-suits,  and  indicting  his  steward 
for  perjury,  but  prevented  by  the  grand  jury  in- 
dignantly rejecting  the  bill.  The  testimony  of 
such  witnesses  is  of  a  piece  with  the  allegation^ 
upon  *  which  they  were  examined,  and  is  utterly 
undeserving  of  credit. 

Taking 
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Taking  the  whole  of  Sir  Wastel  Brisco^s  in*     biucoit. 
come,  upon  the  fairest  calculation  warranted  by      ^*'"^*^' 


the  proof,  the  Court  is  of  opinion  that,  taken  ntMarehiuis. 
altogether,  it  may  be  considered  to  be  rf2,600  per 
annum  ;  subject,  however,  to  an  immense  deprecia- 
tion, from  the  present  state  of  landed  property ;  the 
extent  of  which  cannot  be  foreseen,  no  man  know- 
ing what  he  shall  receive ;  some  farms  being  let  at 
rents  reduced  25  per  cent^  others  paying  no  rent 
at  ali,  and  others  thrown  up  altogether.  It  has 
been  said,  that  all  this  might  be  temporary ;  so 
may  the  continuance  of  the  present  suit ;  but  the 
one  appears,  at  present,  as  improbable  as  the  other. 
Supposing  every  thing  had  been  clear,  in  the  case, 
the  Court  might  have  been  inclined,  perhaps,  to- 
allow  one-fifth  of  the  whole  property  to  the  com- 
plainant, including  her  pin-money.  This  would  be 
quite  as  much  as  is  necessary  for  her  suitable 
maintenance,  in  a  situation  calling,  as  her's  does,  for 
retirement  and  prudence ;  and  in  which  she  musk 
be  expected  to  have  some  little  regard,  for  the 
interests  of  her  husband  and  her  family.  He  has 
to  maintain  the  expences  of  the  suit,  which  have 
been  carried  to  an  extent,  of  which  the  Court  hopes 
never  to  see  such  another  instance;  and,  as  a 
country  Gentleman,  living  in  his  own  county,  he 
has  to  support  the  dignity  kept  up  by  his  ancestors, 
and  has  also  to  maintain  his  three  children. 

These  would  have  been  considerations,  which 
would  have  had  great  influence  with  the  Court, 
even  if  there  had  been  no  misconduct  on  the 
part  of  the  lady ;  but  she  has  launched  out  into 
expenditures  to  an  astonishing  amount,  with  no  ne- 
cessity to  justify  them.  There  appears  tcr  have  beea 
orders  given  to  tradesmen  for  plate^  clothes,  lineBt 

chins. 
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baimo  v.     china>  horses,  and  carriage,  &c.  with  no  communica- 

^*"^^-      tion  with  the  unfortunate  husband,  who  was  to  pay 

inMawch  1816.  for  them,  and  whilst  litigation  was  going  on^  which 

prevented  the  Cpurt  from  proceeding  in  the  allot- 
ment  of  alimony.  It  has  been  said,  that  this  was 
done  to  replace  the  clothes  burnt  by  her  husband  } 
it  is  admitted^  that  he  did  bum  some,  and  he  assigns 
as  a  reason  ^*  that  he  burnt  them  to  induce  her  ta 
<^  write  for  some  more  from  the  place,  where  she 
^<  had  left  them,'^  an  extraordinary  reason,  and 
certainly  a  most  unfortunate  expedient.  The 
carriage  too,  and  plate,  if  ordered  on  the  autho» 
rity  of  her  father,  should  have  been  at  his  ex- 
pence,  so  as  to  secure  her  husband  from  the 
payment  -,  but  the  bills  are  sent  to  him.  The 
&tlier  dies,  and  it  does  not  appear,  that  his. 
executors  have  ever  been  applied  to,  on  the 
•abject.  It  has  now  been  said,  that  Lady  Brisca 
is  ready  to  give  up  the  articles  in  her  own  po8«- 
session.  This  will  be  but  a  secondary  satis^M^tioa 
if  made ;  there  is,  however,  nothing  to  prevent  her 
iKMiverting  them  into  money  for  herself,  if  she  id 
so  minded.  Under  all  these  circumstances,  where 
enormous  exjpences  are  thrown  upon  tlie  husband^ 
in  every  mode,  to  which  female  extravagance  can 
apply  itself,  if  the  Court  did  not  feel  that  by  order- 
ing alimony.  It  was  most  consulting  the  protection 
of  the  husband.  It  would  hardly  be  disposed  to 
allot  any  alimony  at  all.  Under  all  considerations, 
however,  the  Court  allots  the  sum  of  £300  per 
iUlnum,  in  addition  to  the  sum  of  jf  200  per  annum 
pin-money** 


*  Affirmed  on  this  point,  in  proceedings  in  the  Court  of  Arches* 
20th  Mqy  1819;  and  iH  the  Court^of  Delegates,  15th  Ff 6. 1820. 
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WIDSON  r.  WILSON. 

''F'HIS  i*i^  a  suit  6f  divorce  by  reason  of  adul-    i^thAforM 
terjr,  brolightby  the  husband,  in  which  ap{)U-  catiofthewifc 
cirtion  was  made  on  the  part  of  the  wife,  that  she  ^y^^z  ■  •««- 
might  be  alld^^ed  to  have  heir  costs  paid,  ds  id*  dencincome»not 
ciirred.  during  the  suit.  K^.^the 

In  support  of  this  prayet,  it  was  said*  that  the  ^f"'*;^^ 
husband  had  dissipated  a  considerable  fortune^ 
which  the  Wife  had  brought;  and  still  retainefd 
jS9,000,  for  Which  he  paid  iio  interest )  that  there 
was  no  instance,  in  Which  the  wife  had  been  refused 
t)@r  costs^  in  a  suit  instituted  i^ainst  her. 

On  die  othet  side,  it  was  contended^  that  coftts 
and  aiiniohy  stood  dil  the  same  princi]ple  -^  the  pr^ 
siiihptioti  thtitt  the  wife  had  no  separate  income ;  and 
Bbih  elaims  had  been  denied  on  the  same  grounds. 
The  c^es  of  Furst  v.  Furst,  Consist.  1789,  and 
Htithftes  i).  HohneSi  Arches  17^5,  and  Davis  Y.Davis^ 
17^9i  were  cited,  by  Which  this  point  had  been 
dietermined  In  the  present  case,  the  wife  had  a 
^arate  income  of  j^^MO,  and  this  husb&nd  i^400  ( 
tfiAt  if  it  could  be  considered  as  one  income,  the 
C!ourt  would  not,  for  alimony,  grant  a  moiety  to 
the  wife.  It  would  not  therefore  deduct  from  the 
income  of  the  husband^  in  order  to  spare  an  equal 
income,  which  the  wife  now  actually  possessed. 


*  A  report  of  this  case  haa  been  obtained  and  inserted,  though 
out  of  its  order  of  date»  aa  connected  with  the  subject  of  the  pre- 
ceding case,  aAd  referring  to  fonner  authority.— Fuie  mfrOf  Davis 
t7«.  Davis,  pi^  204. 

JUDG- 
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wiLtoN  tr.  Judgment. 

'^'"°'''         Sir  Wifliawi  &otf.  —  In  suits  instituted  either  by 


i6thjtfar.i797.  the  husband  or  the  wife,  (for  I  consider  that  fact 

to  be  indifferent^.)  the  wife  in  a  privileged  suitor  as 
to  costs  and  alimony  ;  and  on  the  same  principle, 
that  the  whole  property  is  supposed,  by  law,  to  be 
in  the  husband.  If  the  wife  therefore  is  under  the 
necessity  of  living  apart,  it  is  also  necessary,  that 
she  should  be  subsisted,  during  the  pendency  of 
the  suit;  and  that  she  should  be  enabled  to  procure 
justice,  by  being  provided  with  the  means  of  de- 
fence. This  arises  out  of  the  ordinary  condition 
of  connubial  society,  and  the  state  of  theproperty^ 
between  the  parties,  as  usually  vested,  under  the 
more  ancient  law  of  the  kingdom. 

If  it  should  happen,  as  by  the  introduction  of 
other  principles,  and  operation  of  law,  it  often  may 
that  the  wife  has  an  income  correspondent  to  her. 
own  expences,  and  the  necessary  expences  of  the 
suit,  (for  both  must  appear,)  there  is  no  longer  the 
same  reason,  that  she  should  be  a  privileged  suitor.' 
It  may  turn  out  that,  on  the  result  of  the  proceed- 
ings, she  may  be  still  entitled  to  her  costs  j  but,,  by 
a  .variety  of  cases  —  particularly  the  last  of  those 
mentioned^,  in  which  I  was  ,^  of  counsel,  it  has 

been 


*  The  case  of  Davit  v.  DaviSy  Arches,  1 789,  was  the  subject  of 
much  discussion,  on  the  principle,  and  on  the  authority  of  former 
practice,  and  was  argued  at  length  by  Dr.  Compton  and  Dr.  Scott, 
on  the  part  of  the  wife,  and  by  Dr.  Harris  and  Dr.  Sever,  oq  th% 
part  of  the  husband. 

Judgment. — Sir  fV.  Wynne, — ^This  is  a  suit  for  separation,  by 
reason  of  cruelty  and  adultery,  brought  by  the  wife  against  the  bus-' 
band.  An  appearance  has  been  given  on  the  par(  of  the  husband* 
and  a  libel  and  issue,  confessing  the  marriagei  but  otherwise  con* 

testing 
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been  decided,  that  where  there  is  an  independent    wnsov  v, 
income,  competent  to  the  support  of  the  wife,  and      ^"'^^''' 


the  maintenance  of  the  suit,  the  privilege  is  no  i6thjifar.i797. 
longer  considered  to  continue.  In  the  present  in-> 
come  of  the  parties  there  is  almost  an  equality,  and 
the  Court  will  not  look  back  to  what  may  have  been 
dissipated ;  observing  only,  that  what  has  been  dissi- 
pated, in  the  present  case,  appears  to  have  been 

so 


^ting  the  said  negatively.  The  cause  then  is  come  to  that  stagf 
where»in  ordinary  cases,  the  proctor  for  the  wife  usually  prays  costs. 
The  general  rule  is  admitted,  that,  in  all  cases,  the  wife's  proctor 
is  at  liberty,  at  this  period,  to  porrect  his  bill,  and  pray  it  to  be 
taxed  against  the  husband ;  but  it  is  stated,  that  the  present 
case  ought  to  be  an  exception  to  that  rule.  It  is  alleged  in  the 
act  of  court,  that  she  had,  at  the  marriage,  j£l  60  a  year,  which 
was  secured  to  her  separate  use,  and  of  which  she  is  now  pos- 
sessed —  that  he  is  a  clergyman  unbeneficed,  having  no  cure  or 
faculties,  to  enable  him  to  pay  her  costs  ;  and  that,  under  such 
special  circumstances,  the  general  rule  ought  not  to  prevail. 
U  has  been  argued,  that  it  is  laid  down,  as  a  rule  without  ex- 
ception, (save  as  to  the  case  of  a  pauper,  who  sues  as  such),  that, 
let  the  faculties  of  the  husband  be  what  they  may,  the  proctor 
of  the  woman  may  porrect  his  bill  of  costs  de  dU  in  diem,  and 
the  Court  will  decree  payment. 

It  is  admitted,  that  the  principle,  on  which  the  rule  is  founded, 
u,  that  under  the  ancient  law  of  the  country,  the  wife  is  pre^ 
sumed  to  have  no  separate  fortune,  and  that  by  marriage  every 
thing  becomes  the  property  of  the  husband ;  yet  it  has  been 
,aaid, '  that  although  facts  may  be  established  to  rebut  the  pre- 
gumption ;  although  the  husband  could  prove  the  law  of  the 
country  inverted  —  yet  that  costs  must  still  be  given,  the  rule 
iftdmitting  of  no  exceptioa.  If  it  were  so,  I  should  feel  myself 
much  inclined  to  depart  from  such  absurdity;  but  I  am  not 
under  those  difficulties.  There  are  instances  occurring  to  my 
jrelief,  where  the  contrary  doctrine  has  been  laid  down  ;  the  first 
case  b  Holmes  v.  Holmes,  heard  in  the  Arches,  3d  Feb.  1755,  on  an 
appeal  from  the  Consistory  Court  of  London.  It  was,  in  the  first 
instance,  a  suit  for  restitution  of  conjugal  rights;-^  in  the  Arches, 
the  w^e's  proctor  porrected  his  bill,  praying  co^ts  to  be  taxed 

a 

\n 
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wiLtov  i>.    BO ;dis6ipated  not  witbout  ^^  assiBtance  of ih^  ^v^^ 
^'"'''''     Looking  at  die  fact,  ti^tste  has  ^44^,  witb^i^ 


i«tfajif«r.i797.  |>eot  of  ki^rease,  for  ber^eJf  aloae,  tJie  J^u^baiMl 
Wy  ^400  for  himself  and  faxniiy,  J  imi  of 
lopinioii,  that  it  would  be  injuiious  to  the  huahand 
to  make  any  such  BUowaxice ;  and  that  tfaece  is  no 
imison  for  it ;  and,  theiiefore,  I  reject  the  i^ptptioa^ 
iioii  of  the  wife. 

T 

in  both  courts  ;  the  husband  objected  thereto,  stated  that  he  was 
a  bankrupt,  and  worth  nothings  and  that  she  had  ^300  a  year, 
aiid  a  eonsideraUe  personal  estate  in  trust  for  her  separate  use. 
She  set  forth  in  affidafit,  that  he  had  in  the  niarriage  deceived 
'her,  that  he  had  defrauded  her,  and  a  commission  of  banl^iiptoy 
4iad  issued  against  him  at  the  suit  of  her  trustees ;  and  she  «d- 
«itted,  that  fihe  had  j£2,000  in  money,  i^500  in  plate,  but  not 
tnore  than  suffioieM  for  her  decent  maintenance.    TheJodgt 
itaid,  "  that  it  was  a  rule,  that  the  husband  should  pay  costs  on 
-^  whicheFcr  side  the  suit  b^[an,  but  that  it  was  founded  on  the 
'^  presumptioD,  that  he  had  every  thing,  and  the  wife  notlmig  < 
•*'  fhat  where  the   contrary  appeared,  the  law  and   prasump- 
^  tion  were  done  away ;''  and  he  cited  a  case.  Pierce  v^  Pien^^ 
'MbreDr.  Edmufcdf^ ■Chancellor  of  London;  in  which, on 
Mr  aKmotty  and  costs,  it  appeared  that  the  wife  had  gS2Q0  a 
to  her  own  use^  the   husband  was  a  gentleman-pensioner  of 
j^lOO  a  year  salary,  bad  children,  and  was  much  in  debt.     The 
Court  gave  neither  alimony  or  costs  -—  the  wife  appealed  t6  the 
Arehes  —  Dr.  BttUnoarUi^  the  dean,  on'the  notion  in-Dr.^ceH's 
aiy^iiient,  allowed  costs,  but  not  alimony.     fVem  thence,  tbe 
iHisbaod  appealed  to  the  Del^ates,  where  the  first  sentence  ipes 
•Kffinned. 

These  cases  completely  shew,  that  where  the  foundation  of 
the  rule  is  taken  away,  the  rule  will  fail.  In  both  it  w^s  ad- 
|tidged,  tliat  iieither  costs  or  alimony  were  due ;  'I -have  onlf^to 
consider,  thereforei  what  are  the  facts  in  the  present  c%se«  Tlie 
wife  admits  she  has  J^1€0  a  year,  which  she  enjoys ;  the 'husband 
has  sworn,  that  he  can  only  do  occasional  duty  as  a  clergy man»  is 
f>revented  frequently  from  that  by  illness,  and  has  no  income  4>r 
property  whatever.  No  situation  can  be  more  distressed ;  end 
I  think,  if  1  can  do  it,  that  I  ought  to  reject  the  prayer  of  the-wife^s 
proetor.  I  am  of  opinion,  that  the  cases  I  have  before  stated, 
wUl'wamnt  me  in  8oxioing,and'l  reject  such  .prayer  accordiaglyi 
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MEDDOWCROFT  v.  GREGORY, 

FALSELY   CALLING   HERSELF  MEDDOWCROJTf*. 

"pmS  was  a  suit  of  nullity  of  marriage,  insti-  i«h /uiyiBid. 
tuted  by  the  father  of  the  husband,  on  liis^wn-  Sl^^bf^^ 
behalf,  by  reason  of  minority  and  undue  pubto^  '^y.  '^^  °^ 

r»  \  •'  *  minority  and 

tion  of  banns.     The  libel  also  pleaded  that  the  want  of  couent 
marriage  had  beem  contracted  clandestijaely  and  ontheiU'^ 
Jravdulenib,*  S^Sf^'vST 

On  the  part  of  the  father.  Dr.  Swabey  and  Dr.  ^*«»- 
Lushington  contended,  that  it  was  not  necessary 
to  shew  actual  deceit,  if  the  publication  was  sudi 

as 


t^—^"^^^— ■  I      ■  ■   I      ■     ■  p»i^.^i^  I    I  wwmtiff^ 


*  It  appeared  tdat  Mr.  W,  Meddowcrofl^  the  minor,  had  been 
brought  up  and  educated  by  his  uncle,  Mr,  J,  Meddowcrqft^  a 
solicitor  in  Gray's  Inn.  On  completing  his  education,  he  was 
received  into  his  uncle's  office,  and  articled  to  him  in  his  pro- 
fession of  a  solicitor.  Whilst  serving  his  clerkship,  and  when 
about  the  age  of  eighteen,  he  was  placed  as  a  boarder  in  the 
house  of  a  Miss  Lewis  of  Devonshire  Street,  Queen  Square,  where 
he  became  acquainted  with  the  lady  proceeded  against  in  the 
present  suit,  Mrs.  Mary  Gregory,  a  widow^  about  the  age  of  thirty. 
An  attachment  U>ok  place  between  them,  which  ultimately  led 
to  the  marriage  in  question,  on  the  28feh  of  February  1815. 

'Mr.  J.  Meddowcroft,  the  uncle^  proved,  that  about  JprH  or 
May  1814,  his  nephew  first  disclosed  to  him  his  attachment,  by 
letter,  and  requested  his  consent  to  the  marriage.  He,  in  reply^ 
told  him  that  he  was  not  of  an  age  to  talk  on  such  a  subject^ 
and  threatened  to  turn  him  out  of  doors  if  he  persisted  in  the 
idea.  He  also  went  to  Miss  Lewis's,  to  make  inquiries  on  the 
subject ;  upon  which  occasion,  Mrs.  Gregory  introduced  herself 
to  him,  and  apprized  him  that  his  nephew  had  hopes  of  ulti- 
mately obtaimng  his  consent ;  but  he  then  positively  expressed 
his  dissent,  and  assured  her  that  their  mutual  ruin  would  be  th^ 
inevitable  consequence  of  such  a  match»  ^as  -he  should  turn  his 
-^  tiephew 
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meddow.     as  was  adapted  to  deceive  ;  and  that  publication 
GiEooRTT.     would  be  vitiated  by  any  variation  that  tended  to 

conceal  the  identity  of  the  parties ;  that  the  differ- 

ence  m  this  case  was  material,  and  sttch  as  fully 
produced  the  effect  of  concealment.  Some  illus- 
tratibns  were  referred  to,  of  what  might  or  might 
not  be  material  variations ;  and  reference  was  made 
to  the  case  of  Mather  v.  Neigh  *,  in  which  a  publi- 
cation in  the  name  of  Wright  instead  of  Neigh  was 
^eld  false. 

On  the  other  side,  Dr.  Jenner  and  Dr.  Dodson 
contended,  that  the  Court  would  be  tender  of  an- 
nulling 


hepbew  out  of  doore^  and  discard  him  for  ever.    He  repeated 
these  assurances  to  her  upon  several  subsequent  occasions,  until 
she  signified  to  him,  that,  as  he  was  so  positive  in  his  determi- 
aation,   she  bad  given  up  the  matter,  and  should  think  no 
more  of  it.    He  afterwards  removed  his  nephew  to  lodgings  in 
CooVt  Courts  Carey-Street^  and  remained  in  entire  ignorance  of 
the  marriage  until  informed  of  it  by  a  friend,  about  November 
1815.    He  made  various  inquiries,  and  also  endeavoured  to  as- 
certain the  fact  from  his  nephew,  but  without  success ;  until,  in 
Jtmuary  1816,  Mrs.  Gregory  called  upon  him,  in  Gray's  Inn,  and 
confirmed  the  fact,  stating  the  particulars  ;  upon  which  he  ani* 
nmdverted  with  some  warmth  on  her  conduct,  and  threatened  to 
prosecute  her  for  a  conspiracy.     He  then  repaired  to  the  parish 
church  of  St.  James,  Qerkenwdl,  where  the  marriage  took  place, 
and  inspected  the  marrii^e-register,  the  entry  in  which  was  made 
in  the  right  names  of  the  parties.    He  examined  likewise  a  book 
Ipept  by  the  parish-clerk  at  his  own  house,  in  which  he  entered 
the  names  of  parties,  on  application  being  made  to  him  for  the 
publication  of  banns,  and  found  the  entry  to  have  been  as  be^ 
tween  "  William  Widowcroftj  a  bachelor,   and  Mary  Gregory 
**  widow-''  The  parish-clerk  informed  him,  that  the  names  were 
co[Med  from  this  book  into  the  regular  banns  book  for  publica- 
tion ;  and,  on  inspecting  the  entry  there,  it  appeared  to  have 

*  Consist.  10th  July  1807. 
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Hulling  contracts  actually  solemnized,  unless  under     mbddow. 
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such  Circumstances  as  were  clearly  m  breach  of  gr»ooit. 
the  provisions  of  the  act.  The  construction,  which 
had  hitherto  been  put  on  the  act,  was  admitted  to 
be  sound ;  but  the  Court  would  not  extend  the 
restrictions  further,  than  was  necessary  to  afford 
adequate  protection  to  the  rights,  to  be  secured  by 
the  marriage  act.  In  a  case,  where  fraud  wa« 
pleaded  in  direct  terms,  it  was  a  material  failure  of 
proof,  that  no  evidence  had  been  offered  to  that 
effect.  There  was  no  act  that  bore  such  an  aspect* 
The  uncle  had  been  apprized  of  the  intention}  and 
if  he  had  heard  the  publication  in  the  form  in  which 
it% 

been  altered  from  "  Wtdowcroft  **  to  Meddowcroft^  partly  in  ink 
of  a  different  colour  to  that  of  the  original  writing*  and  partly  by 
an  erasure  with  a  knife. 

Mrs.  Ann  Alexander,  a  boarder  in  Miss  Lewies  house  at '  the 
time  Mr.  fV,  Meddowcroft  and  Mrs.  Gregory  were  there,  deposed 
to  her  impression  of  Mrs.  Gregory*^  endeavouring,  by  her  con* 
Btant  attentions,  to  attach  Mr.  Meddowcroft  to  her.  Mrs.  Alex^ 
ander  took  upon  herself  to  express  her  opinion  of  the  impropriety 
of  this  conduct,  and  the  probable  uneasiness  that  would  ensue 
from  it  to  Mrs.  Gregory,  but  without  effect. 

Upon  the  latter  remoriqg  from  Mrs.Leurb^s,  she  took  private 
lodgings  in  the  same  street,  where  she  was  visited  by  Mrs.  Alex^ 
andeTf  whom,  in  February  1815,  she  informed  of  the  intended 
marriage,  observing  that  it  was  to  be  clandestine,  and,  above  all, 
to  be  kept  from  the  knowledge  of  Mr.  Meddowcrof^%  uncle^  and 
that  she  had  sent  the  banns  for  publication.    Mx^.  Alexander- 
was  then  invited,  and  consented  to  be  present  at  the  marriage  ; 
ahd.  Accordingly,  she  was  so,  no  other  person  being  present,  ex- 
cept the  parish-clerk,  who  gave  the  bride  away.     When  thcfy' 
were  ^out  to  sign  the  marriage  entry,  the  mistake  of  the  name ' 
in  the  banns-book  Was  discovered,  and  altered  by  tlie  minister' 
or  clerk  from  *'  Wtdowcroft**  to  Meddowcroft. 

Mrs.  EUzab^ih  Bradley,  in  whose  house  Mrs.  Gregory  took 
lodgings  on  removing  from  Miss  Lewis* i^  confirmed  the  clandes- 
tine courtship^  and  proved  that  Mrs.  Gregory  applied  to  her  to 
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Mb^dpw-  it  Tra9  made^  he  could  not  have  been  deceived^ 
oImoIry,  T|ie  father  was  at  a  distance  from  London^  and 
there  could  be  no  object  to  alter  the  n^me  on  his 
account.  The  names  were  rightly  delivered ;  ^nd  it 
wa3  owixig  to  the  mistake  of  the  daughter  of  the 
clerk,  that  they  were  wrongly  taken  down. 

There  may  have  been  cases  where  fraud  has  bees 
practised,  or  a  name  assumed,  to  which  the  partj^ 
was,  in  no  manner,  entitled,  which,  of  course,  would 
^ot  bear  upon  this  case.  The  distinction  is  laid 
dawn  in  the  cases  of  The  King  v.  Inhabitants  af 
fmUnghunt^i  and  The  King  v.  Iphabitants  of 
fy^Ufn-^n-Trent^t  in  which  the  marriages  were 

get  the  baoDs  put  up.    She  asked  why  they  could  not  wait  until 
Mr.  Meddowcroft  wa^  of  age  ?  but  was  informed  by  Mrs.  Gregory , 
tbfttit  was  intended  to  keep  the  marriage  a  secret,  especially 
from  Mr.  Meddowcroffa  uncle,  if  possible ;  and  she  then  inqmred 
wlifit  church  she  would  reoommend  to  have  the  baans  put  up  «t. 
4fter  mentioning  several,  Mrs.  Bradley  suggested  QerkenweUf 
churchy  as  being  as  little  likely  as  any  for  them  to  be  known  at 
by  the  publication ;  to  which  Mrs.  Gregory  assented,  and  then 
ilrfote  the  names  and  necessary  instructions  on  a  slip,  of  paper, 
which  Mrs.  Bradley,  without  reading,  took  to  the  |iarish-clerk'a 
house,  and  delivered  to  his  daughter,  who  entered  them  in  his 
book.    Mr,  Penny^   the  parish-clerk,  confirmed  what  he  had 
stiOed  to  Mr.  Meddowcroft,  respecting  the  transcribing  of  the' 
Barnes  from  his  book  into  the  banns-book ;  and  proved^  from 
the  three  marks  drawn  across  the  names,  that  t^ey  had  been. 
published  three  times  in  the  name  ^'  fVidawcroft,**  as  it  origioaUy. 
stood.    He  further  stated,  that  it  is  always  his  custom  in  mar^ 
tiages  by  banns  to  ask  the  parties,  before  the  entry  is  aigiied», 
whether  their  names  are  spelt  right  in  the  banns  book;  and. 
upon  doing  so  in  the  present  instance,  the  mistake  of  the  naoieB 
was  discovered ;  but  the  clergyman  treating  it  as  a  thing  of  no 
consequence,  the  clerk  made  the  alteration.    The  minority  and 
non-consent  were  fully  proved  by  several  of  Mr*  Meddoufcrqf^B, 
relations. 

*  3  MauU  8(  Selwyrif  p.  250.     Vid.  cases  there  cited. 

t  lb.  p.  537. 
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held  good ;  and,  in  the  present  case,  the  Court  mtodow. 
cannot  consider  the  variation  to  have  been  such,  grkoort. 
as  will  affect  the  validity  of  the  marriage. 

In  reply,  it  was  said,  that  it  was  not  necessary 
to  prove  the  fraud  in  a  specific  manner ;  that  it  was 
enough  if  there  was  actual  concealment.  If  the 
clergyman  had  made  the  mistake,  and  there  had 
been  the  animus  puhlicandh  it  might  have  been  a 
different  case ;  but  it  was  clear,  that  there  was  an 
intention  to  conceal ;  for  the  name  was  entered 
wrongly  also  in  another  particular,  as  it  had  stood 
originally  Widowcrofty  and  was  altered  to  We* 
dowcroft. 

Judgment. 
Sir  William  Scott — ^This  is  a  proceeding  of  the 
father,  to  dissolve  a  marriage  of  his  son,  on  the 
ground,  that  it  was  had  without  his  consent ;  the 
son  being  a  minor,  and  the  marriage  being  had 
without  publication  of  banns.  The  Act  require^ 
if  not  in  words,  yet  in  fact  and  reasonable  con- 
struction, that  the  publication  should  be  regularly- 
made  in  the  tme  names.  It  appears,  in  the  pre- 
sent case,  that  the  young  man  had  two  uncles 
resident  in  London^  who  watched  over  him  with 
parental  regard,  put  him  to  school,  and  afterwards 
placed  him  with  a  solicitor,  and  sent  him  to  lodge 
at  the  house  of  a  Mrs.  Lewis^  where  Mrs.  Gregory 
yiri!^  also  a  lodger.  An  attachment  took  place, 
though  under  a  very  considerable  disparity  of  age, 
he  being  a  minor^  and  she  above  thirty.  Whether 
there  was  any  other  disparity,  in  their  circum- 
stances, or  whether  the  young  man  had  any  pro^' 
vision,  which  was  likely  to  have  been  an  object  ixi 
procuring  this  marriage,  does  not  appear.     It  is 
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meddow-  clear,  however,  that  the  di£ference  of  age  alone 
GsEGORT.  rendered  it  a  very  imprudent  connexion  for  a 
young  man,  who  was  then  in  the  course  of  his 
education.  It  was  so  considered  by  one  of  his 
uncles,  who,  on  being  informed  of  the  intention, 
expressed  his  entire  disapprobation,  both  to  his 
nephew,  and  to  the  lady«  The  young  man  was 
withdrawn  to  another  house,  for  the  purpose  of 
breaking  off  tlie  connexion,  though  without  efiect. 
The  intimacy  was  continued — and  they  were  mar- 
ried— and  it  was  not  till  some  months  afterwards, 
that  the  uncle  heard  of  it,  when  he  was  very  angiy. 
The  facts  appear  to  be  shortly  these: — that 
Mrs.  Alexander  was  the  only  person  to  whom  it 
was  communicated,  wi^  a  request  that  she  would 
attend,  with  which  she  complied.  Another  woman, 
who  kept  a  perfumer's  shop,  by  the  name  of  Brad- 
lejfj  was  employed  to  carry  notice  of  the  banns  to 
St.  JohrHs^  ClerkertweU\  and  it  appears^  that  on 
consultation  with  the  friends  of  the  wife,  it  was 
thought  right,  that  the  banns  should  be  published, 
where  there  might  be  the  least  chance  of  the  young 
man's  relations  hearing  of  them.  Thjere  is,  in  this, 
undoubted  concealment :  a  consultation  to  choose 
an  obscure  church,  where  there  was  little  likeli- 
hood, that  the  publication  would  come  to  the  know- 
ledge of  his  friends — the  very  effect  which  it  is  the 
object  and  the  policy  of  the  Act  to  prevent.  Mrs. 
Bradley  took  the  notice  of  the  names,  in  the  hand- 
writing of  Mrs.  Gregory 9  to  the  clerk,  but  he.  was 
not  at  hohie.  The  Court  cannot  refrain  from  ob- 
serving,  on  this  statement,  how  very  loose}y  a 
matter  of  such  importance  is  conducted,  in  this 
town.  The  notice  was  received  by  his  daughter, 
entered  in  a  private  book,  and  afterwards  .trans- 
planted 
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planted  into  the  regular  banns-book,  being  written     middow. 
in  the  first  Widowcrqftj  in  the  second  TVedowcrqfi.     iHH 
At  the  marriage,  it  appears  they  were,  for  the  first 


CROFT   «. 
RT. 


time,  altered  to  the  right  names,  the  publication  "^  •^4'»«««- 
having  been  in  the  name  of  Wedowcrqfly  instead  of 
Meddowcrqft. 

It  has  been  contended,  that  where  no  fi^ud  is 
practised,  though  the  names  may  be  so  distortedi 
as  to  be  quite  different,  it  will  not  vitiate  the  mar- 
riage ;  but  no  authority  has  been  cited  for  that 
position.  Mrs.  Bradley^  who  delivered  the  noticej 
knew  nothing  but  "  that  they  were  given  by  Mrs. 
Gregory  on  a.  slip  of  paper,"  and  she  did  nothing 
more  than  convey  them.  I  must  take  it,  therefore, 
I  think,  that  the  clerk's  daughter  received  the 
names  as  they  were  actually  sent,  and  intended  to 
be  published. 

The  first  question  is  then,  whether  there  was  any 
fraud  designed  ?  and  it  is  said,  none ;  because  the 
parish  was  one  where' his  friends  were  not  likely  to 
attend.  When,  however,  all  is  done,  that  could  be 
done,  to  conceal  the  publication,  but  so  as  not  to 
invalidate  the  marriage,  according  to  the  expec- 
tation of  the  parties,  it  has  no  weight,  to  repel 
the  imputation  of  fraud,  that  it  was  in  a  dis- 
tant church.  It  is  said,  that  the  alteration  would 
have  betn  more  material,  if  fraud  had  been  in- 
tended  j  but  I  am  of  opinion,  that  the  alteration 
is,  in  itself,  material,  as  it' varies  the  substance  of 
the  name ;  and  being  in  the  initials  of  the  name, 
it  is  more  conspicuous  and  effectual,  than  a  varia- 
tion of  the  same  extent  merely  in  the  body  of  it. 
It  is  only  in  late  times,  that  great  exactness  ha^ 
been  used,  in  spelling  the  names  of  families,  which 
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Meddow.     were  formerly  written  in  many  difFejent  ways  J  and 
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Gregory',     there  may  be  cases,  in  which  it  might  be  reasonable, 
— — "— ~  that  an  allowance  should  be  made  for  errors  of 

that  kind.  But  I  am  of  opinion,  that  this  altera- 
tion is  so  material,  that  it  was  likely  to  deceive, 
and  intended  so  to  do.  The  uncle,  indeed,  wha 
had  an  intimation  of  the  designs  of  the  parties, 
might  not  have  been  deceived ;  but  friends,  who 
were  not  acquainted  with  the  clandestine  inten- 
tion, might  naturally  be  imposed  upon  by  this  al- 
teration. The  Court  cannot  doubt,  that  it  was 
intended  to  elude  the  vigilance  of  parental  ^  au» 
thority. 

It  is  proved  to  have  been  the  object  of  tib^ 
{Nurties,  to  effect  a  clandestine  marriage ;  and  thip 
cannot  be  considered  otherwise,  than  as  an  auxi- 
liary circumstance,  and  as  part  of  the  concerted 
plan.  The  husband  appears  not  to  have  been  co- 
nnsant  of  this  particular  &ct,' since  he  discovered 
the  variation  at  the  marriage,  and  desired^  that  it 
ought  be  set  right,  and  it  was  accordingly  cor- 
l^ected. 

On  the  whole  of  these  circumstances,  I  have  no 
hesitation  in  pronouncing  this  to  have  been,  a 
fin^udulent  publication,  and  effected  for  fraudulent 
purposes ;  and  that  the  name  was  altered  to  eluda 
the  knowledge  of  the  father.  I  must,  therefore^ 
declare  this  marriage  to  be  null  and  void^  un^er 
the  provisions  of  the  Statute. 
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'J^HIS  was  a  proceeding  at  the  instance  of  Char'  aothjimtisiy. 

lotte   Wyatt  otherwise  ti&nry^  and  wife    of  ^^^^j. 
ThomaSj  otherwise  Charles  Henry ^  of  EaHngy  Mid-  rbge,  by »  pub. 
aksexj  against  him,  to  annul  a  marriage  which  had  in  a  &ise  name, 
been  solemnized  between  them,  on  the  ground  of  J^^*^?'*' 
an  undue  publication  of  banns.  ^"^  ■•  ^ 

When  the  cause  was  about  to  be  opened.  Sir 
William  Scott  observed,  "  This  being  a  suit  unde- 
fended by  any  counsel,  on  the  part  of  the  party 
proceeded  against,  is  a  circumstance  greatly  to 
excite  the  vigilance  of  the  Court ;  and  I  hef e  re-^ 
mark,  that  it  is  the  determination  of  the  Court 
never  to  hear  any  causes  of  nullity  of  marriage^, 
unless  they  are  defended  by  counsel.  In  cases  of 
such  importance,  as  those  involving  the  dissolution 
of  the  marriage  contract,  and  where  the  absence 
of  all  defence  tends  to  the  presumption  of  collu- 
sion, it  is  too  much  to  expect,  that  the  Court 
should  take  upon  itself  the  responsibility  of  sus- 
taining, exclusively,  the  cause  of  the  defending 
party.  The  Court  has,  however,  read  the  libel 
and  evidence  very  attentively,  and  will  point  out  , 
to  the  dounsel  for  the  complaining  party,  those 
parts  of  the  case  to  which  It  will  require  them^ 
particularly,  to  address  their  attention,  leaving  it 
to  their  discretion  to  advert  to  suclf  other  parts^ 
as  they  may  think  pr(^erJ 
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wrATT  r.         The  libel  states,    "  that  Thomas  Henry^  the 
"  party  proceeded   against,  was  the  natural  and 
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80th  Jwur  1817.  «  lawful  SOU  of  Thomos  ^xidi  MarceUa  Henry^  and 

"  was  born  on  or  about  the  21st  of  May  1789,  in 
the  village  of  Rathsan^  in  the  parish  of  Kilvamet, 
in  the  diocese  of  KiUalajSind  county  of  SligOy  Ire- 
land; that  search  had  been  made  in  the  registers  of 
that  and  the  neighbouring  parishes,  but  no  entry 
*<  of  his  birth  or  baptism  could  be  found ;  that 
**  his  parents  being  Roman  Catholics,  he  was  bap- 
**  tised  privately  at  home,  by  a  priest  of  that  per- 
**  suasion ;  that  they  had  five  children  besides^ 
^*  who  were  baptised  in  a  similar  manner ;  that 
**  Miles  Henry y   the  uncle  of  Thomas j  and  who 
**  was  an  apothecary  in  Ireland^  having  taken  the 
**  two  elder  children  into  his  shop,  and  ultimately 
**  provided  for  thep,  in  1802  took  Thomas  Henry 
^^  as  his  assistant,  and  sent  him  at  the  same  time 
^*  to  a  school  in  the  neighbourhood;  that  upon  his. 
**  uncle's  death  in  1804,  he  went  into  the  employ 
Qf  a  gentleman,   who    was  apothecary  to  the 
,Royal  Hospital  at  Ktlmainlianij  in  Dublin^  and 
**  afterwards  returned,  and  went  into  practice  for 
"  himself  at  Sligo,  where,  on  the  5th  of  February 
**  1808,  he  married  one  Eliza  Robinson^  according 
**  to  the  ceremonies  of  the  Roman  Catholic  church, 
*^  but  soon  afterwards  deserted  her,  and  came  to 
**  '$inglandf   and  that,  during  all  this   time,  he 
«*  passed  and  was  married  by  his  proper  name  of  ^ 
**  Thomas  only." 

All  this  private  history  of  the  party  is  fully  esta- 
blished ;  but  the  libel  then  goes  on  to  plead,  "  that 
**  on  the  1st  oi  July  1812,  Thomas  Henry  wjm 
•*  married  to-the  cohiplainant,  Charlotte  fVyatt,  at 
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**  the  parish    church    of  Christ  Churcb,    Surry,     wt^tti. 
**  under  the  assumed  name  of  Charles  Henry ,  and        *""  ' 


.**in  virtue  of  a  publication    of  bamis  in   that.  «odi jjcuriair. 
**  name.** 

The  first  point,  therefore,  to  be  proved  is,  thfit 
the  Thomas  Henrys  to  whom  all  these  occurrences 
in  Ireland  ^ppiy,  is  the  Charles  Henry  who  was 
married  at  Christ  Church — the  contrary  being  the 
inference  that  results  from  the  diversity  of  tlie 
names;  for,  unless  this  point  is  established,  all  the 
Irish  hisfory  goes  for  nothing.  If  this  was  esta- 
blished, the  next  proposition  to  be  made  out  would 
be,  that  the  name  of  Charles  had  not  been  sub- 
sequently acquired;  that,  not  being  a  baptismal 
,name,  it  also  was  not  adopted  or  used  in  common 
j)arlance ;  and  that  the  former  continued  to  be  his 
only  proper  name,  and  the  only  one  in  general  use. 
If  this  proposition  should  be  made  out,  it  would 
still  remain  to  be  shewn,  that  the  marriage  was  an 
act  of  fraud  committed  on  the  complaining  party, 
and  that  she  was  not  an  equal  participator  with 
him  in  tlie  fraud  of  the  transaction. 

Now,  there  is  a  total  blank  in  the  evidence  as  to 
the  name  or  connections  in  life  of  this  Thomas 
Henry f  from  the  time  he  quitted  Ireland  in  1810 
until  the  marriage  in  July  1812.  It  does  not 
appear  by  what  name  he  passed,  or  was  known, 
during  that  interval,  except  from  his  own  admis- 
sion. It  is  pleaded,  **  that,,  in  the  November  fpl- 
'^  lowing  the  marriage,  he  was  taken  into  custody, 
''and  examined  at  Bow  Street,  on  a  charge  of 
''bigamy,  and  that  he  then  admitted  his  real  name 
".  was -Hewf^/'  Admissions  of  parties,  however, 
in  cases  .of  this  description,  are  open  to  great  sqs- 
.   VOL.  II.  *  p  5  picion. 
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wr  AtT  r.    piqion^  and  it  is  unsafe  for  the  Court  to  rely  upon 
"'^"^V     them., 
sathj^neisn.      ^^  suppoft  of  the  prayer,  Dr.  Arnold  and  Dr. 

Swabey  submitted  that  the  inferences^  resulting 
frcmi  certain  parts  of  the  proof,  were  sufficient  to 
establish  the  propositions  laid  down  by  the  Court. 

Court.' — There  are  many  circumstances  in  this 
case,  which  would  dispose  the  Court  to  go,  as  far 
as  It  could,  to  relieve  the  complaining  party.  The 
marriage  is  that  of  a  minor  child,  under  circum- 
stances which  must  render  it  inconsistent  with  the 
approbation  of  her  family,  and  peculiarly  within 
the  spirit  of  the  Marriage  Act,  the  provisions  of 
which  it  is  the  duty  of  the  Court  to  enforce ;  but 
yet,  in  so  doing,  It  must  adhere  to  principles, 
which  will  stand  the  test  of  general  application; 
There  are,  certainly,  peculiar  difficulties  in  the  way 
of  the  complaining  party's  establishment  of  her 
case ;  but  before  the  Court  can  concede  any  in?- 
dulgence  to  her,  in  its  requisitions  of  strict  proofs 
it  must  be  shewn,  that  all  her  diligence  has  been 
used  to  remove  those  difficulties. 

The  present  is  a  case  greatly  composed  of  ad- 
missions ;  though  of  admissions,  certainly, .  of  a 
character  and  description  greatly  distinguished 
from  ordinary  admissions ;  but  still,  if  there  are 
any  means  of  confirming  the  identity,  it  will  foe 
more  satisfactory  to  the  Court,  that  those  means 
^ould  be  resorted  to.  Much  of  what  is  allied 
stands  in  allegation  merely ;  upon  this  the  Court 
requires  explanation,  which,  if  possible,  must  be 
furnished.  It  is  the  more  necessary,  that  eveiy 
elucidation  of  the  case  should  be  affi^rded,  as  there 
is  no  Counsel  for  the  adverse  party ;  and  thoo^ 
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the  Court  feels  every  disposition  to  give  relief,  yet     wtatt  «« 
It  is  bound  to  call  for  eveiy  possible  satisfaction  of        "'*^' 


proof.     The  Courts  therefore,  directs  the  cause  to  sothjtmeisiy^ 
stand  over  for  the  present,  to  enable  the  party  pro- 
secuting to  furnish,  by  affidavit,  such  explanation 
as  may  be  possible  upon  the  points,  on  which  It     ' 
considers  the  proof  to  be  defective. 


On  a  subsequent  day,  affidavits  were  offisred  of 
persons  who  had  boarded  in  the  same  house  with 
the  parties,  soon  after  their  marriage,  tending  to 
establish  their  identity,  from  a  detail  of  various 
circumstances. 

# 

Judgment. 
Sir  William  Scott.  —  This  is  a  case  of  nullify  of 
marriage,  in  which  the  ground  of  nullity  assigned 
is,  that  the  publication  of  banns  has  been  in  the 
name  of  Charles  instead  of  Thomas^  which  is  said  to 
be  the  true  name  of  the  party.  A  great  deal  of  Irish 
history  has  been  produced,  as  applying  to  thispemodo. 
He  had  been  bom  in  Ireland^  baptised  by  a  Eoman 
Catholic  priest,  educated,  taken  as  an  assistant  to 
his  uncle,  who  was  a  sui^eon,  and  afterwards  prac- 
tising in  an  hospital  in  Dublin^  all  this  time  passing 
by  the  name  of  Thomas  Henrt/^  and  the  name  in£ 
Charles  is  pleaded  to  have  been  assumed.  Upon 
the  evidence  adduced,  three  difficulties  arose: 
first.  It  was  not  sufficiently  apparent  that  Thomas 
was  the  baptismal  name  of  the  party  ^  that  that 
name  was  an  authorized  name^  and  had  not  mer^ 
been  used  in  common  parlance,  and  had  therefore 

*  p6  grown 
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wtatt  v.    grown  into  repute  as  the  real  name.     If  such  was 
^''*^'      the  case,  the  party  would  have  an  equal  right  to 


»kk  June  1811.  adopt  another  afterwards  in  the  same  manner,  and 

the  latter  name  would  then  be  as  much  the  true 
nwne  ^  the  former  one ;  and  consequently  the  use 
of  it  ih  marriage  would  not  be  a  ground  of  nullity. 
Secondly,  the  proof  was  defective  upon  the  point, 
that  the  Charles  Henry  who  was  married  to  Char- 
lotte  WyatU  was  the  Thomas  Henry  married  in 
Ireland^  and  to  whom  all  this  Irish  history  applied ; 
aiid,  thirdly,  there  was  a  blank  in  the  family  his- 
tory  of  this  man,  for  two  years  prior  to  the  marriage 
in  jjuestion,  and  it  did  not  appear  but  that  he  might 
have  acquired  the  name  of  Charles^  by  use,  in  that 
interval. 

Upon  the  first  point,  it  is  to  be  remarked,  that 
the  registering  of  Roman  Catholic  baptisms  is  a 
matter  of  some  irregularity.  The  parents  com- 
monly give  their  children  in  infancy  a  name,  to 
place  them  under  the  protection  of  some  tutelary 
Saint ;  but  there  is  no  solemn  ceremony  on  record 
of  that  act,  such  as  is  usual  among  other  classes  of 
Christians.  In  the  present  case,  there  is  proof 
that  the  name  of  Thomas  was  given,  and  generally 
used ;  and,  considering  this  irregularity,  the  Court 
is;  of  opinion,  that  it  may  very  fairly  come  to 
the  conclusion,  that  this  is  the  baptismal,  and  not 
an  assumed  name.  Mr.  Henry  afterwards  came  to 
England^  but  there  is  no  proof  as  to  his  life,,  or 
actions,  for  a  space  of  two  years.  If,  during  that 
time,  he  had  adopted  the  name  of.  C^r/!?^  in  such 
a  way  as  to.  supersede  that  of  Thomas  ;  if  he  had, 
by  general  use,  acquired  a  kind  of .  prescriptive 
right  to  it,  and  it  had  gone  forth  to  the.worl4  as 

his 
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his  proper  designation,  it  has  been  decided  both     wtatt  v. 
here  and  in  the  courts  of  common  law,  that  this      ' 


would  be  the  trtie  name  for  the  purpose  of  a  publi-  aoth/muisiy. 
cation  of  banns.  Nothing  of  this  kind,  however,  is 
shewn  ;  but  it  appears  that  the  name  was  evidently 
assumed  for  this  special  purpose.  Looking  then  to 
the  circumstances,  in  which  the  party  is  placed,  and 
to  the  motives  which  he  had  for  concealment,  his 
former  wife  being  alive,  the  Court  can  have  no 
doubt,  but  that  this  assumption  was  for  a  fraudulent 
purpose  ;  that  it  was  for  the  purpose  of  concealing 
the  new  contract  he  was  about  to  form,  ^from  the 
knowledge  of  those  who  were  interested  in  pre- 
venting, it.  .  The  case  then  comes  within  the 
range  of  the  principle  of  law,  that  a  marriage^ 
fraudulent  in  its  nature,  and  in  names  other  than 
the  true  names  of  the  parties,  adopted  for  a  frau- 
dulent purpose,  is  absolutely  null  and  void.  The 
only  remaining  question  therefore,  is,  whether  the 
person  thus  married  to  Charlotte  Wyattj  is  the  per- 
son who  had  previously  gone  by  the  name  of 
Thomas  Henry  in  Ireland^  in  the  manner  proved. 

The  proof  of  this  rested,  at  first,  only  on  the 
confession  of  the  party  himself,  who  had  admitted 
the  fact,  when  under  examination,  at  Bow  Street^ 
upon  the  charge  stated  in  the  affidavit.  A  confes- 
sion, under  such  circumstances,  one  which  might 
subject  him  to  such  penal  consequences,  is  cer- 
tainly of  greater  weight  than  any  ordinary  confes- 
sion ;  it  was  still,  however,  but  a  confession ;  and 
therefore,  a  species  of  proof  upon  which  it  is  very 
unsafe  for  the  Court  to  rely.  The  affidavits,  that 
are  now  produced,  fully  supply  the  proof  that  is  de- 
manded upon  this  point,  and  establish  the  identity. 

Had 
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wr  ATT  V.     Had  this  additional  evidence  been  produced,  by  the 
^""^'      examination  of  these  witnesses  upon  the  plea,  it 


floch  June  1817.  would  have  saved  the  Court,  the  necessity  of  de- 
parting from  its  accustomed  course  of  proceeding, 
80  far  as  to  admit  of  the  introduction  of  these 
affidavits.  It  is,  however,  a  departure,  which,  under 
the  peculiar  circumstances  of  this  case,  and  the  dif- 
ficulties which  the  complaining  party  had  to  con- 
tend with,  in  proving  her  case,  the  Court  thought 
itself  warranted  in  submitting  to ;  but  though  It 
is  borne  out  in  such  a  course,  by  the  pecidiar 
features  in  this  case,  the  Court  would  not  wish  to 
have  it  established  as  a  precedant  in  any  other^ 

The  parties  must  attend  to  their  proof  ia  the 
first  instance  y  or  they  would  find  that  there  are  few 
circumstances,  which  would  induce  the  Court  after- 
wards to  give  them  the  qpportunity  of  amending  it. 
The  present  case  is  now  so  fiilly  established,  tlmt  I 
am  satisfied  that  the  ground  of  nullity,  as  chared, 
ia  sustained,  and  I  therefore  sign  the  sentence 
declaratory  of  the  nullity  oi  the  marriage. 
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BURGESS  V.  BURGESS. 

*J^HIS  was  a  cause   of  restitution  of  conjugal  loth/viyisir. 
rights^  instituted  by  Mrs.  Burgess^  in  which  an  i^vorce,  hy  m* 
allegation  was  given,  on  the  part  of  Mr.  Burgess^  SirfJ^^Z? 
pleading  the  adultery  of  the  wife,  and  pra3dng  «jon  <^the  per- 
divorce  on  that  ground.  u  coooected ' 

with  th«  act  of 
the  wife)  ad- 

Judgment.  .    "^**- 

Sir  William  Scott.  —  This  suit  commenced  by  a 
citation  on  the  part  of  the  wife.  The  prayer  of 
Mrs.  Burgess  is  met  by  an  all^ation  on  the  piurt 
of  the  husband,  pleading  facts  of  adultery,  a&d^ 
on  that  ground,  praying  the  legal  remedy  ot 
divorce.  A  responsive  allegation  has  be^n  givea 
in  by  the  wife  :  witnesses  have  been  examined  on 
both  pleas ;  and,  upon  their  evidence^  the  case  npw 
comes  on  for  hearing. 

It  is  proper  that  I  should  consider,  in  the  first 
place,  the  proofs  of  the  charge  against  the  wife.; 
because  if  that  is  sufficiently  proved,  it  will  exclude 
her  prayer  for  a  restitution  of  conjugal  rights;  and 
if  it  is  not  proved,  it  wiH  exclude  his  prayer  fqr  a 
divorce,  and  he  will  still  lie  under  the  necessity  of 
cohabitation  with  her. 

The  marriage  is  admitted  and  proved  on  both 
sides ;  it  took  place  at  Lambeth  in  the  month  of 
August  180%  and  the  parties  lived  together  from 
that  time  until  January  1812,  and  had  several 
children.  It  appears^  that  Mr.  Lane^  a  young  gen« 
tleman,  was  introduced  into  this  family  about  the 
latter  end  of  the  year  ^813,  or  beginning  of  l^W; 

that 
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BirtoBu  V.    ^^^  u^^  ^^At  ^i^^  ^^  husband  and  wife  had  lived 

^"*°"*'     in  a  sufficient  degree  of  amity.  He  was  an  affection- 

loch /n^  1817.  ate  husband,  and  fond  of  seeing  his  wife  admired; 

and  she  met  his  affection  with  no  return  of  unkind- 
'  ness  on  her  part;  their  harmony  was  uninterrupted, 
notwithstanding  difier^nces  which  had  occulred 
with  respect  to  the  settlement  of  some  family  pro- 
perty ;  and  it  does  not  appear  to  have  been  affected 
by  any  waywardness  of  disposition  on  her  part. 
TTiere  was  no  ground  to  complain  of  any  want-  of 
attachment  on  the  part  of  the  husband :  If  any 
thing  was  to  be  observed,  he  might  be  said  to  have 
entertained  a  blind  confidence  in  her,  unsuspicioas 
of  those  consequences,  which  might  have  belen 
anticipated  by  a  man  of  greater  caution.   In  shbrt, 
nothing  materially  affected  their  domestic  ^peabe, 
until  Mr.  Lane  was  introduced  into  the  family ;' 
6ifaressed  and  courted  by  the  husband,  and  utihap^ 
pily  by  the  wife  also,  if  the  facts  charged  are  trtieJ ' 
'  In  September  I814ff  Mr.  and  Mrs.  Burgess;  i^U 
their  two  children,  went  on  a  visit  to  the  Reverend 
Mr.  Lloyd^  a  friend  of  theifs,  at  his  living,  in  Norths 
aimUmshire.    Mr.  Lane  accompanied  them.  -  The 
visit  appears  to  have  lasted  about  a  fortnight,  and, ' 
during  that  time,  Mrs.  Burgesses  conduct  to  Mr,^ 
Lane  attracted  Mr.  LloycPs  observation :  he  says, 
"  that  he  observed  Mr.  Lane  was  very  attentive  t6" 
"  her,  and  that  she  appeared  desirous  of  attractHig 
''and  engrossing  his    attention;    that   she  was 
«•  always  desirous  of  sitting  next  to  him  at  table^' 
"and  on  various  other  occasions,  either  in  the 
*«  carriage  or  on  the  barouche  box  ;  but  that  he" 
never  saw  any  thing  in  her  conduct  t3iat  ap« 
proached  to  indecent  familiarity,  nor  were  any 
«  liberties  taken  in  his  presence,  but  she  showed  a 

•*  par- 
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partiality  to  his  society ;  that,  on  one  occasion    ^*ok"  »• 
in  particular,  when  they  were  all  on  a  fishing  - 


party,  Mrs.  ^Kr^e^y^  separated  herself  from  the  lothJuitfisih 
rest  of  the  party  to  return  with  Mr.  Lane  to  a 
spot,  which  they  had  left,  at  a  distance  of  more 
than  half  a  mile  from  where  they  then  were, 
contrary  to  Mr.  LloycT^  expressed  wish." 
In  November  of  the  same  year^  Mr.  Lane,  the 
father  of  this  young  man,  at  the  request  of  bis  son, 
and  as  an  acknowledgment  of  their  civilities  to 
him,  gave  them  an  invitation  to  pass  a  few  days  at 
his  house  at  Leyton.  During  this  visit,  Mr.  Lane 
pbserved  the  conduct  of  his  son  and  M.r^.  Burgess 
towards  each  other  ;  and  though  he  did  not  see  any  « 
personal  liberties  taken,  yet  there  was  generally 
such  a  particular  and  improper  familiarity,  in  their 
behaviour  towards  each  other,  as  gave  him  great 
uneasiness,  and  induced  him  to  remonstrate  with 
his  son,  very  strongly,  on  the  impropriety  of  their 
mutual  conduct.    . 

It  is  objected,  on  the  part  of  the  lady,  that  all  this 
passed  in  the  presence  of  the  husband,  or  within  the 
scope  of  his  observation,  and  it  is  asked  why  did 
he  not.  take  notice  of  it?  Undoubtedly,  it  would 
have  been  more  prudent  in  him  to  have  so  done  } 
for  such  marked  attentions,  and  such  acts,  as  sit« 
ting  almost  in  lAx^.  Burgess^ ^  lap,  were,  to  say  the 
least  of  them,  very  unseemly,  and  such  as  are  not 
at  all  usual,  in  persons  of  a  class  of  life  above  the 
lower  orders;  but. sometimes  a  husband's  fond- 
ness  renders  him  as  blind  to  his  wife's  faults  as  to 
his  own ;  and  if  that  was  not  the  case  here,  where 
was  the  proof  that  Mr^Burgess  did  not  remonstrate? 
A  man  does  not  usually  go  upon  the  house-tops  to 
Reprove  an  impropriety  of  conduct  in  his  wife  y  such 
VOL.  II.  Q  remon- 
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BuRGKss  V.     remonstrances  are  more  usually  confined  to  hours 
^*°"''      of  privacy  ;  and  it  does  not  appear,  that  Mr,  jBw- 


lochjv^isi?.  gess  had  not  availed  himself  of  some  such  op- 
portunity ;  for  the  circumstance  of  his  wife's  not 
desisting  from  that  course  of  behaviour,  was  no 
proof  that  no  remonstrance  had  been  made ;  as  it 
is  pretty  evident,  from  many  circumstances  in  the 
case,  that  it  was  not  amongst  this  lady's  peoulia^ 
rities^  that  she  had  not  a  will  of  her  own.  It  has 
been  said  also,  why  did  not  Mr.  Burgess  forbear 
Mr.  Lane*s  company  ?  It  would,  certainly,  have 
been  better  if  he  had;  but  his  not  doing  so,  ilir- 
mshes  no  very  serious  inference  against  him,  as  he, 
perhaps,  did  not  think  there  was  any  thing  really 
culpable  in  what  was  passing. 

The  criminal  licence  that  arose  out  of  this  attach- 
ment was,  during  a  visit  of  the  parties  atRt/es^  'the 
seat  of  Mr.  Chambertayncy  in  Hertfordshire^  where 
they  all  went,  for  a  few  days,  at  CAm/m^^  18 14  y  here 
afiairs  assumed  a  more  serious  aspect  still,  and  it 
is  here  that  a  charge  of  adultery  is  made,  and  Made 
for  the  first  time ;  for  no  part  of  the  evidence  r^er$ 
to  such  a  charge  elsewhere.  It  was  C6nfi<ned 
within  the  limits  of  this  visit,  between  the  2dd  and 
29th  of  December  J  and  within  this  time  it  must  have 
occurred,  or  not  at  all. 

In  considering  the  legal  effect  of  this  evidence, 
I  must  proceed  on  the  established  doctrine  of  this 
Court,  as  it  has  been  laid  down  in  various  cases ; 
that  it  is  not  necessary  to  prove  the  fact  of  adul* 
tery,  at  any  certain  time,  or  place,  modo  et  formdj 
loco  et  tempore.  It  will  be  suflScient,  if  the  CouM 
can  infer  that  conclusion,  as  It  has  often  done 
between  persons  living  in  the  same  house,  though 
not  seen  in  the  same  bed,  or  in  any  equivocal  situa^ 

8  tion. 
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tioih   To  prevent,  however,  the  poissibility  of  being    ^^^^*' 
Qiideid  by  equivocal  appearances,  the  Court  will 


always  travel  to  thjfs  concliision  with  every  necessary  *^  •^"*'3^  ^^*^- 
mution ;  whilst,  on  the  other  jbiaad.  It  will  be  care- 
ful not  to  suffer  %he  .object  of  the  law  to  be  eluded, 
by  any  combination  of  parties,  to  keep  without  the 
reach  of  direct  and  positive  proof.  If,  then,  proof 
of  a  specific  act  is  pot  necessary,  it  is  equally  un- 
necessary that  a  confession,  if  coufession  there  be, 
riiould  apply  to  a  particular  time  aad  place.  The 
cofifessiop,  if  general,  will  apply  to  all  times  and 
places  at  which  it  might  appear  probable,  in  proof, 
that  the  fact  might  have  taken  place.  Another  prin- 
ciple is  eqqaUy  clear,  that  confession  afoTi^  cannot 
be  received ;  so  says  the  Canon  * ;  for,  without  this 
restrictipn,  there  wquld  be  no  ch^ckupon  the  coUu- 
sion,  and  imposition,  that  might  be  practised  on  the 
Court  Here,  however,  there  is  no  such  danger : 
the  suit  commenced,  in  the  first  instance,  for  a 
restitution  of  conjugal  rights,  and  the  confessions 
are  strongly  opposed  to  ^uch  a  claim.  They  ap- 
pear confessions  wrung  from  a  heart  against  its 
inclination,  and  though  I  will  not  say,  that  they 
are  not  within  the  gisneral  rule^  they  do  not  fall 
i^hin  the.  particvijiar  scope  of  it  Under  these 
observaticms,  I  shall  proceed  to  consider  the  eiSect 
ci  the. evidence  as  to  adultery. 

It  is  deposed  by  lAx.  Staines  Brocket  Chamber- 
Uttfne^  **  that,  during  the  time  Mrs.  Burgess  and 
*«  Mr.  Lane  w^ere.  at  JR^es^  they  took  every  oppor- 
*'  tirnity  of  being  alone  together  j  that,  in  tbe 
^<  evening,. when  the  family  were  assembled  in  the 
**  draWiiig'4:oom»  they  used  to  go  together  to  the 


^  Canon  105. 

Q  3  ii  piano- 
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Bu*  o"*."'    "  piano-forte,  where  she  used  to  play  and  sing  to 

"  him  ;  that,  on  the  first  evening  when  they  did 

loth  jR/yi8i7-  it  jijjs^  some  others  of  the  family  went  to  pay  her 

*^  the  civility  of  standing  by  her ;  that  this'  Was 
evidently  not  agreeable  to  her,  she  was  discon- 
certed by  it,  in  consequence  of  w^hich,  they  were 
'*  on  the  subsequent  evenings  left  to  themselves : 
".  that  it  was  also  Mrs.  Burgess's  custom,  when  any 
"of  the  other  ladies  sat  down  to  the  instrument, 
**  to  move  away  immediately  to  another  part  of 
"  the  room ;  that  she  was  followed  by  Mr.  Lane^ 
"  who  was  always  in  attendance  upon  her ;  and 
"  that  she  appeared  better  pleased  to  be  engaged 
"  in  conversation  with  him  alone,  than  to  join  any 
♦*.  other  of  the  family."     It  appears  also,  that  they 
both   left  the  room  in  the  evening:   There  are 
other  members  of  this  family,  who  say  "  that  they 
"  courted  each  other's  society,  and  paid  a  degree 
**  of  attention  to  each  other  which  was  remarkable^ 
^^  and  to  such  a  degree  as  to  be  wanting  in  atten- 
"  tion  and  civility  to  the  rest  of  the .  company/* 
Mr.  Chamber laj/ne  deposes   still   more  strongly— 
that  they  sat  very  close  to  each  other  conti- 
nually ;  too  close  a  great  deal ;  and  that  he  re- 
marked   it  to  them  in  a  friendly  and  jocose 
"  manner ;  that  Mr.  Lane  was  sometimes  sitting 
"  almost  in  Mrs.  Burgess's  lap,  when  the  witness 
"  told  him  *  he  gave  her  no  room  to  move  ;'•  to 
"  which  she  repUed,  *  that  she  had  room  enough,* " 
.    These  statements,  taken  together,  are  sufficient 
to  establish  a  high  and  undue  degree  of  familiarity, 
between  these  parties.     It  has  been  argued,  that 
one  was  an  isolated  and  detached  fact;  that  an- 
other was  so  likewise ;  and  that  none  of  them  led 
to  a  conclusion  of  crime ;  but  this  is  not  the  proper 

10  way 
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way  to  consider  such  evidence:  the  facts  are  not  buroes«». 
to  be  taken  sepai*ately  only,  but  in  conjunction ;  ^'^"°"*^ 
they  mutually  interpret  each  other ;  their  constant  loih  My  ui;. 
repetition  gives  them  a  determinate  character  ^  and 
such  habits  continuing  to  be  persevered  in  in  pub- 
lic, it  is  to  be  inferred,  tliat  the  parties  would 
go  greater  lengths,  if  opportunities  of  privacy  oc- 
curred. Such  gross  indecorums,  and  improper  fa- 
miliarities,  with  opportunities  of  privacy,  advalice 
to  the  footing  of  proximate  acts ;  and  if  the 
privacy  shewn  to  be  frequent,  the  Court  will 
infer  the  commission  of  crime.  Nor  is  evidence 
of  this  sort  wanting.  The  parties  met  together, 
apparently  by  agreement,  in  the  breakfast-robm, 
before  the  rest  of  the  company  were  assembled. 
Mr.  Chamberlayne  speaks  to  this  part  of  the  history, 
•*  that  he  used  to  joke  with  them,  as  being  early 
*•  risers;'*  and  though  this  place  might  be  too 
public  for  any  criminal  act,  it  was  not  so  for  as- 
signations and  appointments.'  After  dinner,  she 
withdraws  from  the  ladies,  and  he  leaves  the  gentle- 
men.  Her  pretence  was,  that  she  might  super- 
interd  the  putting  of  her  youngest  child  to  bed  : 
she  does  not  return  to  the  ladies,  nor  he  to  the 
gentlemen.  Their  absence  is  shewn  to  have  been 
habitual,  and  that  they  retired  about  the  same 
lime.  Circumstances,  such  as  these,  connected 
with  the  proof  of  previpus  intimacy,  must  be  con- 
sidered as  laying  a  strong  ground  of  probabiUty, 
that  they  met,  at  such  times,  in  private  inter- 
views. 

There  are,  however,  one  or  two  facts  which  re-, 
quire  still  more  particular  observation.  It  was  the 
intention  of  the  family  to  be  present  at  a  ball  at  » 

^3  Hertford^^ 
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»^«««  ••    Hertfbrdy  <m  iWirfiay  the  27^  of  DteetHbet ;  biit 
thai  intention  wa»  ailerwards  abandoned.    Mr. 


1 


oi  /u/y  1817.  CAiwfcrAryn^  junior,  after  the  idea  df  the  ball  had 
been  given  up,  went  otit  into  the  garden^  abdiit  ah 
hour  and  a  half  before  diniler^  and  before  the  &- 
mily  had  retired  td  dt-ess,  whi^n  he  obsehred  the 
ourtainft  of  Mr.  ia*i^8  rodtti  dra\tm — thi§  attirictfed 
his  notice  y  upon  which  he  went  itito  the  drawing- 
room,  where  several  of  the  ladies  then  were,  biit 
not  Mt%. Burgess:  it  is  piioved  also,  that  she  wte 
not  in  her  own  room  at  that  time.  Thei^  is  aiibth&' 
circumstance  also  deposed  to  —  "  that  Mn  L€^^ 
**  having  torn  his  huntiiig-coat,  and  it  having  beeb 
^<  but  indifferently  mended,  spoke  of  getting  Mt*. 
**  Burgess'^  msiid  ttt  mend  it  bettei' ;  that,  in  tfiie 
"  evening,  after  the  gehtiiemeil  ilrere  assembted^  in 
"  the  drawing-room,  tea  being  over,  aiid  d^  eard- 
**  table  about  being  set  out,  Mr.idn^  1^  the 
room^  saying,  he  would  go  and  see^  if  hecdikld 
get  his  coat  mended  a  little  better ;  that^  whte 
he  was  gone,  Mr.  Butge^  asked  his  wife  to  ait 
^  down  to  cards,  which  she  declined ;  tlmt  he 
**  prestsed  her  to  play  that  evening,  saying,  he 
««  wished  to  talk  tb  Mr.  ChamherJaifne,  but  she  re- 
'<  ftised;   and  presently  afterwards,  Mr.  Bw^ffsss 
*^  having  said,  if  she  would  not,  he  must,  she  left 
«<  the  room.    She  returned   in  a  few  minutek, 
'<  popp^  her  head  in^  and  said  *  So  you  have  sat 
**  down/  appearing  to  address  her  husband ;  and 
Y*  then  coming  to  the  table,  she  asked,^  bow  hi 
<*  they  had  got?  and  nothing  being   scortd  en 
<*  either  side,  as  they  were  then  playing  thJe  first 
<^  deid,  she  sfidd,  <  Oh,  you  have  Inrt  just  begin,* 
^  and  a^ain  left  the  room ;  that  neither  she  or 

"  Mr- 
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•*  Mr. Lane  returned  for  as  much  as  an  hour;  that    Butoissif. 
•^  when  they  did    return,   they  appeared  much  __21-!L- 
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**  flurried  and  agitated;  she  sat  down  to  the  in-  loth/u/yisir- 
^'  strument,  and  sang  in  a  hurried  manner ;  her 
**  neck  was  very  red,  she  was  a  good  deal  heated, 
**  and  so  was  Mr.  Lane^  all  of  which  attracted  the 

I 

^*  deponent's  attention  so  much,  that  he  observed, 
jokingly  to  them,  *that  they  had  had  warm  work 
with  the  coat ;  that  he  supposed  they  had  all 
been  at  it,  and  that  it  had  been  a  hard  job  to 
require  all  three,'  alluding  to  the  maid  as  the 
*•  third.  He  noticed  that  she  was  touchy  and  out 
*<  of  humour  at  this ;  that  when  they  sat  down  to- 
**  gether  at  supper,  he  remembers  that  she  drank 
<<  an  unusual  quantity  of  ale,  and  that  both  of  them 
*•  ate  quite  voraciously,  and  were  in  a  continued 
**  state  of  agitation,  which  they  appeared  anxious 
^  to  conceal.'* 

This,  again,  is  not  to  be  taken  as  a  solitary  fact, 
but  in  connection  with  the  habits  before  described  ; 
and  with  the  opportunity  of  privacy,  that  was  so 
afforded  and  so  sought,  it  would  be  losing  sight  of 
the  natural  eflfect  of  human  passions,  excited  as 
those  of  these  parties  were,  not  to  infer  the  con. 
sequences  that  are  imputed  to  them.  There  is  also, 
the  evidence  of  the  servants,  as  to  seeing  Mrs. 
Burgess  often  coming  out  of  Mr.  iowe's  bed- 
room: Stone  the  butler,  says,  "that one  day,  about 
«♦  t^ee  or  four  o'clock  in  the  afternoon,  having 
**  occasion  to  go  up  stairs  into  the  passage,  where 
**  Mr.  Lane's  bed-room  was  situated,  he  saw  Mrs. 
**  Burgess  coming  out  of  Mr.  Lane's  bed-room  : 
^*  she  closed  the  door  after  her,  but  not  so  as  to 
'*  shut  it  close  or  hard ;  nothing  was  s^id ;  but 

Q  4  "  just 
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BuRCE«$v.     "  just  then  he  heard  a  man's  voice  in  the  room, 
Bo«cE88^   «  which  he  knew  to  be  Mr.  Lane'^,  hut  he  could 
^oih  Jtt^i8i7.  "  ^^t  distinguish  what  he  said.** 

Here  is  an  act  of  a  married  woman  being  seen 
to  come  out  of  the  bed^room  of  a  young  unmarried 
man ;  a  circumstance  which,  generally  speakings 
might  only  be  considered  in  the  light  of  a  very 
high  indecorum ;  but  it  is,  in  the  present  case,  to 
be  ts^ken  in  conjunction  with  the  whole  conduct  af 
these  parties,  and  the  Court  is  then  to  consider, 
what  would  be  the  probable  consequence  of  such  an 
opportunity  of  privacy,  between  them.  She  was 
seen  also  coming  out  of  this  room»  on  another  oc- 
casion, and  there  are  other  opportunities  of  being 
alone  together  fully  established.  

Having  now  considered  the  testimony  of  others^ 
I  proceed  to  the  testimony  of  her  own  conduct : 
This  appears  to  me  to  have  been  such,  as  to 
leave  no  moral  doubt  of  her  guilt,  both  from 
Ijer  verbal  acknowledgments,  and  from  her  letters^ 
In  her  letters  there  are  expressions,  which^ 
shew  the  commission  of  the  crime  imputed  to 
have  happened  at  this  place,  which  would  entitle 
the  husband  to  the  sentence  which  he  prays. 

Mr.  Burgess  returns  home,  and  is  followed  by 
his  wife  and  children,  and  by  Mr.  Lam.  There 
was  great  uneasiness  then  existing,  according  id 
the  evidence  of  the  maid-servant,  who  deposes, 
"  that  they  then  both  appeared  in  low  spirits ;  that 
"  she  did  not  know  the  cause,  and  had  no  reason 
"  to  suppose  that  Mr.  Burgess  suspected  his  wife's 
"  fidelity.  She  did  not  think,  that  any  thing  serious 
"  was  the  matter,  until  the  5th  of  January  fol- 
^?  lowing,  when  she  was  rather  surprised  at  Mr. 

•*  Burgess 
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**  Burgess  sending  a  verbal  message  that  he  should    burceis  v. 

"  nc^  dine  at  home  that  day.     He  did  not  return  ..^ 1. 

"  until  past  eleven  o'clock  at  night,  when  Mrs.  J3wr-  lothju^ig^;. 
'*  gess  was  in  bed ;  that,  about  an  hour  afterwards, 
^'  she  came  to  deponent's  room,  and  desired  her  to 
"  prepare  a  bed  for  her  in  the  spare  room  ; .  the 
*<  bed  was  prepared,  and  she  slept  apart  from  her 
"  husband  that  night.  That,  on  the  following  day, 
**  Mr.  Burgess  wrote  a  letter  to  Mvs.  Barrett^  Mrs. 
**  Burgesses  mother,  desiring  her  to  come  to  his 
*^  house,  as  a  separation  must  take  place  between 
**  himself  and  his  wife ;  that  this  letter  was  first 
**  shewn  to  Mrs,  Burgess,  by  hex  husband's  direc- 
**  tion,  before  it  was  forwarded.  That,  on  the 
"  same  day,  Mrs.  Burgess  wrote  a  letter  to  Mr*, 
**  Lane,  which  she  read  to  the  deponent ;  that  it 
<*  informed  him,  that  there  was  to  be  a  separation 
*^  between  her  and  her  husband,  but  for  what  rea- 
"  son  she  could  not  tell,  and  requested  him  to  find, 
*^  out  from  Mr.  Burgess;  that  the  next  morning, 
"  Mrs.  Burgess  having  written  another  letter  to 
•*  the  same  effect  to  Mr.  Lane^  an  answer  was  re- 
**  ceived  from  him,  while  Mrs.  Burgess,  Mrs.Bor- 
**  rett,  and  witness  were  together  ;  that  Mrs.  jBor^ 
"  rett  read  it  aloud,  and  the  purport '  of  it  wss^ 
««  that  he  had  seen  Mr.  Burgess,  who  appeared  to 
*^  him  just  as  usual ;  that,  at  the  bottom  of  it,  there 
**  was  something  to  this  effect—*  Has  any  thing 
«  transpired  about  Ryes?*  That  Mrs. Burgess 
^*  sent  a  message  the  next  morning,  desiring  to  see 
"  her  husband  in  her  x)wn  room ;  that  he  went, 
"  and,  after  he  bad  gone  away,  witness  heard  her 
"  telling  her  mother  the  particulars  of  the  inter- 
*'  view ;  th^t  she  stated,  that  her  husband  haii 
**  charged  herewith  having  been  guilty  with  Mr. 

*^  Lane, 
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^  Lane^  and  had  added,  *  I  luive  seea  Lme^  he 
^  has  confessed  every  thing,  and  by  this  time;,  I 


Mfcjuy  iti7'  ^  siqipose,  he  has  shot  hin^elf ;  you  are  the  best 

^  judge  whether  what  he  has  said  is  true;'  and 
**  that  die  had  thereupon  told  her  husband,  that 
**  whatever  yit.Lane  had  said  was  true.'' 

This  is  a  natural  conversation.  It  is  said,  that 
it  is  denied  by  the  mother,  in  her  account  ct  that 
conversation.  The  Court,  however,  cannot  believe, 
that  the  mother  has  actually  stated  all  that  passed 
in  that  interview — mefely  ^'  that  her  daughter  had 
^  informed  her,  that  ^e  had  entreated  her  husband 
^  not  to  send  her  away,  but  he  would  not  coo- 
^  sent."  It  is  impossible,  that  she  should  not  in- 
quire, into  the  cause  of  her  being  so  sent  away. 
And  then — ^that  she  had  satisfied  her  hudiand  of 
^  her  innocence,  and  that  was  enough,  that  no 
**  one  else  had  a  right  to  know  any  thing  about  it  ;** 
when  it  appears  clearly,  that  he  had  not  been  satis- 
fied, any  further  than  that  he  had  said  ^'  he  would 
^  not  expose  her."  With  respect  to  the  conclud- 
ing part  of  ttus  conversation,  <^  that  was  enough^ 
^  &c."  how  could  it  be  considered  enough  for  a 
parent,  witiiout  knowing  the  cause,  which  had  led 
to  such  an  imputation  on  her  daughter's  house! 
I  think  it  is  clear,  that  the  mother's  reo^ection 
must  have  been  imperfect ;  and  that,  comparing 
tiie  evidence  of  the  maid-servant  and  Mrs.  Barrett 
upon  this  point,  the  Court  must  consider,  tiiat  of  the 
fimner  as  being  the  most  to  be  relied  upon,  and 
the  mother's  account  as  unnatural,  and  to  be 
attributed  to  a  faUure  of  memory. 

It  is  said,  that  Mrs.  Burgess  had  been  entrapped 
into  the  confession  which  she  had  made.  The  Court 
recollects,  that  the  admission  of  the  articles,  plead- 
ing 


uig  this  conversation^  was  opposed  as  iitelevaot;*    Btmotst  t>. 
How  is  that  consistent  with  the  present  supposi-     ^^**^^' 
Hon,  that  she  was  entrapped  into  it*     It  is  said,  lothifei^ttn. 
however,  that  she  had  been  entrappied  bj  his  tell- 
itig  her  what  was  not  true,  and  pretending  that 
Lane  had  itiade  a  confession,  when,  in  &ct,  be 
had  not    Supposing  this  to  have  been  an 
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*  On  the  admission  of  the  allegadoD,  which  was  opposed,  the  aothJVbv.  isiCk 
Coiirt  observed— -This  is  an  allegation,  not  in  an  original  stfit 
for  adultery,  but  in  bar  to  a  slHt  for  restituudo  of  cci^i|fd 
r^hts,  on  the  part  of  the  wife.  In  inch  a  plea,  the  Court  it  dto- 
poled  to  allow  some  latitude,  sinee  it  has  not  only  to  state  the 
charges  of  accusation  against  the  wife,  but  to  account  for  llie 
husband's  conduct,  in  not  bringing  the  suit  earlier.  Objection  ia 
taken  to  two  articles  only ;  the  eleventh  and  the  twelfth.  On  Hie 
devehth,  '*  that  circAmsttoces  led  the  basb^od  to  snipect  a  ctf- 
*'  minal  intercourse  of  his  wife  with  Mr.  Lane^  and  that  he  went 
*'  to  her,  and  she  denied  it ;  but  that  her  conduct  increased  hit 
"  suspicions  ;  that  he  determined  to  separate>  and  wrote  to  her 
mother ;  that  Mrs.  Burgess  wrote  a  letter  to  Mr.  Lane,  infdtflKl- 
ihg  him  of  what  had  passed,  which  she  first  shewed  to  *  l^r 
maid."  The  objection  is,  that  part  of  this  will  be  difleidt 
€»f  proof,  and  that  the  latter  part  is  very  slights  It  may  be  mk ; 
but  what  the  husband  did  may  be  explanatory  of  his  conduct : 
and  that  she  should  write  to  Mr.  Lane,  was  at  least  indelicate*  n 

unless  in  strains  of  indignation;  and  it  may  be  v6fy  iinpor- 
tkat  to  see  what  accoudt  will  be  given  of  it.  In  tbto  12lh 
•Kiole  it  is  pleaded^  that  Mr.  BUrgess  charged  Lane  with  the  fhit* 
and  that  he  admitted  it.  It  is  objected,  that  this  can  be  no 
evidence  against  her ;  and  it  certainly  cannot  be  so  used :  but  it 
it  merely  introductory  of  what  follows — that  Lane  wrote  to  her, 
informing  her  of  it,  and  that  she  shewed  the  letter  to  her  maid. 
It  may  be  of  consequence  to  know  how  she  expressed  herself  on 
thit  occasion  ;  there  may  be  something  of  joint  acknowledgment. 
It  it  followed  by  what  is  much  stronger,  in  another  article-^ that 
the  husband  informed  her  of  Lanes  confession,  and  that  she  ad« 
mitted  it  was  too  true.  By  this  acknowledgment,  she  adopts  ft^ 
which  is  the  sAitte  at  if  she  had  confessed  originally  herself.  The 
mMitf  pleaded  may  be  important,  to  shew  the  meaning  of  the 
conversation,  between  her  and  her  husband ;  I  therefore  think, 
that  the  objections  to  the  admission  of  this  allegation  cannot  be 
sustained.— -Oibjection  over-ruled. 

to 


4^  CASES  DETERMINED  IN  THE    > 

Bu&oEsfv.     to  detect  her — supposing  it  to  be  false — it  would 
not,  detract  from  the  effect  of  her  confession,  since. 


lorfj /u/y  1817.  if  false,  what  would  have  been  the  language  of  an 

innocent,  and  virtuous  woman,  under  such  an  ac- 
cusation?    She  would  not  have  pleaded  guilty. 
'  Would  she  not  rather  have  repelled  the  charge, 
and  inveighed  against  her  traducer  with  animated 
indignation,  and  not  have  admitted  the  truth  of  it? 
.  I  see  no  reason,  however,  to  think  that  there  was 
any  such  artifice  practised.     Then  what  has  been 
the  subsequent  conduct  of  the  parties  ?  Lane  went 
abroad.     Could  this  be^  if  he  was  conscious,  that 
.    Mr.  Burgess  had  unjustly  traduced  this  lady,  and 
.  that  she  had  been  entrapped  into  a  confession,  by 
a  false  assertion  of  a  confession  of  his  ?   Would  he 
not  feel  himself  bound  to  stay,  to  vindicate  his 
character  and  her  own  ?    The  letters,  also,  on  the 
style  of  which  it  is  unnecessary  to  comment,  con- 
tain  passages,  which  it  is  quite  impossible,  not  to 
interpret  as  distinct  admissions  of  detected  guilt : 
they  prove,  in  the  clearest  manner,  guilt,  submis- 
sive guilt,  with  as  little  merit  of  confession  as  can 
possibly  be.     No  notice  is  taken  of  them  in  her 
responsive  allegation ;  it  is,  however,  attempted  to 
give  an  explanation  of  her  going  to  Mr.  iane's 
room ;  but  no  witnesses  are  examined  upon  it. 

Witli  regard  to  the  confessions,  they  have  been 
described,  as  if  it  was  common  for  persons  clrcum- 
stanced  as  Mrs.  Burgess  was,  to  run  from  one^  ex- 
treme  to  another;  that  after  strongly  denying 
^ilt  at  one  time,  yet  afterwards  feeling  conscious 
of  some  little  improprieties,  they,  in  an  agony  of 
repentance,  would  confess  more  than  was  true.  This 
is  an  hypothesis  to  which  the  Court  cannot  accede, 
as  being  contrary  to  its  own  experience,  which 
has  generally  found  persons  prone  to  extenuate 

their 
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tHeir  faults,  and  wflling  always  to  take  a  lesser,     ^^J*°o"*,'* 
rather  than  a  greater,  share  of  guilt  than  might  be 


due  to  them.  Again,  it  has  been  said,  that  the  con-  ^^^  •^"'^  '**^' 
fessions  were  made  under  promises  of  forgiveness, 
and  in  the  hope  of  inducing  Mr.  Burgess,  by  her 
repentance,  to  receive  her  again  ;  but  of  this  there 
is  no  proof  whatever;  for  though  the  husband 
continued  to  live  with  her  till  the  7th  of  January,  * 
it  was  not  till  that  time,  that  he  had  proofs  of  her 
actual  guilt,  when  he  had  her  confession,  and  that 
of  Mr. Lane:  and  a  man  cannot  act  on  mere  sua- 
picion,  as  he  would  on  full  proof.  The  parties  re- 
mained under  private  separation:  She  acknow- 
ledged that  his  conduct  was  generous,  kind,  and 
noble — What  a  return  has  she  made  for  such 
conduct,  and  for  having  been  spared  the  shame  of 
a  public  exposure  ?  She  remains  quiet  for  some 
months,  till  Mr.  Lane  goes  out  of  the  kingdom, 
and,  when  he  is  out  of  the  way,  she  brings  forward 
this  suit  of  restitution  of  conjugal  rights,  and  with 
these  confessions  of  guilt  staring  her  in  the  face, 
asks  the  Court  to  enforce  a  cohabitation  for  her, 
with  her  injured  husband.  Not  content  with  this, 
she  throws  into  the  interrogatories,  imputations 
on  his  character,  which  are  totally  unfounded  in 
fact ;  whilst  his  only  fault  appears  to  be  that  of 
having  placed  too  much  confidence  in  her,  who  de- 
served none. 

I  am  of  opinion,  that  the  evidence  establishes 
not  only  moral,  but  judicial  proof  of  guilt,  that 
fully  entitles  the  husband  to  the  sentence  which 
he  prays. 

Affirmed,  on  Appeal,  Arches,  4th  June  1818 ;  Delegates, 

1 5ih  November  1819. 


/ 
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SULLIVAN  V.  SULLIVAN, 

FALSELY  CALLED  OLD  ACRE. 

iithJim«i8it.  HPHIS  was  a  suit  of  nullity  of  marriage,  by  reason 
MuUitv  of  iMiw  of  the  publication  of  banns  not  being  made 

5pIbtotiS^  in  the  true  names  of  the  parties.     The  suit  was 
htnm  in  &ise     broui?ht  bv  the  father  of  the  husband,  as  his  na- 

oames,  not  sup.  ^  *^ 

ported  Ai/icr.  tuTal  guardiau. — The  libel  stated  the  circum- 
stances, in  which  it  was  alleged,  that  the  marriage 
was  effected  by  artifices  and  misrepresentation^, 
and  in  a  clandestine  manner,  and  in  a  parish  to 
which  neither  of  the  parties  belonged,  and  entirely 
unknown  to  the  father  of  the  minor ;  and  that  it 
was  celebrated  by  banns  under  a  false  designation 
of  the  woman. 

The  cause  was  argued  much  at  length  by  Dr. 
Swabet/f  Dr.  Phillimore,  and  Dr.  LushingtoUy  on  the 
part  of  Mr.  Sullivan ;  hy  Dr.  Stpddartf  Dr.Jipimci^ 
and  Dr.  Dodson,  contrd. 

Judgment. 
Sir  William  Scott. — -This  proceeding  is  instituted 
by  the  Right  Honourable  John  Sullivan^  to  annul 
the  marriage  of  his  son  John  Augustus  Sullivan  with 
Maria  OldacrCj  otherwise  Maria  Holmes  Oldacre^ 
which  marriage  was  contracted  and  celebrated 
under  the  following  circumstances: — The  son 
John  Augustus  SulUvan  was  bom  on  the  19th  of 
October  1798,  and  having  left  Eton  school,  was 
resident  during  the  latter  part  of  1815,  and  be- 
ginning of  1816,  at  his  father's  seat,  caHedRichings 
LodgCy  in  Buckinghamshire^  under  the  care  of  a 
private  tutor  preparing  for  the  University.    In  the 

year 
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year  1815  he  began  to  hunt  with  some  hounds,   sullitamo. 
(which  have  made  no  small  noise  in  the  world),     ^^"^^^' 
called  Ihe  Berkeley  hounds,  at  that  time  under  the  nth  jm^isis. 
management  of  a  Mr.  Thomas  Oldacrej  who  lived  at 
GerartT s-cross^  seven  miles  distant  from  Rtchings. 
The  consequence  of  these  pursuits,  on  the  part  of 
young  Mr.Sullivanj  was  to  visit  frequentiy  at  the 
house  of  that  person,  who  appears  to  have  lived 
with  his  family,  in  a  style  of  hospitality,  and  recep- 
tion of  company,  not  very  common  in  such  a  situa- 
tion of  life ;  and  with  a  character  free,  as  far  as  the 
evidence  discloses,  from  any  general  reproach. 

The  young  man  here  became  acquainted  with 
Maria  Oldacre,  a  daughter  of  this  person,  who  was 
just  three  years  older  than  Mr.  Sullwan^  being  bom 
in  October  1795.  The  young  woman  was  illegiti- 
mate, her  mother,  whose  maiden  name  was  Holmes^ 
not  being  married  till  four  months  after  her  birth; 
but  she  was  baptized  as  the  legitimate  child  of  the 
parties,  and  never  bore^  either  at  baptism,  or  on  any 
occasion  that  is  shown,  any  other  names  than  those 
oi  Maria  Oidacre,  by  which  alone  she  was  known. 

The  acquaintance  between  these  two  young  per- 
sons ripened  into  intimacy,  and  the  visits  of  the 
young  nmn  became  more  and  more  frequent.  Of 
ill  this  intercourse  his  father,  Mv^John  Sullivan^ 
was  ignorant  With  the  misfortune  incident  to 
most  men  of  business,  the  duties  of  a  considerable 
office  in  London,  left  him  little  time  personally  to 
superintend  the  conduct  of  his  son,  and  he  had 
therefore  transferred  this  care  to  a  tutor.  In  the 
present  instance,  the  gaudet  equis  canibusque  was 
not  cuatode  remoto ;  for  the  tutor  accompanied  bis 
pupil  occasionally  on  his  hunting  excursions,  atld 

likewise 
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Sullivan  v.    likewise  OH  sevcral  (it  does  not  exactly  appear  how 
many)  of  the  visits  just  noticed.    On  one  occasion. 


nth  June  1818.  the  young  gentleman  took  with  him  two  of  hi& 

sisters ;  but  still  no  information,  respecting  the 
conduct  of  his  son,  was' derived  to  Mr.  JofmSuUi^ 
van  J  either  from  the  tutor '  or  from  any  other 
person. 

In  June  and  July  1816,  the    intimacy  having* 
ripened  into  attachment,  Mr.  John  Augustus  SulH^ . 
van  caused  banns  of  marriage  to  be  delivered  at^ 
two   churches,  namely  St.  Andrew* s  Holbom^  and 
St.  Olave's  Southwarky  in  the  latter  of  which  they 
wfere  regularly  published,  by  the   names  of  John 
Augustus  Sullivan  and  Maria  Holmes  Oldacre. '.  Th6. 
parties  were  afterwards  married  at  the  church  rf , 
St.  Ohwe's,  to  which  parish  they  were  both  aliens  j: 
and  they  were  both  minors,  she  being  within  tl^!0e 
months  of  twenty-one,  he  of  eighteen.  * 

In  the  course  of  the  ensuing  week,  he  infoltneH 
his  father  of  what  had  taken  place.  Mr.  Jokn^S^ 
lium  received  the  news  with  great  surprise  aik^' 
with  a  degree  of  affliction,  of  wWch,  tberierv'lk-'ttti 
reason,  either  from  the  nature  of  the  thii^  iti^fjf^' 
or  *  from  any  circumstance  that  occurred  in'  ftia 
behaviour  at  the  time,  to  doubt  the  ^oi^l^/ 
However,  upon  further  reflection  of  hiis  6w^,*ot4' 
advice  of  his  fiiendS)  and  under  the'ii      "   *^*  ' 


'. 


that  the  marriage  was  irreversible,  he  imd^  M* 
family  bent  under  the  blow,  became  to^li'ceftajtt 
degree  reconciled,  atid  performed  some  'aclsr.  df 
civility  and  kindness,  which,  however;  were'%*dott'^ 
su^ended.  The  present  proceedings  were  insti- 
tuted by  Mr.  John  Sul/wan;  in  the  first  place,  against 
Mr.  Thomas  Oldacre^  as  the  giiardian  of  his .  sup- 
posed 


CONSISTORY  COURT  OF  LONDON.  241 


f 


posed  legitimate  daughter;  and,  after  her  coming   soim^am  ». 
of  age,  the  proceedings  were  continued  against  ' 

herself.  iithJmKisis. 

These  facts  are  produced  in  evidence,  upon  the 
only  two  pleas, that  have  been  taken  in  the  cause-— 
oi)e  alleging  the  facts  on  which  Mr.  John  Sullivan 
asserts  the  invalidity,  —  the  other,  in  which  she 
maintains  her  marriage  rights ;  and  most  of  these 
facts  are  so  little  controverted,  that  they  may  be 
deemed  common  to  boUi  parties,  as  the  foundiu 
tions  on  which  their  adverse  positions  of  law  are 
constructed.  The  birth  of  the  parties,  the  actual 
celebration  of  the  marriage  in  a  Church  to  which 
they  were  strangers,  after  a  proclamation  of  banns 
therein,  in  which  the  name  of  Holmes  was  for  the 
first  time  interposed  in  the  description  of  Maria 
Oldacre  —  the  entire  want  of  consent  on  the  part 
of  Mr.  Sullivan's  father  to  the  marriage,  any  fur- 
ther than  the  law  may  imply  a  consent  from  this 
unopposed  publication.  —  This  is  all  clear  and  un- 
disputed ground,  to  substantiate  which  it  is  un- 
necessary for  me  to  apply  evidence,  for  nobody 

denies  it 

Xo  the  evidence  of  one  fact,  I  shall,  for  another 
re^f^y  not  pay  much  particular  attention — thmt 
w^h  ifl  brought  to  prove  MT.John  StMvan^s  recoQ- 
dlnitiDn  to  the  marriage ;  for  if  this  evidence  were 
ever  so  strong  and  uAimpeached,  it  could  prove  at 
th^  (Hit^dB  nothing  more,  than  capricious  conduct 
on  hit  part.  It  could  not  afiirm  the  validity  of  the 
marriage ;  for  if  that  marriage  were  invalid  for 
want  of  his  consent  at  the>  time  it  was  solemnized, 
no  consent  given  afterwards  could  corroborate  it. 
It  must  be  a  precedent  or  a  contemporary  consent, 

vol,.  II.  R  other- 


J 
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Sullivan  v.  otherwise  the  marriage  is  radically  and  incurably 

SULLITAN.  O  ¥  ^ 

bad. 


1  Mh  June  1 818.      The  fact,  however,  is  not  without  an  explanation. 

For  it  appears,  that  this  apparent  approbation  of 
the  marriage  took  place,  at  a  time  when  Mr.  SuUi^ 
van  considered  the  marriage  to  be  irreversible. 
He  was  afterwards  otherwise  advised, — and  then 
he  began  the  present  attempt  to  break  the  con- 
nexion. It  is  likewise  true,  that  an  interrogatory 
has  been  rather  unfortunately  put,  on  the  be- 
half of  Mr.  John  Sullivan^  which  insinuates,  that, 
at  the  time  of  his  reconciliation,  he  believed  her 
character  and  conduct  unimpeachable ;  but  that, 
finding  he  had  been  misled,  he  put  an  end  to  all 
intercourse  with  her,  and  instituted  the  present 
suit.  Mr.ForbeSf  to  whom  that  question  is  put, 
knows  nothing  at  all  of  any  such  matter,  but  puts 
the  change  of  conduct  on  a  change  of  opinion 
respecting  the  legal  question.  Certainly,  if  any 
such  discovery  had  been  made,  it  might  naturally 
have  augmented  the  father's  desire  to  overthrow 
the  marriage,  though  it  would  have  been  perfectly 
impossible  to  do  it  on  the  mere  proof  of  such  a 
discovery  alone;  for  the  marriage,  if  originally 
good,  had  got  beyond  the  reach  of  all  effect  of 
character  and  conduct.  At  the  same  time,  I  am 
bound  to  discharge  a  debt  of  justice  by  saying, 
that  there  is  nothing  in  the  evidence  before  me, 
which,  in  the  slightest  degree,  impeaches  that 
character. 

That  in  a  house,  where  many  young  gentlemeti 
resorted  for  the  pursuit  of  field-sports,  thhigs  might 
€x;casionally  pa3s,  not  much  calculated  to  cherish 
habits  of  feminine  delicacy  and  reserve,  is  not  im- 

8  probable } 
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probable;  but  I  see  nothing  bordering  on  impro-    soluvanv. 

priety  upon  her  part     Her  parents  are  not  inat-     sulmvaw. 

tentive   to  that  matter.     Her  father  expresses  a  nth/niieisis. 

disapprobation  of  her  riding  alone  with  yoiing  Mfi 

SulUvan;  her  mgliier  desires  him  to  write  no  itlore 

letters  to  her  daughter  :  she  is  sought  in  marriage 

by  a  person  of  her  own  family  connexion,  which 

strongly  proves,  that  no  taint  of  known  dishonour 

had  attached  to  her:  and  though  it  is  objected^ 

that  she  permitted  liberties  to  be  taken  by  the 

young  gentleman,  Mr.  Sullivan^  at  the  playhouse^ 

after  Ascot  races,  when  she  was  in  fact  contracted 

to  another,  those  liberties  are  not  of  an  offensive. 

kind ;  they  are  slight ;  she  is  merely  passive  under 

them,  and  that  at.  a  time  when  the  other  person 

had  determined  her,  by  his  inattention,  to  break  off 

all  further  connexion  with  him. 

It  is  quite  impossible,  if  any  thing  grossly  im-> 
proper  had  occurred,  but  that  it  must  have  attracted 
the  notice  of  the  numerous  persons  who  resorted  to 
this  house.  Yet  nothing  of  the  sort  is  insinuated, 
except  by  Beaman,  a ,  discarded  stable-servant,  of 
whom  I  say,  once  for  all,  and  without  wasting  a 
single  observation  on  the  particulars  of  his  evi- 
dence^  that  he  is  a  witness  far  more  deserving  o£^ 
animadversion^  than  of  credit.  The  testimony 
given  by  Mr.  John  Augustm  Sullivan  himself  to  this 
young  woman's  conduct,  in  his  letter  to  his  father, 
although  it  may  be  not  a  little  coloured  by  present 
passion,  is  nevertheless  a  statement  far  more  worthy 
of  attention  than  this  ofBeaman^s.  He  says,  he 
has  been  "  for  a  long  time  attached  to  Maria 
<•  Oldacre^  who  is  a  very  virtuous  girl,  but  on  whose 
^«  virtues  he  will  not  then  dwell,  but  leave  that  for 

R  2  "  his 
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■  "  bis  father  to  be  a  witness  of;"  and  that  "ahp^ 
.  "  together  with  her  family,  bears  every  where  .tb^ 
»■  '.'  best  of  characters."  It  is  quite  impossible,  if 
het  conversation  had  been  what  this  disparded 
itable*man  represents,  "  such  as  would  rath^  dis- 
*'  gust  than  please,"  that  a  youth,  brought  lyi  ia  a 
^corous  and  elegant  family,  and  in  the  society 
of  gentlemen,  could  have  approached  towards 
such  a  style  as  this  in  speaking  of  her.  I:Jb4ve 
to  lament  here,  as  well  as  elsewhere,  that  Mj^» 
Murder  has  not  been  examined.  He  could  bave 
qwken  with  exact  information  on  this  poiffti  .an4t 
in  doing  justice  to  this  young  woman,  ^f)^,,1piat 
justice  fall  where  it  might,  he  would  havejc^j^^ 
himself,  in  some  degree,  from  the  obs^f);^ti()na 
applied  to  the  inattention,  which  is  said.tp.^fj^ 
on  tlie  face  of  his  conduct.  On  the  who^f^^L^ep 
nothing  to  the  disadvantage  of  her.  (^taracteia 
except  what  comes  from  the  reprobated  iW^eas 
jBeaman. 

More  has  been  said  on  the  disparity  of  age.,  fthan. 
I  am  disposed  to  pay  much  attention  to  j^  for 
surely  no  very  revolting  disproportion  exi^ta  be- 
tween a  woman  under  twenty-one  and  a  .man 
nearly  eighteen  years  of  age.  It  might,  inde^^i.tie 
rather  desirable,  that  the  relative  age^  s|io«ld  b^ 
dirferently  placed ;  but  still  tliey  are  npt;  widely 
unsuitable:  and  9s  to  what  is  said  of,gj;eater 
maturity  and  experience,  and  knowledge  of  strata- 
gem and  tactics.on  the  female  side,  surely  a  young 
qiapj.whojhas  bad  the  experience  oi  Etvn  school, 
a^fj,  has  a  priyate  tutor  constantly  at  his  heels,  may 
bp^d^med  sufficiently  armed  for  such  an  en- 
counter, without  taking, mt9,^^|][g^at^(:/?i^f  ^^-0^ 
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young  man  appears,  from  his  letters,  to  have  a  sou^ivan  ». 
more  sedate  and  reflecting  rnitid,  than  iS  usually  si;i.uvan> 
expieicted  at  that  age.  '  mh  junnsis. 

Another  disparity  has  been  pointdd  out  which  i^ 
entitled  to  graver  attention,  —  that  of  tatiK-^fay 
condition :  for,  without  adverting  to  extrirfsfc^in- 
fionveniences,  it  is  not  to  be  denied  thit  itWo 
persons  coming  together,  with  very  diflferetit  edu- 
cations and  ^systems  of  manners  amd  habits,  are  iidt 
likely  to  have  that  correspondence  and  harmoiiy 
of  niind,  without  which  the  comfort  of  a  married 
life  cannot  exist.  At  the  same  time  it  is  to' be 
remembered,  that  the  passion,  which  leads  to 
iharriage,  is  dpt  to  overleap  these  distinctions^ 
and  that  marriage  levels  them  all,  both  in  legal  % 
and*  moral  consideration.  It  is  likewise  to  be 
obServed,  that  she  is  of  an  age  susceptible  of 
bettefirHhipressions;  and  at  which  objections  of  that 
kmd'ifii^ht^'in  a  great  degree,  have  been  removed 
by  the  plan,  which  Mr.  SulUvan*s  father  had  most 
^ely^^tojectfed,  of  sending  her  abroad  for  the 
b@^efli&  of  an  improved  education. 

^\i{g  such  considerations  aside^  I  proceed  to 
c^iiirf4r*the  direct  case.  From  the  strong  obser- 
VStlrosf  ili!"OWriV)u  m  some  preliminary  debate,,  on 
fejWm^siDmty  of 'evidence,.  I  was  led  to  expec£ 
EiWw^'  tii'be^di^^ue^  as  a  casis  (rather  of  rare 
-^^fflS^ni^  m^,{h6Se  Cfourts)  6t  a  most  foul  cori-^ 
^^i^'Sii^  the  tWd 

mkm  a  fourth 

pmii  U^%m''rho' iioi  i^e^eat,  because  it 
uMhw^^  totally 

ol^iti&l  itr'sSl  t!he  l^eF  disdtis^iolis.  I  confess  it 
ap^eairM  if(6r''ibe  rather*  lingular,  that  a  case  so 
represented  could  be  maintained,  upon   evidence 

s  3  takea 
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SfrLti7Air«4    taken  on  a  plea,  which  only  charged  two  persona 
spluvaw.     h^  jji  —  ^jj^  ^^Q  parents,  and  them  in  a  sUght  and 


(( 


iuhJic)M?i8i8.  indefinite  way — *^  that  they  used  various  means  tq 

**  effect  a  marriage  without  the  knowledge  of  his 
father/'  and  that  **  opportunities  and  facilities 
were  given  j**  and  that  ♦*  he  was  prevailed  upon 
by  their  artifices  and  misrepresentations  to  com 
"  sent."     However,  the  case  was  described  in  the 
representations  of  Counsel  to  bear  very  hard,  and 
in   a  most  criminating  way,  upon  the  four  con* 
gpirators.     The  Court  had  no  right  to  prescribe 
the  view  which  the  Counsel  should  take  of  their 
respective  cases;    and  therefore,  rejecting  some 
evidence  which  appeared  foreign  to  the  questioD» 
It  waited  to  see  how  the  case  of  conspiracy  was  to 
be  maintained  upon  this  evidence. 

I  will  not  lay  it  down,  that  in  no  possible  case 
can  a  marriage  be  set  aside,  on  the  ground  of 
having  been  effected  by  a  conspiracy.  Suppose 
three  or  four  persons  were  to  combine  to  effect 
such  a  pui*pose  by  intoxicating  another,  and  mar- 
rying him  in  that  perverted  state  of  mind,  this 
Court  would  not  hesitate  to  annul  a  marriage,  on 
clear  proof  of  such  a  cause  connected  with  such  aq 
effect.  Not  many  other  cases  occur  to  me,  in 
which  the  co-operation  of  other  persons  to  produce 
a  marriage  can  be  so  considered,  if  the  party  was 
not  in  a  state  of  disability,  natural  or  artificial, 
which  created  a  want  of  reason  or  volitioA 
^onounting  to  an  incapacity  to  consent.  I  presume 
it, does  not  often  happen,  that  marriages  between 
young  persons  are  the  sole  acts  of  the  parties  them- 
selves. It  is  not  imputed  as  a  crime,  if  fair  oppor- 
tunities and  facilities  are  allowed,  for  improving  a 
favourable  disposition,  that  may  appear  in  a  re- 
spectable 
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spectable  young  man  towards  a  female  of  the    sullivamv. 
family,  and  for  encouraging  a  prospect  of  what  the       "^"^^''' 
law  calls  an  advancement  of  a  daughter  in  mar-  nth  June  isis. 
riage.     It  would  create  some  alarm,  if  the  Court 
were  to  lay  it  down,  that  the  good  offices  of  a 
mother,  an  aunt,  or  an  elder  sister,  so  performed, 
were  to  be  scrutinized  with  a  severity,  that  tended 
to  call  in  question  the  validity  of  marriages  so  pro- 
moted.    The  object  is  not  illegal  or  illaudable,  if 
pursued  with  proper  delicacy;    of  which  proper 
dehcacy  different  people  have  different  measures.  ' 

To  some  females,  indeed,  the  promotion  of  mar- 
riages in  general  is  said  to  be  a  favourite  employ- 
ment, without  any  motive  arising  from  family  con- 
nexion, and  merely  from  a  good-liking  to  the 
occupation  itself.  Certainly  it  assumes  a  different 
complexion,  if  these  endeavours  are  directed  to  the 
advancement  of  a  very  unworthy  object ;  if  they 
are  directed  against  a  youth  of  green  and  unripe 
years,  and  with  a  studied  concealment  from  his 
parents ;  and  still  more,  if,  as  charged  here,  by 
vitiating  and  debauching  the  mind.  These  cir- 
cumstances may  be  so  mixed  up  as  to  make  it  a 
most  illaudable  act;  and  if  one  course  of  trans- 
action be  pursued,  they  may  make  the  marriage 
null  and  void ;  but  it  is  not  to  be  denied  that,  by 
the  existing  law  of  this  country,  the  same  circum- 
stances may  be  combined  to  a  very  frightful 
amount,  and  yet,  if  the  marriage  be  effected  by 
another  course  of  transaction,  it  may  constitute  as 
valid  an  union,  as  can  be  produced  by  the  most 
honourable  means. 

Suppose  a  young  man  of  sixteen,  in  the  first  bloom 
of  youth,  the  representative  of  a  noble  family,  and 
the  inheritor  of  a  splendid  fortune ;  suppose  that 

r4  he 
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.ua^.i:w4p  jv  i;«if>oiu>  connectcd  with  a  femaje. 


>ij(vw.>  •utwiicchv  of  such  an  ailiance,  to 
..  .(«Mi  ti^Hae  ^'ith  her,  after  due  publicatioD 
.,^..»  4  .;.  Jiiuu^h  church  to  which  both  are 
.  a-.^w*>^  -  ^y*  Wie  strongest  case  you  could 
^4  '.ms  most  deliberate  plot,  leading  to  a 
..iK^  iBO«t  unseemly  in  all  disproportions  of 
k  *«rtiiae,  inhabits  of  life,  and  even  c^age 
'wtfMMt  act  enable  this  Court  to  release  him 
.jMiin^  whicii,  though  forged  by  others,  be 
tMCCieJ  on  himself.  If  he  is  capable  of  con- 
jttc  has  consented,  the  law  does  not  ask  how 
ctfttsent  has  been  induced.  His  own  conseot, 
procured,  is  his  own  acl^  and  he  must 
all  the  consequences  resulting  frofli  it, 
to  himself,  or  to  others,  whose  bappiaess 
;ht  to  have  consulted,  to  his  awn  reapon- 
lility  for  that  consent.  The  law  looks  no 
Airther  back.  If  ten  times  the  number  of  circum- 
stances here  alleged  to  be  fraudulent,  had  been 
stated  in  the  libel,  this  Court  could  not  have 
admitted  it,  unless  the  undue  publication  qf  banns 
bad  been  pleaded.  That  circumstance  atone 
entitles  me  to  entertain  the  cause ;  and  if  that 
circumstance  be  not  proved,  all  the  other  ctrcum- 
stances  go  for  nothing. 

I  have  already  observed  on  the  sligjhtneas  and 
obscurity  of  the  fraud  imputed,  and  imput^  to 
the  £stther  and  mother  only,  for  the  dau^ter  i»not 
at  all  implicated  even  in  these.  In  the  same 
article  in  which  the  charge  of  fraud  is  aUeged,  it 
is  distinctly  stated,  that  the  young  man  wentjn^ 
quentbf  to  the  bouse;  that  a  great  intimacy  took 
place  between  them ;  and  that  he  w^as  indiK»l  br 
their  artifices  to  consent.     Tlierefore  this  is  a  case 

of 
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of  admitted  consent    Wh^t  th^  artifices 'atid  mw-'  sollivaw  ». 
representations  were,  is  left  wholly  ufieiqplained.     ^^^^^^»' 
Be  they  what  they  might,  there  was  a  tonsent^  n'th/Mneigig. 
and  a  consent,  even  in^  this    description  of  it, 
apparently  not  involuntary  on  Ins  part.     How  ^i» 
it  on  the  evidence?  Not   a   single   witness   ta 
explain^  or  to  prove,  any  artifices  or  titiisrepi^seti- 
tations  whatever.     All  rests  on  probabilities  and 
conjectures,  on  arguments  of  Counsel,  that  ilniiiist 
be  so ;  as  if  it  were  a  thing  unprecedented  th«t  a 
young  man  of  18  should  conceive  a  passion  fbf  ^a 
female  near  his  own  age,  or  as  if  such  an  evmi 
could  only  be  accounted  for,  by  the  intervention  i^f 
something  approaching  to  the   nature   of  spdAs 
and  magic.     In  order  to  support  this  argameMv 
Oounsel  are  compelled  to  have  recourse  to  rallier 
Titdent  distortions  of  facts.    The  father  repreheiid» 
her  riding  out  with  the  young  man ;  the  mother   • 
writes  to  him  to  request  him  not  to  correspood 
idth  her  daughter;    the  cousin  informs  him  (ad 
the  fact  was)  that  she  is  already  engaged ;  and;  it 
is'  saidj  all  this  is   mere  simulation,  in  order  ^  to 
ihfiame   him  by  an   apparent   opposition   to  Ms 

defei^es:-  ^'' 

'» What  sort  of  language,  or  what  sort  of  condtfd:, 
is  to  be  held  ?  If  that  of  du-ect  encouragemtat, 
what  w<>uld  then  have  been  said  ?  This  is  disicoa- 
izigittneMi  but  it  is  argued  to  be  all  disguise,  Yor 
the  purpose  of  stimulating  him  further.  According 
to  such  a  mode  ^arguing,  no  language  and  no 
conduct  woald  have  been  practicable  without'  in- 
curring censuie;  There  must  have  been  a  total 
silence ;  and  that,  I  suppose^  would  have  been  m- 
terpreted  into  criminal  connivance.  .  What  were  . 
the    artifices,  what  'the   misrepretentations   em* 

ployed? 
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suLiiTAN  V.    ployed  ?  On  the  part  of  the  young  woman^  none 
spllivaw.     whatever.     He  was  perfectly  conusant  of  her  for- 

lichJimeisis.  tune,  her  condition,  her  age;  where  then  was  the 

delusion  ?  He  knew  that  his  father  was  in  igno- 
iwice  of  the  whole  transaction,  and,  with  this  full 
knowledge  of  his  own,  he  determined  to  many  her. 
It  is  impossible  for  evidence  to  show  a  more  spon- 
taneous and  more  determined  movement  of  a 
youDg  man's  mind  towards  a  marriage.  All  th.e 
following,  all  the  declarations  are  on  his  side,  and 
no  return  on  her^Sf  but  what  may  fairly  be  attri- 
buted to  an  affection  gradually  cherished  by  his 
attentions.  I  may  presume,  without  injustice,  that 
the  affection  on  her  part  was  not  checked  by  the 
prospect  of  a  considerable  elevation  in  life.  Such 
a  prospect  is  not  apt  to  have  such  an  effect.  But 
I  see  no  part  of  her  conduct  that  bears  the  ap- 
pearance of  a  hungry,  an  eager,  and  mercenary 
attachment.  On  the  other  hand,  every  word,  every 
act  of  his,  points  to  a  spontaneous  passion,  and 
that  with  an  ardour  that  admits  of  lio  check.  He 
himself  writes  the  banns,  and  delivers  tbem  at  both 
Churches.  His  letters  after  marriage  speak  the 
same  language  of  not  only  passionate  but  con- 
firmed attachment.  There  is  not  a  particle  of 
proof,  that  this  was  incited  by  any  studied  efforts 
on  the  other  side.  I  see  nothing  that  can  be 
strained  to  that  import;  and  I  really  must  say, 
that  the  averment  of  artifice  is  left  entirely  bare 
of  proof,  and  of  course  can  have  no  weight  what- 
ever in  the  charge. 

But  it  is  said,  the  courtship  was  not  communis 
cated  to  his  parents,  and  there  is  clandestinity ! 
By  clandestinity,  in  the  canon  law,  was  meant  the 
contracting  of  a  marriage,  without  the  full   so- 

lenmities 
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leinnities  of  the  Church,  as  by  sponsaUa  per  verba  Suluvan  ». 
de  prcesenti,  or  any  other  defective  mode.     I  am 


not  aware,  that  clandestinity  has  been  subjected  io  uth/uiieiau. 
any  legal  definition  by  the  law  of  England, — but 
it  is  introduced  into  the  later  marriage  act,  and 
seems  to  be  there  used  in  the  popular  sense,  in 
which  it  is  generally  received ;  and  in  which  this 
imputation  chsgrges  it,  of  a  concealment  of  the  in-* 
tended  marriage  from  the  parents  of  the  parties, 
or  of  one  of  them.  But  on  whom  does  the  charge 
of  clandestinity  rest  ? '  Upon  the  son  himself  cor- 
tainly,  who  was  bound  to  communicate — and  not 
on  the  young  woman,  who  was  not  so  bound  at  all; 
for  mere  silence  is  not  clandestinity,  unless  you 
first  make  out  the  obligation  on  the  party  to  com- 
municate :  nor  do  I  know,  that  the  law  imposed 
any  such  positive  obligation  on  her  parents.  Cer« 
tainly  it  is  proper  and  usual  so  to  do  among  people 
in  higher  situations,  and  the  omission  would  be 
deemed  a  gross  departure  from  those  rules  of  nice 
and  delicate  honour,  that  belong  to  more  elevated 
conditions  of  life ;  but  such  was  not  the  condition 
of  these  persons :  Nor  are  they  chargeable  with  pc 
sitive  fraud,  if  they  left  the  discovery  to  the  pb- 
servation  of  his  tutor,  or  to  the  vigilance  of  his 
family,  or  to  the  casualty  of  general  report ;  though 
they  undoubtedly  saw  the  growth  of  this  young 
man's  passion  with  great  satisfaction^  When  he 
had  engaged  his  own  consent  most  fully  to  marry, 
(which  no  soUcitation  was  necessary  to  procure), 
that  they  should  have  acquiesced  perfectly  in  the 
marriage,  cannot  be  doubted ;  that  they  should,  in 
that  advanced  state  of  things,-  look  rather  to  thf  • 

efficacy  than  the  regularity  of  the  means  employed!, 
one  cannot  be  siurprised  to  observe.    I  do  not  see, 

however. 
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svLLVKft  w.    fiowever^  that  they  directed  and  advised  those 
^''"^^''*     iieiEUis  :  the  merit  of  such  advice  and  direction  is 


ndi  jiMe  1818.  attributed  elsewhere.    What  part  the  father  took, 

^erwise  than  in  advising  that  the  proper  name 
shocild  be  used,  does  not  at  all  appear.  The 
mbdiier,  who  attended  at  the  marriage,  certainly 

.  ti^rit  further,  and  declared  the  parties  to  be  (what 
Afey  were  not)  of  Tooley-Streety  m  that  parish. 
This'  %as  going  beyond  what  was  true  at  that 
tidie,  but  which  I  have  no  right  to  advert  to,  as 

'  the  marriage  act  forbids  any  proof  to  be  now  re- 
ceive<I,  to  show  that  St.  Okwe^s  was  not  the  parish, 
in  which  they  actually  resided.  In  fact,  I  repeat, 
die  whole  charge  of  fraud  goes  very  little,  if  at  aU^ 
on  this  evidence,  beyond  mere  non-communicaUon. 
No"  solicitations  were  employed,  no  measures,'  as 
fiur^  as  appears,  taken,  but  what  were  taken '  at  liis 
own  instance,  and  almost  personally  by  his  own 
net  I  am  not  entitled  to  say,  that  he  was  mo^i&d 
otherwise  than  by  his  own  impulse ;  and  if  so^  it  is 
impossible  to  maintain  a  charge  of  active  con- 
spbacy  i  and  that  being  excluded,  the  wfioie  is 
rediiced  to  the  simple  question  of  the  due  or  fSse 
tmblication  of  the  banns. 

In  considering  that  question,  I  shall  not  d^^  it 
necessary  to  enter  into  the  canonical  history 'of 
banns,  previous  to  the  passing  of  the  Maririage  Act. 
It  has  become  in  some  measure' rnatter  ^/anu- 
qiiarian  learning,  at  least  in  this  part  of  the  i^and  i 
and  is  not  unfamiliar  to  us  from  various  delci^tis^ 
in  (^ses  where  it  has  been  jproperly  introducjE^cl/ 
As  Utile  shall  I.  think  il  necessary  to  enter  into 
•  •  any  minute  analysis  of  the  provisions  of  that  Act, 
wmch  are  still  more  familiar  to  us.  It  is  sufficient 
fbf  me  to  state  the  following  positions,  as  com- 
posing 
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posing  clear  and  settled  parts  of  the  matrimoDial    8di.i.i*am  * 
law  of  this  country, — built  as  that  law  is  on  two 


foundations,  the  ancient  canon  law,  and. modem  mhAMii 
statutes ; — ThiU:  banns,  or  proclamation  of  intended 
marriages,  must  be  thrice  published  in  the  Churct^or 
Churches  of  the  parish  or  parishes  where  the  pvfiea 
dwell,  and  in  one  of  which  the  marriage  is  tf).jbie  - 
celebrated :  That  these  banns,  being  notifications 
of  the  intended  marriage,  must  indicate  the  par;ties 
by  the  description  of  their  names  and  parish  resi- 
dences :  That  the  law,  derived,  as  I  have  desccijied, 
from  two  sources,  does,  in  terms  or  m  effect,  rec^uire 
those  two  particulars,  but  under  different  sanctions. 
A  false  description  of  residence  is,  by  a  particul^ 
clause  of  the  modem  Marriage  Act,  rendered  ^ 
mere'  impedimentum  impeditivum, — imposing  pa  the 
clergyman,  if  the  fact  be  known  to  him,  the  duty 
of  not  proceeding  with  the  marriage,  but  not 
invalidating  the  ceremony  if  once  performed.  The 
publication  of  false  names  is  different,  though  no 
such  difference  is  marked  in  that  statute;  it  fonus 
an  imwditnaitum  dirmens,  invalidating  the  mar- 
riage in  to/o;  a;^d  this  arising  irom  the  y^ry 
nature  of  the  thing,  and  the  intent  and  use  of  tlfe 
publication.,  . 

.'Irtie  Court  lias  had  occasion  to  observe,  Uij^^it 
may,  in  some  cases,  be  difficult  to  say  what  are,tfie 
true  names,  particularly  in  the  case  of  illegitimate 
children.  They  have  no  proper  surname  but,whfit 
they  acquire  by  repute;  though  it  is  a  well  known 
practice,  which  obtains  in  jnany  instances,  to  av^ 
ttieni  tlie  surname  uf  the  mother,  w^ose  cfi^dFea 
they  ce'rtftinly  arei  whoever  be  tlieir  father.  How- 
ever, i^  '^ey  are  much  tossed  about  in  the  world, 
in'agt^at  variety  of  obscuife  fortunes,  as  such  per- 
sons 
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soLLiTAN  if«    sons  frequently  are,  it  may  be  difficult  to  say  for 
^''"''^^^     certain   what   name    they  have    permanently  ac- 


ntii  Jameisii.  quired,  as  was  the  case  in  Wakefield  v.  Wak^ldJ^ 

In  general  it  may  be  said,  that  where  there  is  a 
name  of  baptism  and  a  native  surname,  those  are 
the  true  names,  unless  they  have  been  over-ridden 
by  the  use  of  other  names  assumed  and  generally 
accredited. 

Variations  of  the  names  of  parties  sometimes^ 
occur  in  banns.  If  they  are  total,  the  rule  of  law 
respecting  them  cannot  be  doubtful.  It  never  can 
be  contended,  that  such  names  can  be  deemed  true 
designations ;  nor  could  one  have  supposed,  that 
such  names  could  have  been  used,  but  for  the  pur^ 
poses  of  gross  fraud ;  if  the  case  of  **Mather  against 
Neigh  f**  had  not  occurred,  in  which  the  woman, 
from  a  mere  idle  and  romantic  frolic,  insisted  on 
having  her  banns  put  up  in  the  name  of  Wright,  to 
which  she  had  no  sort  of  pretension.  Such  a  pub- 
lication, whether  fraudulently  intended  or  not, 
operates  as  ajraudf  and  is  therefore  held  to  invali-' 
date  a  marriage. 

But,  besides  total  variations^  there  may  he  partial 
variations,  of  different  degrees,  froni  different  causes^ 
and  with  different  effects.  The  Court  is,  certainly, 
not  to  encourage  a  dangerous  laxity ;  neither  is  it 
to  disturb  honest  marriages  by  a  pedantic  strict- 
ness. Variations  may  consist  in  the  alteration  of 
one  letter  only,  as  it  did  in  Dobbyns  for  Dobbyn  % ; 
in  more  than  one,  as  Widowcrqft  for  Meddow^ 
erqfi%  ;  in  the  suppression  of  a  name,  where  there 
are  more  than  two,  as  William  Pouget  for  WilUam 


*  Vol.  i.  p.  394.  t  Consist.  10th  July  1807. 

I  Consist.  26ihJ(Z9iuary  1813.      §  Supra,  p.  207. 

Peter 
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Peter  Pouget  *  ;  in  the  addition  of  a  name,  where  sollitaii  v. 
there  are  only  two  known,  as  in  the  present  case ;  "^'''^^*' 
and  in  those  of  **Heffer  against  Hefferi,*^  "  Tree  nth  juiuuifc 
against  Quin^**  and  "  Dobbyn  against  Comeck.^* 
Such  varieties  may  arise  not  only  from  fraud,  but 
from  negligence,  accident,  error  from  unsettled 
oithography,  or  other  causes  consistent  with  ho- 
nesty of  purpose.  They  may  disguise  the  name, 
and  confound  the  identity,  nearly  as  much  as  a 
total  variation  would  do,  in  which  case  the  varia- 
tion is  for  the  very  same  reason  fatal,  from  what^ 
ever  cause  it  arises.  Where  it  does  not  so  mani- 
festly deceive,  it  is  open  to  explanation,  if  it  can 
be  given.  If  the  explanation  offered  implies  fraud, 
that  fraud  will  decide  any  doubt  concerning  the 
sufficiency  of  the  name  to  disguise  the  party.  The 
Court  will,  certainly,  hold  against  the  party,  that 
what  he  intended  to  be  sufficient  to  disguise  the 

*  Vid.  supra,  p.  142. 

t  In  Heffer  v.  Heffer^  Consist.  1 7th  May  181 1,  an  objection  was 
taken  to  the  admission  of  a  libels  in  a  suit  for  the  restitution  of 
conjugal  rights,  brought  by  the  wife,  on  the  ground,  that  the 
copy  of  the  parish  register,  which  was  exhibited,  stated  "  that 
"  George  Heffer  and  jinna  Sophia  CoUey  were  married  ;**  and  that 
the  true  name  of  the  woman  being  Anna  CoUey,  there  was  a  false 
publication  of  banns,  (a)— In  Tree  v.  Qum,  29th  May  1812,  one  of  (a)  On  siir  M, 
the  articles  of  the  libel  (in  a  suit  for  nullity  of  marriage,  brought  l^^'^^' 
by  the  father  of  a  minor,)  pleaded,  that  the  woman  was  baptised  nounced  valid. 
by  the  name  of  Martha,  and  that  she  was  known  by  no  other ; 
and  that  the  banns  were  published  in  the  name  of  Martha  Cur 
roline. — In  Dobbyn  y.  Comeck  (supra),  the  real  name  of  the  man 
was  JVUliam  Augustus  Dobbyn,  and  of  the  woman,  Maria  Comeck, 
but  the  banns  were  published  in  the  names  of  W.  A,  Dobbyns 
and  Maria  Philippa  Comeck.-^ln  these  two  cases,  the  Court  over- 
ruled the  objection  to  the  admissibility  of  the  libel,  on  the  effect 
of  the  variation  alleged,  so  far  as  to  admit  the  case  to  proof,  but 
not  determining  on  the  effect  of  the  variations  assigned.  It  does 
not  appear,  however,  that  any  further  proceedings  were  had  in 
them. 

names. 
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*  svLLiTAN  9f.  names,  shall  be  so  considered  at  least  as  against 
"'''''^^'*'     him.     He  can  have  no  right  to  complain,  that  too 

nth  Jvue  1818.  Strong  an  effect  is  given  to  his  act,  when  he  himself 

intended  it  should  produce  that  effect.  But  if  the 
explanation  refers  itself  to  causes  perfectly  inno- 
cent,  and  if  it  be  supported  by  credible  testimony, 
overcoming  all  the  objections  that  may  be  applied 
against  its  truth,  the  Court  will  decide  for  the  ex- 
planation, '  and  against  the  sufficiency  of  the  varia- 
tion to  operate  as  a  disguise,  where  no  such  effect 
was  intended.  If  the  explanation  should  leave  the 
matter  doubtful,  then  evidence  of  general  fraud 
intended  may  be  let  in,  to  decide  what  is  left  un- 
decided on  the  explanation.  But  the  only  false- 
hood that  can  be  shown  in  the  first  place  is  the 
falsehood,  at  least  the  insufficiency,  of  the  explana- 
tion itself;  for,  till  that  falsehood  or  insofficieiicy 
is  shown,  there  is  no  admission  for  evidence  of  any 
matter  besides. 

It  is  only  by  virtue  of  pleading,  that  there  ims  a 
fidse  publication  of  banns,  that  you  are  admitted 
to  bring  your  case  at  all  before  the  Court ;  or  ^hat 
the  Court  is  authorized  to  receive  it  The  Court 
could  not  receive  a  libel  which  stated  all  the  other 
circumstances  of  fraud  here  imputed,  unless  upcm 
the  allegation,  that  there  was  such  a  false  publica- 
tion :  and  if  it  be  shown,  that  there  was  no  such 
false  pubUcation,  no  evidence,  applying  to  the  other 
falsehoods  imputed  to  the  transaction,  can  be  re- 
ceived. You  may  have  pleaded  historically,  and 
provisionally  in  your  libel,  that  such  other  firauds 
existed  in  the  case ;  but  you  cannot  originally  use 
that  evidence  in  any  manner  to  impeach  the  pub- 
lication.  It  would  be  the  most  circular  of  all  argu- 
ments to  say,  that  the  falsehood  in  the  publication 

lets 
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leU  in  the  evic^encfSy  ^d  thea  tb^  tjiis  evidencie    soLLirAit  v. 
proves  thp  fulsehpod  qf  0ie  publication.    From  all    ^''''"'^** 
thecasefi,  thare^re,  |  taJl^e  ^e  doctrine  to  be,  tb^t  nthJkMisie. 
wherever  tl^e  disguising  e^fepf;  of  tb^  viwation  does 
upt  ^pear  on  |iie  very  facp  of  tbe  mme^  it  is  open 
to  explanation  cfUcxila^  to  she^,  that  jthe  party  hq? 
not  forfeili^d  ^i^  right  by  ^hat  is  qeith^r  shown  to  be^ 

nor  to  operate  as  a  fraud^-rrtb^t,  if  no  explanation  is 

offered,  the  Court  mfty  genuerally  conplud^  against 
the  bqmjides  of  Uje  vari^iqn — tljat,  if  being  offered^ 
it  fuUy  and  satisf^tprUy  protects  the  variation  fsonk 

all  iiqputation  of  frai^  the  publicatipn  is  to  be  x^^ 
cognised  as  a  ^\u^  publication,  has  ^  tli^  authorjity 
of  sucb,  m^  yftM  pan  bring  w>  evidence  pf  apiy 
other  fraud  connected  ydth  the  marrL^i  exc^ 
sncb  3S  y<w  wpnld  l^ay^  brwght  in  a  mw^iag«^ 
wl^ere  thie  publication  had  p^s^  v^  the  niost 
orderly  apd  regular  manner,  fhe  falsehood  of  the 
publf  c^tipn  is  tbe  ^hp]Le  qf  the  case }  --7-  prove  that, 
Sip4  evpry  thing  is  proved :  —  lyithout  it  npthing* 

Is  this  then  a  case  in  which  it  appears  clearlyi 
on  the  face  of  the  publication,  that  the  vsriatipn 
ent^j^y  cQnfpunds  tb^  identity  ?  I  think,  clearly 
not  I  cannot  cgnsider,  that  the  mere  ;^ppearahce 
oiH^  n^woe  offjqffnes  could  h&ve  any  such  effepjL 
Uppn  strangers  wl^o  did  not  know  the  p^es^  it  of 
course  cpuld  haye  no  e^ct  at  all.  Jo  person* 
who  weri^  intimate  with  her,  it  would  be  most 
prpl^ly  known,  that  the  mother's  name  was 
Hobnfs:  therefore  tbey  C9u|d  not  be  much 
startl€4  or  fnisled.  To  those  who  were  not  inti* 
naaie,  jit  would  naturally  occur  that  it  was  a  dor- 
m^I^^  name,  jpne  which  she  did  not  commonly 
bring  ^rward ;  as  occurs  in  a  tliousand  instances ; 
for  nPthing  is  more  fapiiliar  tp  us  than  dormant 

vol'*  II*  s  names. 
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^ollwan'^  names.     Indeed  very  few  persons  who  have  three 
names,  have  more  than  two  in  every-day  use.     If 


1  jth  Juneiais.  ^j^gy  \\3,ve  a  third  name,  whether  of  baptism,  or  a 

surname,  it  seldom  occurs  in  writing  otherwise  than 
as  a  mere  initial  flourish ;  in  common  parlance  it 
is  usually  quite  extinct.  The  case  ofPouget  was, 
that  he  was  called  H^lUam  in  the  banns,  which 
was  really  one  of  his  three  names,  but  that  he  was 
known  only  by  the  name  of  Peter,  which  was  the 
only  one  by  which  he  was  generally  known.  In 
higher  families,  where  two  surnames  are  possessed, 
'  the  christian  name  is  often  omitted,  as  in  WeUesley 

Pole  and  the  like.  It  is  seldom,  except  on  formal 
occasions,  that  the  whole  array  of  names  is  brought 
into  use,  or  indeed  any  names  more  than  two. 
When  the  singularity  too  of  the  name  ofOldacre  is 
considered  (and  the  Court  must  advert  to  all  the 
circumstances,  small  as  well  as  great),  I  cannot 
think  that  the  name  of  Maria  Holmes  Oldacre^  usecL 
on  a  very  formal  and  solemn  occasion,  could  mis- 
lead any  person  with  respcQt  to  the  identity  of 
Maria  Oldacre. 

Then  the  next  question  is,  did  this  variation 
originate  in  fraud,  or  in  what  else  ?  For  I  admit 
that  the  party  using  it  is  bound  to  explain  it, 
and  to  support  the  explanation  by  proper  evi- 
dence against  all  fair  objections.  The  explana- 
tion here  oflered  is,  that  she  was  bom  before 
the  marriage  of  her  parents;  that  her  mother's 
maiden  name  was  Holmes :  that  she  had  al- 
wi^s  borne  the  name  of  Oldacre  only,  until  her 
own  marriage  was  in  agitation;  but  when  she 
came  to  this  solemn  act  —  an  act  that  was  very 
likely  to  be  scrutinized,  and  which  her  parents 
naturally  thought,  if  it  was  done  at  all,  should  be 

1 4  •  done 
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done  in  a  valid    and  effectual    manner  —  thevi    suLtiTAiti 
under  a  common  but  very  erroneous  impression  ._..^ 
that  she  was  legally  entitled    to    her  mother's  "«*»«^w««" 
maiden  name,  advised   her  to  prefix  Holmes  to 
Oldacre.     In  truth,  it  is  this  mistake  of  theirs 
which  has  occasioned  the  whole  of  the   present 
question. 

No  man  can  say  that  this  explanation  is  not  pro- 
bable enough  in  itself.  It  is  a  most  natural  solution 
of  the  fact ;  and  the  circumstances  on  which  it  is 
founded,  are  proved  in  a  way  that  compels  the 
belief  of  Mr.  SuUwan  himself  in  his  answers,  for  I 
have  looked  into  those  answers,  and  I  find  that 
Mr.  Sullivan  admits  upon  his  oath,  that  he  believes 
them  to  be  true.  That  she  was  the  illegitimate 
child  of  Thomas  Oldacre  and  Amelia  Holmes — that 
she  was  bom  four  months  before  they  repaired  this 
misfortune  by  marriage — that  she  was  baptized  as 
the  legitimate  child  of  Mr.  and  Mrs.  Oldacre^  and 
brought  up  under  B^at  character  and  name — all 
these  admitted  facts  lay  the  most  natural  foun« 
dation  in  the  world  for  the  only  other  fact  that 
follows,  and  which  is  very  sujficiently  proved  by 
two  witnesses  —  that  she  was  advised  to  use  the 
name  of  Holmes  in  the  publication  of  banns,  as 
most  properly  belonging  to  her.  It  is  very  true, 
that  she  never  had  used  the  name  of  Holmes;  in 
all  probability  she  did  not  know  that  it  belonged 
in  any  way  to  her.  Even  if  she  had  known  it,  she 
probably  would  not  have  used  it  on  any  ordinary 
occasion,  as  it  might  have  led  to  the  necessity  of 
unpleasant  explanations.  She  herself  was  a  minor, 
and  could  have  had  no  occasion  before  to  execute 
^  any  formal  instrument  that  required  precision. 
Therefore  no  improbability  arises   from    her  not 

s  2  having 
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^^LUYAv^'    h^viog  ordinarily  used  the  name  befofe ;  and  there 
is  the  highest  probability,  that,  in  order  to  secure 


t]«i  Analgia,  guch  a  marriage,  she  should  have  been  hcxiestlj 

advised  by  her  parents  to  use  the  name,  on  this 
occasion,  as  legally  belonging  to  her. 

Now,  what  is  to  be  opposed  to  the  facts  and  pro- 
babilities which  constitute  this  explanation?  Sur<- 
mises  merely*  That  it  must  have  deen  done  to 
conceal  the  marriage  from  Mr.  Sullivan^  the  father, 
*-<-  that  other  parts  of  the  transaction  show  a  frau- 
dulent intention  —  and  that  these  other  frauds  are 
to  be  transferred  over  to  the  publication  of  banns. 
But  they  do  not  break  in  upon  any  one  fact  on 
which  the  explanation  rests;-  they  leave  every 
thing  in  it  quite  untouched.  It  stands  perfectly 
good,  as  far  as  any  thing  can  apply  immediately  to 
it ;  and,  therefore,  it  is  to  be  falsified  aliunde^  by 
evidence  which  could  not  be  admitted  at  all,  but 
oa  the  antecedent  proof  of  the  falsehood  of  this 
very  explanation.  If  this  could  be  admitted, 
hardly  a  case  would  escape  in  which  the  slightest 
and  most  immaterial  variation  could  be  found ;  for 
you  have  nothing,  to  do  but  to  scrutini^^  the  whcde 
of  the  courtship,  to  find  out  something  which  you 
can  colour  as  fraud,  and  then  app)y  that  to  dis- 
Qoiour  the  variaticm.  It  is  argued,  that  whatever 
is  clandestine  is  fraudulent;  and  therefore,  ip 
e¥<9ry  clandestine  marriage,  if  you  can  but  find 
out  3  flaw  in  the  banns,  be  it  ever  so  flight,  it  13 
enveloped  in  the  general  fraud,  with  which,  ip 
truth  and  in  reason,  it  has  nothing  to  do ;  an4 
that  flaw  shall  enable  you  to  set  aside  a  marriage, 
which  the  whole  body  of  fraud  by  itself  would  not 
even  entitle  you  to  question. 

In 
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tn  the  predeilt  caM^  the  Cointsel  afe  cottipelkd    stiLiVA*  t. 
t6  ^dmit  the  ttome  might  be  honestly  used  j  thit    ^"'''•*^^'^' 
it  might  be  u^d  for  the  idtent  described  in  the  noubiMifiB. 
etplanatiofl  *  but  th^y  My^  there  might  be  likewidn 
K  fritudulent  intent    Why  addpt  this  double  pur- 
pose gratuitously^  if  the  first  purpose  is  quite 
adequate  ?  If  there  was  eveti  ^  hope  that  the  name 
thus  Varied  might  excite  lett  notice,  that  doesi  not 
ibake  it  fhiudulent^  supposing  that  her  fkther  really 
believed,  that  the  name  belonged  properly  to  her. 
There  is  one  circumstance  decisive  in  my  mind, 
th^t  the  name  could  not  be  used  for  ftaud.     fVko 
was  to  be  concealed  upon  this  Occasion?   Not 
Maria  Oldatrci  but  Johh  Attgustus  Sullhafi^  whose 
interests  his  father  had  to  protect.     What  would 
the   marriage   of  Maria  Oldacrej  or    of  Maria 
Holmes  Oldacre^  have  been  to  Mr.  John  Sullivan? 
fivert  if  proclaimed  in  his  own  parish  church,  it 
Would  Hot  have  troubled  him$  fbr  he  did  not  know 
ihiit  Sueh  k  per^km  e lasted^  But  if  the  undisguised 
A^une  of  John  Augustus  Sullivan  going  to  marry 
somebody,  he  knew  not  Whom,  had  appeared,  what 
would  haVe  been  his  sensations  ?  The  fraud  then, 
if  any  h^  been  intended,  would  have  nestled  there, 
in  a  partial  or  total  disguise  of  that  name }  and 
the  more  so,  as  the  name  is  a  marked  one.    That 
would  hive  been  the  startling  point.  Whose  name 
was  disguised  In  PougeP^  case?  The  young  man's. 
They  must  have  been  bunglers  indeed  if  they  placed 
the  fraud,  not  in  the  name  which  required  to  be  con- 
cealed, but  in  that  which  needed  no  concealment. 
The  very  course  of  the    transaction,  therefore, 
entirely  repels  the  suspicion  of  fraud. 

Another  circumstance,  though  somewhat  slighter, 
deserves  notice.  It  is  quite  impossible,  but  that  Mr. 

s  3  Johfi 
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Sullivan  v.   John  Augustus  SulUvon    iDust    have   thoroughly 
'     known  why  this  name  was  introduced ;  and  if  he 


iitbJicMi8i8.  did,  it  must  probably  have  come  out  by  some 

means  or  other,  either  in  his  letters  to  or  personal 
communications  with  his  father;  but  there  is 
nothing  to  authorize  a  belief  of  any  suggestion 
coming  from  him  of  improper  or  fraudulent  con- 
duct touching  this  matter.  I  see- nothing  in  Mr. 
SuUivan^s  answers  that  leads  to  the  suspicion  of  any 
such  communication  from  his  son ;  and  if  such  a 
communication  had  been  so  made,  and  been  intro- 
duced into  a  regular  plea,  it  would  have  met  with 
the  most  decided  contradiction  from  her  father, 
whose  answers  upon  Qath  utterly  disclaim  any  such 
imputation. 

Such  is  the  view  which  I  am  led  to  take  of  this 
t^ase,  on  the  fullest  deliberation,  and  with  a  firm 
conviction  that  it  is  the  view  which  I  am  bound 
by  law  to  take.  I  am  not  insensible  of  the  pain 
which  the  judgment,  founded  upon  it,  may  inflict 
on  persons  entitled  to  high  respect  —  a  respect 
undiminished  by  any  thing  that  has  occurred  in 
this  cause.  It  is  not  for  me  to  advise  those  per- 
sons :  their  own  good  sense,  and  their  own  feelings^ 
will  be  their  best  monitors.  If  my  opinion  does  not 
mislead  me,  the  knot  of  this  marriage  is  not  to  be 
untied  by  the  hand  of  the  law.  I  have,  therefore, 
only  to  pronounce  that  the  marriage  is  valid,  and 
to  dismiss  Mrs.  Sullivan  from  the  suit  which  has 
been  instituted  for  its  annulment. 


Ai&rmed,  ou  Appeal,  Arches,  16th  June  1819. 
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LADY  HERBERT  v.  LORD  HERBERT. 


ri^ 


I^HIS  was  a  case  tor  the  restitution  of  conjugal    4tb  ju^  1817. 
rights,  brought  by  the   Honourable  Octavia  ao^p^.}*®*'" 
Herbertj  commonly  called  Lady  Herbert^  of  the  Restitutioo  of 
parish  of  St.  Mary-k-bone^  against  the  Honourable  v2SitJ  ^T 
Robert  Henry  Herbert^   commonly  called  Lord  S^^*'pt|^. 
Herbert,  on  a  marriac^e  allec^ed  to  have  been  cele-  ™o  according  to 

111  1  ^    ,  1.11    the  hw  of  Sicily, 

brated  between  them,  at  Palermo^  m  the  island  esuUidied. 
and  kingdom  of  Sicily. 

On  the  part  of  Lord  Herbert^  a  negative  issue 
was  given,  denying  the  marriage ;  and  as  the  mar- 
riage was  not  a  public  and  regular  marriage,  it  was 
the  object  of  the  proceedings  to  prove  the  fact, 
and  the  validity  of  the  marri^e  that  had  passed 
between  them,  by  the  law  of  Sicily. 

After  the  usual  monition  had  been  returrwpd, 
and  no  appearance  given,  a  compulsory  citdil.^<in, 
viis  et  modiSj  was  issued,  containing  the  deoiee 
to  see  proceedings ;  a  libel  in  poenam  was  iKen 
about  to  be  read,  when  the  proctor  asserted,  tuat 
he  gave  an  appearance,  under  protestation  to  the 
jurisdiction  of  the  Court,  on  the  ground,  that  the 
house,  at  which  the  citation  had  been  served,  did 
not  belong  to  Lol-'d  Herbert  at  that  time. 

The  Court  was  disposed  to  overrule  this  applica- 
tion \  when  Dr.  Arnold  and  Dr.  Swabey^  on  the  part 
of  Lord  Herbert,  submitted,  that  he  was  entitled  to 
be  heard,  on  the  authority  of  the  case  of  Buller  v. 
Dolben,  Arches,  l756,  in  which  there  was  an  ap- 
pearance under  protest,  and  Sir  George  Hay  over- 
ruled the  protest,  .the  party  not  being  ready,  and 

s  4  the 
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HiAtnTv.    the  excuse  frivolous ; — on  appeal  to  the  Court  of 
"*'^'     Delegates,  it  was  held,  that  the  party  ought  not  to 

^%£!V^^^'  be  precluded  from  being  heard. 

Bo^.r^^^      The  Court  said— That,  iti  deferehce   td   that 

authority,  It  would  not  refuse  to  hear  Lord  Her- 
ierti  though  th6  mattet  of  fuct,  now  suggested, 
being  in  cotithtdiction  of  the  fact  on  which  the 
decree  ^is  et  tnodis  had  issued,  btight  to  hate  been 
brought  for^rird  on  affidavit ;  that  there  Wiis  the 
Appearatice  of  delay  on  the  part  of  Lord  Herbert^ 
tod  it  would  be  the  duty  df  the  CoUrt  to  prevCilt 
Lady  Hetbert  ftovA  receivifig  any  prejudice.  It 
would,  therefore,  permit  the  witnesses  to  be  ejca- 
fhined,  de  bene  esse^  during  the  long  vacation. 

Dr.  Arnold  and  Dr.  Swabetf  suggested,  that  what 
4*rte  done  before  the  party  appeared  would  be  a 
nullity.  The  Court  thbught.  It  was  cdnlpetent  to 
direct  the  witnesses  to  be  e^amin^d,  a^  It  had  in- 
timated ;  though  the  libel  \tras  riot  admitted,  aUd 
the  husband  had  appeared  under  protestation^ 

Frdth  this  sentence  an  appeal  Was  instituted  in 
the  Court  of  Arches :  but  on  a  caveat  beiiig  eri- 
tered  against  the  issuing  of  the  inhibition^  the 
cause  Was  argued  in  the  Court  of  Arches  on  that 
point*,  wheil  the  Court  directed  the  inhibitldn  not 


*«*i 


*  Arches,  3d  Nov.  1817.  On  objectuiti  to  this  prooeediug«  on 
the  part  of  Lord  Herbert^  the  Court  held,  that  It  had  a  discre- 
tionary power  for  granting  inhibition  vox  purposes  of  justice, 
iinder  particular  circumstances,  although  It  would  be  extreinelj 
feloetant  to  interfere  with  the  ordinary  course  of  appeals,  and 
nlied  on  the  provisions  of  the  96th  anid  97th  Canons  to  that 
effect.  On  reference  to  what  had  pattsed  in  the  Consistory 
Court,  the  Court  held,  that  the  Judge  %vas  competent  to  order 
the  examination  of  witnesses  to  proceed,  de  bene  esse,  on  the 
libel,  ad  dad  been  directed  by  the  Court  ^elow ;  and,  on  furtheir 
dUebsskm  of  the  facts,  Sustained  the  caveat,  axid  directed  the 
iaUbition  not  to  issue.  f 

to 


r 
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U>isim^.  The  tird6e«ditig«  w«Mi  thdli  UOiltbktl^d  id  f^kiur.. 
th6  Cotisistory  Court  j  attd  the  eViddttfce  baVlflg    """"'• 
been  taken,  by  coitttniflirion,  Iti  Sitihf  i  oil  ih6  Sd  of  4tfe  /ii^  i%ij. 
Pebmaiy  1819)  iiii  objection  iriA  tttkM  to  the  fbrttii  ^  ^.}»Kh 
ili^hich  the  exathililitioil^  hiKl  beeti  there  (<bn. 
ducted,  prittcipidly  on  the  gtoUlld,  that  the;  direc- 
tions from  this  GtiHft  wer(5  *'  secretly  tmd  diii- 
**  ^tly  \A   exsunlllfe;"  and  thiti  tiie  exatttlhft- 
tiohs  had  hot  beeil  taken  liMre%i  bttt  iii  the  (96- 
tlence  of  Don  CanUUo  QaOo,  tlie  Mbstitute  of  th^ 
proctor  for  Lady  Herbetti    To  thid  it  liras  T&pheA^ 
'*  That  the  reqtriditibti  Wfts  executedj  in  ev&ty 
'*  respectf  in  entite  confollhity  \tith  the  Aibsistldg 
"  laws  at  Palermo,  and  iMieording  t6  thell'  best 
»  tUidel-standing  bf  the  teitod  there^" 

f 

Judgment^ 
Sit  fVillkm  ScoU^^^^ThA  premnt  queiltiari  atiseb  adM.  1819. 
Im  an  bbji^ction  to  the  rettlrti^  made  to  a  iieiquidtioti 
fiv  examiDatioti  df  witnesses  abroad  y  and  it  \i 
edtiduded,  diat  etidibgb  appear^  on  thd  fade  of  tb^ 
t^vatru  and  on  the  ptotfe^Ms  accompanying  it^  to 

induce  me  to  quasb  all  the  proeeddings  under  the 
tequisition,  without  so  toueh  as  inspecting  the  de- 
positionsi  After  the  length  of  tkne  thM  this  eanse 
baa  be^n  depending^  add  after  the  various  obstruct 
tions^  which  have  to  long  prevented  itd  being 
brought  to  a  cloee^  tho  Court  wotdd  grtotly  r^et 
being  under  the  necessity  of  protracting  it  still 
lurther,  by  acceding  to  the  prayer  which  is  now 
made*  However,  if  the  objection  be  irf'  sufficient 
weighty  the  Court  will  be  bound  to  adt  accord- 
ingly. 

The  bdse  turns  on  a  marriage^  alleged  to  have 
be^  contracted  between  these  noble  persons,  in 

the 
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Hbub&to.    the  kingdom  of  Sicify;  and  great  part  of  the  evi- 
'     dence  being  to  be  sought  there,  it  became  neces- 


^^M^ 'Si;,  sary,  according  to  the  practice  of  this  Court,  to 
«o^./''^^  take  out  a  requisition  for  the  examination  of  wit- 
nesses. This  instrument  therefore  issued.  It  was 
couched  in  the  usual  terms,  and  addressed  to 
his  Britannic  Majesty's  Consul  General  in  the 
Kingdom  of  Sicily ^  and  to  the  civil  and  ecclesias- 
tical magistrates  of  that  country  generally.  The 
Consul  accepted  the  requisition,  and  so  did  a 
Judge  of  the  Supreme  Court  of  Judicature  in  the 
island  \  and  they  appear  to  have  proceeded  with 
great  deliberation  in  the  business,  having  occupied 
several  days  in  the  examinations,  which  are  trans- 
mitted to  this  Court,  with  a  formal  return  or  cer- 
tificate of  the  execution  of  the  commission. 

Several  objections  appear  to  have  been  taken  in 
Sicily  J  but  these  are  all  dismissed,  as  irrelevant  and 
immaterial  here,  one  only  excepted ;  namely,  that 
the  examination  was  not  conducted  according  to 
the  tenor  of  the  requisition.  It  is  urged,  that  the 
execution  of  the  instrument  ought  not  to  have 
taken  a  wider  latitude,  than  the  instrument  itself 
authorized  and  directed  to  be  taken;  that  by 
the  tenor  of  the  commission,  the  witnesses  should 
have  been  examined  secretly ;  but  that  the  fact 
'  was  not  so ;  for  that  one  Signor  Galloy  the  person 
who  acted  in  Sicily  as  the  substitute  of  Lady 
Herbert*^  proctor,  was  present  at  the  examina- 
tions ;  and  that  this  is '  such,  and  so  important  a 
deviation  from  the  tenor  of  the  requisition,  as  to 
vitiate  all  the  proceedings  which  have  been  had 
under  it.  On  the  other  hand,  it  is  not  denied,  that 
some  error  has  crept  into  the  execution  of  the  com- 
mission, but  it  is  said  to  be  unintentional  in  its 

origin. 
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origin,  and  trivial  in  its  effect.    Certainly,  if  the    hkiibiiit  v. 
Court  saw  any  reason  to  apprehend,  that  an  error,     hewbert. 
in  the  execution  of  the  power  delegated  to  the  4thjii^i8i7. 
authorities  in  Sicily ^  was  likely  to  lead  to  important  ^JJ^  lisia. 
consequences  in  the  ultimate  result  of  the  suit.  It 
would  use  every  precaution  against  those  conse- 
quences ;  but  if  the  irregularity  has  arisen  from 
the  mere  mistake  of  a  word,  easily  misconceived, 
in  the  requisition,  the  Court  would  depart  from  its 
duty,  if  It  did  not,  at  least,  inspect  the  depositions, 
and  see  whether  that  irregularity  had  really  led  to 
the    consequences    suggested.      The    requisition 
directs,  that   the   witnesses   should  be  examined 
secretly.    Such  is  the  general  rule  both  of  the  civil 
and  canon  law.    Our  own  municipal  law  adopts  a 
different  mode  of  proceeding,  by  vivd  voce  exami- 
nation of  witnesses  in  open  Court ;  but  the  former 
mode  is  not  only  practised  in  the  Ecclesiastical 
Courts  of  tliis  country,  but  in  the  tribunals  of  all 
those  countries,  where  the  ancient  civil  and  canon 
law  has  been  received  in  practice. 

It  must  be  observed,  however,  that  the  secrecy^ 
prescribed  by  the  general  rule,  is  very  much  varied 
by  local  regulations :  the  original  law  is  modified  in 
different  countries.     Strictly,  and  originally,  the 
witness  was  examined  by  the  Judge  himself,  taking 
to  his  assistance  a  notary  to  reduce  the  deposition 
into  writing,  but  no  one  else  being  present.  Here, 
in  the  Ecclesiastical  Courts  of  this  country,  the 
examinations  are  taken  by  a  practitioner,  who 
represents  the  judge,  a  notary,  who  reduces  the 
deposition,  and  who  remains  quite  alone  with  the 
witness.     In  the  present  case,  the  execution  of  the 
commission,  in  Sicily j  was  effected  in  a  more  dig- 
nified manner,  so  far  as  regards  tlie  persons  who 

took 


Hiifltit  1^.  todk  the!  exattilnatioh.  The  Court,  thei'fefofe,  has 
^J!!!!1JL  soitile  Security,  from  the  stsltidt),  chirdcter,  Aiid 
^%£%  ^»'^-  fliildtiolis  of  the  CotttftHssiOriet^,  that  thwe  was  rid 
itn  V.}**»<^-  hiteritiorial  irtegulai'itjr.     I  Must  ddftiit,  that.  Sup- 

^bsiiig  the  ^trbrd  stscrttty,  ih  the  rtqiiisltiott,  had 
b«eii  wdl  tihdettttwJd  by  the  Cotntiiissibnefs,  iti  the 
ietlSe  gitfeti  to  it  iii  btit  pfadtice,  they  ought  to 
have  eietiited  it  afcdortllhg  to  the  law  front  which 
they  i^^fcefiffed  this  delegated  authority  j  fot,  havirig 
aedeptdd  stich  a  delegatiori  from  a  fbrtign  coUtttiy, 
they  vfiie  riot  to  adt  ilhdet  it  In  a  ttiarinef  Which  that 
law  doUld  not  i*ecogtli2e ;  alid  it  iS  ti6i  6u£Scient  to 
iis^j  that  they  acted  acciofditig  to  the  law  bfSidli/. 
t  acdede,  hbwever,  entirely  to  the  temftflc  of 
Lady  titsfbe^iH  Cciunsel,  that  the  WOi'd  ^(^6thf,  is 
a  word,  in  softie  degree,  amblgiioUs ;  fbr  there  af e 
difibfent  degi-ees  of  sectecy  in  the  exartiinatioft  of 
witnesses,  adopted  Ih  dif!breht  ddtiltltries.     It  may 
bfB  ddrisidei^ed  aS  a  s^ctei  exattiliiatiott,  Whert  the 
ptbtiedittg  ts  rtifertly  jamls  cldUsiS,  With    closed 
doors,  the  public  being  excluded  i  btit  the  paftieS, 
ol^  theif*  representatives,  being  present  j  or  it  may 
be,  whel-e  the  Judge  arid  notaty  only  ate  present,  6t 
where  the  hotary  alone  acts  as  att  examineh  Nbw, 
if  the  ittode  Itt  Sicili/  is  to  pWceed,  ift  such  mattefs, 
jMtth  cidtisiSf  the  Commissioners  might  Well  Coti- 
Sthie  the  Word  secretly^  as  they  appeaf  actually  to 
hd^  dorie,  giving  equal  petiriission  to  the  sub- 
stituted prbctots  of  both  patties  to  be  present. 
MHHether  it  might  nOt  be  advisable,  in  future  com- 
nkissidris  for  the  examination  of  Witnesses  abroad, 
to  throw   in   some  explanatory  words,  specifying 
the  sort  and  degree  of  secrecy  intended,  is    a 
question   which  I  need  not  now  examine;   but 
as  this  commission  stands,  I  think  the  proceeding 

of 


• 

of  the  Cofnmi«HO|iers  luw  QfigmfA/e^  in  a  mere  npytr  hc&beet  p, 
i>ppreh?D8ion,  an4  ft  mwappf  ehen»»on  in  itself  vpiy    ""'"^' 
nnjtural;  an4  tbft^  i(i  9^^  W  ground  whfttev^r  4thj«^j8i7. 
for    suspicwji    of  iutemippal   iiTPgwIwity-    Tl»e  S2rf}**'*' 
mistake  wftf  »  mifltfl^e  pn  aU  smI^P*    The  ?J*liv 
stftutpcj  proq^or  of  I^r4  Hgrksrt  did  POt  un^er- 
stftnd  the  word  ^cr^%f  «9  we  SppJy  it  in  practicpt 

In  his  protest  h?  9«*ert«i  th»t  he  hUnsdf  oiighit  to 

have  bp?n  pr^s^iH,  wd  tP  hftve  b/e^w  present  #J»pe» 
which  would  Jli^A^e  bfBf n  ^quftljy  »%  f^arianpp  wi^tb 
our  rule.  Wh§|r§  all  pftrtiyes  laboured  vnde^  » 
common  error,  it  ip  iqipps^iWe  tQ  infer  any  m- 
purity  in  the  pro<^pQding ;  WF  do  I^  at  present,  s^p 
wy  suflScjent  r^won  for  j:ge?(wg  the  evid*nc(?. 
Thp  Courti  tber#)re^  overndp^^  the  prpti^ 

On  this  day,  thp  cause  came  on  again  uppn  the  ooth^pr.iBig. 
merits,  when  it  was  argued  by  Dr.  PMUimore  and 
Dr.  ZfUshington^  on  the  part  of  Lady  Herbert;  and 
by  Dr.  Arnold  anji  Dr.  Swabey^  on  thp  part  of 
Lord  Herbert, 

Judgment. 
Sir  William  Scott.  —  Tliis  is  a  suit  brought  by 
the  Dowager  Princess  of  Butera  of  Sicily ^  against 
Lord  Herbert^  both  oi  the  persons  being  of  noble 
birth  and  mnk  in  their  respective  countries,  and 
both  of  age  at  the  time  of  the  marriage,  and,  con- 
sequently, appearing  in  their  own  persons.  It 
a{^ears,  that  Lord  Herbert  was  in  Sicily  in  1814, 
and  was  introduced  to  the  family  of  the  Prince  of 
Buteraj  the  then  husband  of  this  Lady,  whose 
house  was  much  frequented  by  the-Ewg'/lf^A  nobility 
and  gentry  there  resident.  Lord  Herbert  was  re- 
ceived by  them  both  with  peculiar  kindness  and 

hospi- 
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HtRBBaTf.    hospitality;  and,  the  husband  dying  early  in /t/n^ 
HtRBiRT.     of  that,  year,  Lord -Hl^fer/ began  to  pay  particular 


4th  JWy  1817.  attentions,  of  a  very  marked  nature,  to  the  Lady, 
Jj^^;  ji8i9.  in  her   widowhood.     Her    sister,  who    was   the 

Duchess  di  San  Giwanni;  speaks  to  meeting  him 
at  her  house,  when  he  opened  his  arms  to  salute 
her,  and  on  expressing  her  astonishment,  he 
replied,  <^  that  he  diought  he  was  entitled  to  that  in- 
"  dulgence,ashewas  about  to  become  her  brother. 
**  in-law/*  This  led  to  further  conversation,  in 
which  he  declared  his  eager  expectation  of  mar- 
riage, and  shewed  her  a  written  promise  to  that 
eJBTect.  It  appears,  however,  that  some  friends  of 
the  Lady  entertained  doubts  as  to  the  propriety  of 
this  marriage ;  as  one  of  the  witnesses  says,  that 
in  a  conversation  with  her,  he  advised  her  not  to 
marry,  as  it  might  not  be  altogether  suitable  to 
her;  but  observed,  at  the  same  time,  that  it  was  a 
point  for  herself  to  decide. 

The  intimacy  of  mutual  affection  continued  to  in- 
crease, with  strong  declarations  of  a  desire  to  marry, 
on  the  part  of  Lord  Herbert  \  and  on  the  17th  of  Au- 
gust^ the  marriage  took  place,  certainly  not  conform- 
ably, in  point  of  mere  ceremonial  regularity,  to  the 
matrimonial  rites  of  that  country ;  in  which,  as  in 
most  other  countries  oiEuropej  a  solemn  ceremonial 
is  appointed  to  be  observed.  But,  it  appears,  that 
the  Priest  of  the  Parish  was  sent  for,  and  that  two 
Servants  of  the  family  were  present;  and  that  the 
Lady,  and  Lord  Herfer/,  in  their  presence,  declared 
themselves  to  be  husband  and  wife.- — It  is  said,  in 
objection,  that  this  was  an  unsolemn  marriage, 
and  so  it  was ;  but  it  was  followed  up  by  all  the 
necessary  forms  of  registration,  and  by  other  acts; 
and  nothing  was  left  undone  by  which  the  fact 

could 
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could  be  established,  as  having  actuallv  taken  hubirtv. 
place.  - 


M 


This  part  of  the  case  being  fully  proved^  the  AthJui^isiy. 
only  question  which  remains^  is  respecting  the  va-  30  4pr.  }*•*•• 
lidity  of  this  fact  of  marriage :  whether,  celebrated 
in  this  form,  it  is  invalid,  according  to  the  law  of 
the  country;  it  being  the  established  principle, 
that  every  marriage  is  to  be  universally  recog- 
nized, which  is  valid  according  to  the  law  of  the 
country  in  which  it  was  had,  whatever  that  law 
might  be.  On  that  point,  witnesses  have  been 
examined  in  the  usual  way  of  proving  that  fact, 
by  the  judgments  of  the  professors  of  that  law*, 

producing 


*  The  eighth  article  of  the  libel  pleaded,  "  That,  by  the  laws, 
customs,  and  constitutions  prevailing  throughout  the  whole 
**  island  and  kingdom  of  Sicily ^  and  especially  by  the  decree  of 
*•  the  Council  of  Trent,  A.  D.  1563,  which  is  received  and  obeyed 
**  as  law  at  Palermoy  and  throughout  all  Sicily  ^  and  which  was  in 
*'  full  force  there  on  the  17th  August  1814,  clandestine  marriages 
*'  are  held  to  be  valid.  It  is  enacted,  that  the  mutual  and  free 
**  consent  of  the  parties  contracting  marriage,  expressed  and  de? 
'*  clared  in  the  presence  of  the  priest  of  the  parish  in  which  the 
**  parties,  or  one  of  them,  resides,  and  in  the  presence  of  two 
**  witnesses,  is  sufficient  to  constitute  the  indissoluble  bond  of 
matrimony,  and  a  man  and  woman  thus  married,  are  held  to 
be  legally  united  in  wedlock ;  and  so  much  was  and  is  well 
known  to  the  judges  and  advocates  and  lawyers  presiding  and 
practising  in  the  courts  of  law  at  Palermo,  or  other  places  in 
*'  the  island  and  kingdom  of  Sicily,  of  the  greatest  reputation  for 
'*  their  skill  and  knowledge  in  the  laws  of  that  country,  and  is 
'*  in  strict  conformity  with  the  exposition  of  the  law  of  marriages 
'*  in  that  kingdom,  as  laid  down  in  the  writings  of  authors  of  the 
**  greatest  eminence  and  authority  on  that  subject." 

Ninth  — '•  That  several  ordinances  have,  from  time  to  time, 
*'  been  promulgated,  by  royal  authority,  in  Sicily,  which  affix  a 

**  civil 
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Hitt«ir«.    PF^ciflf  ^9  l«w»  Wd  shjwing  that  U  is  tiie 

^""*^'     existing  law,  according  to  their  opinions.    They 

401  A%  W17.  »tote,  witU  grfi»fc  difitiiM;tq«$9  Md  ccmfidence,  that 

2J5!^.}w«'  ^^  CfHincU  of  Trent  U  th»  hw  of  Ski^^  which 

il^wr#9  t^e  pf^^v^e  of  tha  parish  priest  and  two 
YltQefpe^ff  The  Court  h^  the  depoeitiona  of  four 
prcKf^^sftra  of  thft  \aiW9  declaring  that  they  have  no 
dQullH  wh»t^yer  of  the  validity  of  a  marriage  so  cfre 
l^irated  f»  this  is  proved  to  have  been;  and, 
iD4eed9  the  eQxm^  here  have  felt,  that,  on  this 
evj4#n§9f  the  yali4i^  cowld  not  be  resisted. 

^  is  i^fircely  oe(;ewai;y  to  »dyert  to  subsequeat 
cif QHffij|jymc€0 ;  but tbefie  19 thecprrespond^nce of 

the 


'*  civ^  punishipent  on  person^  cQo^ra/eti^g  clandestine  marriigcs, 
*'  ai^d  render  the  husb^d,  ^  t^e  pa^ea  f^  of  i^oble  binb»  lud^U 
<<  to  imprisopnient  for  five  years  in  a  fi)rtreas>  and  th^e  wi|e  to 
«<  oonfiAemept,  for  the  same  iiuo^ber  pf  year^,  in  a  convent ;  but 
*'  that  thesie  prdinapcea  are  Qeyer  enforced,  expept  at  the  iui^  of 
*'  the  Pflffents  or  guardians  of  the  p^es  claDdestinely  married ; 
*'  an^  it  is  the  general  usage  of  the  King,  at  the  petition  of  the 
**  husband  or  wife  thuf  clandestinely  n?arried|  to  direct  the  S.u« 
"  preme  Court  p.f  Judicature  tp  remit  the  execution  of  the  law, 
*'  o^  to  mitigate  the  seyerity  of  it }  but  that  in  no  wise>  by  these 
**  proceedings,  or  by  any  other  regulations  imposed  by  the  civil 
"  and  canoQ  laws  preyailing  in  j$tdly,  i^  the  validity  of  a  clan* 
**  destine  marriage  solemnized  ii^  t^e  manner  pleaded^  ever 
**  affected  or  called  in  question ;  but  the  parties  thus  married  are 
'*  held  to  be  validly  and  indisfplubly  united*'* 

Tenth — "  That  the  Honoujrable  Robert  JSenrf  Jflerbertf  com- 
*'  n;tonly  cdUed  Lord  Herbert,  and  the  Honourable  Cktapia  ^er- 
**  bertf  com^ipnly  ca]^  Lad?  Jferbert^  havipg  mutually  and  freely 
*^  expressed  their  consent  to  pe  married,  and  having  been  marrii^, 
**  and  pronounced  husband  and  wife,  by  the  priest  of  the  parish 
'*  in  which  they  or  one  of  them  resided,  in  the  presence  of  two 
**  witnesses,  were  and  are  lawful  hu^iband  ^nd  wife,  according 
•*  to  the  laws  of  Sicily  J* 

Four 
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the  parties,  in  the  characters  of  husband  and  wife;   HtRBEUT  w. 
letters  of  Lord  Herbert^  in  the  wannest  terms  of ^'^*"^' 


marital  affection  and  acknowledgment,  and  a  ma-  4th  jufy  isir* 
trimonial   cohabitation  is  fully  proved  for  some  ao4>i^.}*®'*' 
days  aflerwards. 

It  appears,  however,  that  there  is  in  Sicily^  a 
municipal  and  criminal  law,  against  clandestine 
marriages,  which  subjects  parties  to  imprisonment : 
the  husband,  if  noble,  in  a  fortress  —  the  wife,  in 
a  convent ;  and  there  was  a  seclusion  of  these 
parties  from  each  other,  in  consequence  of  this 
law ;  but  not  precisely,  as  the  law  prescribes,  by 
close  imprisonment.  This  is  a  law  which  appears 
to  have  been  much  dormant  in  the  execution,  and, 
I  suppose,  it  is  generally  enforced  only  on  the  ap- 
plication 


Four  eminent  advocates  were  examined  upon  these  articles* 
and  deposed  to  the  same  effect,  as  follows : 

Don  Domenico  Maslrantonio^  domiciled  and  resident  in  Pa- 
lermo, doctor  of  both  laws,  and  fiscal  advocate  of  the  High 
Archiepiscopal  Court  of  the  city  of  Morreate,  to  the  eighth  article 
of  the  libel  deposes,  **  That  a  clandestine  marriage,  although 
illicit  by  the  laws  of  the  church,  is,  notwithstanding,  valid  and 
indissoluble.  This  point  was  fully  established  by  the  Coimcil 
"  of  Trent^  Sess.  24,  c.  1  •  De  Refotmatione.  Since  this  decree. 
'*  no  law  has  been  enacted  repugnant  thereto ;  on  the  contnuy, 
"  the  said  Council,  with  a  view  of  obviating  all  Judicial  contests, 
**  threatened  with  excommunicauon  all  those  who  should  call 
'*  such  decree  in  question.  '  Dubitandum  non  est,  clandestina 
**  niatrimonia  libero  consensu  contrahentium  facta,  rata  et  vera 
*'  esse  matrimonia,  quamdiu  ecclesia  ea  irrita  non  fecit,  et  proinde 
Jure  damnandi  sunt  illi,  ut  eos  synodus  anathemate  damnat, 
qui  ea  vera  et  rata  esse  negaiit.  Quique  falso  affirmant  matri- 
"  raonia  a  filiis  familias  sine  consensu  parcntum  contracta,  irrita 
**  esse,  et  parentes  ea  rata  vel  irrita  facere  posse.'  This  decree 
'*  of  the  Council  was  received  and  adopted  in  Sicily^  by  an  ordi- 
**  nance  of  the  then  King  Philip  the  Second ;  and  is  the  only 
**  tource  of  sound  doctrine,  by  which  all  the  episcopal  and  royal 
VOL.  II,  T  ••  courts. 


«• 
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hbrbbiit  9.   plication  of  the  friends  of  the  parties ;  though  I 

'*'"^'     do  not  see,  that  the  application  of  the  family  would 

ad/(**i  "*^'  be  particularly  necessary,  as  any  other  infonna- 

30  4p»'.j^®^^*  tion  given  to  the  authorities,  would  probably  be 

sufficient;  or  the  government  of  the  country 
might  act  upon  its  own  notion :  yet  it  is  likely 
enough,  that  no  such  interposition  of  government 
is  given,  except  when  parents  interfere  for  the 
protection  of  minors,  or  under  other  particular 
circumstances.  Government  was  informed,  in  this 
case,  by  the  application  of  Lord  Pembroke^  who 
was  much  dissatisfied  with  the  marriage.  Lord 
Herbert  was  sent  to  a  fortress  from  which  he 
escaped,  and  she  to  a  convent,  from  whence  she 

was 

"  courts  of  judicature  are  regulated  and  governed  in  matrimo- 
'*  nial  causes. 

"  A  clandestine  marriage  is  ^id  to  be  contracted,  when  a  man 
'*  and  a  woman  express  and  declare  their  mutual  consent  to 
**  contract  matrimony,  in  the  presence  of  the  priest  of  the  parish, 
*<  or  other  minister  by  such  parish  priest  for  that  purpose  duly 
*'  authorized  and  empowered,  and  in  the  presence  of  two  wit- 
**  nesses.  It  is  sufficient  that  the  minister  be  the  priest  of  the 
"  parish  in  which  one  of  the  parties  reside.  A  marriage  so  con- 
<«  tracted,  is  called  a  cliMidestine  marriage,  as  being  unaccom- 
."  panied  by  the  following .  solemnities ;  viz.  three  previous  pro- 
<*  clamations  during  the  solemn  mass  of  the  parish,  on  three 
<*  distinct  festivals  or  holidays,  and  the  benediction  of  the  mi- 
<*  nister  of  the  parish ;  and  it  is  the  want  of  this  solemnity  which 
'*  occasions  it  to  be  designated  as  illicit.  This  marriage  is,  not- 
«  withstanding,  valid,  and  the  union  between  the  parties  indis- 
<*  soluble,  provided  their  mutwd  consent  'be  expressed  and 
**  declared  in  the  presence  of  the  priest  of  the  parish  and  two 
*'  witnesses,  as  above  mentioned/' 
To  the  9th  article  — "  That  various  civil  ordinances,  con- 
formably to  the  provisions  of  the  canon  law,  declaring  the 
above-mentioned  clandestine  marriage  to  be  illicit  only,  have 
'*  been  promulgated  in  our  kingdom,  which  inflict  a  punishment 


••  on 
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was  released,  on  bail,  to  appear,  if  called  upon;    mbubbhtv. 
which  she  has  not  yet  been,  as  the  time  is  not  quite     ^'^'"^* 


expired,  but  will  expire  in  the  course  of  the  pre-   4th  Jnfyisi;. 
sent  summer.  ao^.}  "^^' 

Under  these  circun\stances,  the  Court  is  re- 
quested, on  the  part  of  X^ord  Herbert^  not  to  pro- 
nounce for  a  sentence  of  cohabitation,  to  be  en- 
forced immediately,  but  ta  defer  it  'till  a  distant 
day,  that  it  may  not  interfere  with  the  separation 
under  the  municipal  law  of  Sicily^  to  which  reference 
has  been  made.  It  is  allowed,  that  there  is  no  pre- 
cedent for  such  a  limitation  to  the  oijdinary  decree  of 
this  Court.  Is  there  any  principle  m  support  of  it? 
That  this  Court  should  borrow  the  criminal  law  of 

Sicib/f 

"  on  persons  contracting  such  marriages,  and,  amepgst  others, 
'<  the  Pragmatic  Sanction  of  the  reigning  King  Ferdinaridf  vol.  iv. 
tit.  '  De  Delktis,*  which,  not  at  all  affecting  or  calling  in 
question  the  indissolubility  of  clandestine  marriages,  but,  on 
the  contrary,  respecting  the  same  as  a  sacrament,  merely  pre- 
scribed, that  the  parties  guilty  of  such  an  illicit  act  should  be 
subject  to  punishment,  which,  for  parties  of  noble  birth, 
renders  the  husband  liable  to  imprisonment  for  five  years  in  a 
fortress,  and  the  wife  to  confinement,  for  the  same  period,  in 
'*  a  convent  Should  the  parties,  however,  be  of  ignoble  birth, 
"  the  husband  is  liable  to  banishment  for  five  years,  and  the  wife 
to  imprisonment,  in  a  solitary  retreat,  for  the  same  period. 
"  The  rigour  of  this  law,  however,  has  been  repeatedly  suspended 
by  his  Majesty,  when  no  persons  have  appeared  to  denounce 
the  parties,  or  enforce  the  execution  of  such  law." 
To  the  tenth  article  —  '*  That  the  Honourable  Robert  Henry 
Herbert,  commonly  called  Lord  Herbert,  and  the  Honourable 
"  Octavia  SpinelU,  Princess  Dowager  of  Enter  a,  commonly  called 
Lady  Herbert,  having  expressed  and  declared  their  mutual  con- 
sent to  become  husband  and  wife,  in  the  presence  of  the  priest 
of  the  parochial  church  of  La  Kalsa,  (in  whose  district  the 
palace,  wherein  the  Princess  Dowager  of  Butera  at  that  time 
resided,  is  situate)  and  in  the  presence  of  witnesses,  as  pleaded, 

T  2  ••  I  am 
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Hbrbirtv.    Sicih/f  and  incorporate  it  into  its  own  rules;  not 
"'""'"^'    at  the  suit  of  the  friends,  or  of  the  Government  of 


4ch  July  1817.  that  country,  but  of  the  party  himself,  the  husband 
J^^^' 1 1819- being  equally,  or  perhaps  principally,  involved  in 
these  irregularities.  If  the  Court  should  accede 
to  this  prayer,  I  think,  It  would  undertake  a  ta^, 
to  which  It  is  not  competent,  in  its  own  jurisdic- 
tion ;  and  that  It  would  act  contrary  to  all  prin- 
ciple, so  to  take  up  the  criminal  law  of  a  country, 
which  is  almost  obsolete  there,  and  at  the  prayer 
of  the  particeps  criminis  himself.  If  It  possessed 
such  authority,  it  is  to  be  observed,  that  the  time 
for  this  punishment  is  almost  elapsed. 

On  the  whole  of  this  evidence,  I  have  no  doubt 
that  the  lady  is  the  lawful  wife  of  Lord  Herbert^ 
and  the  Court  is  bound  to  direct,  that  he  should 
receive  her  as  such,  and  certify  to  this  Court,  by 
the  first  day  of  Michaelmas  Term,  that  he  has  so 
done. 


«< 
<« 


lam  decidedly  of  opinion,  that,  by  the  laws  of  the  church,  and 
more  especially  according  to  the  Council  of  Trenty  and  the  civil 
law,  they  were  and  are  lawful  husband  and  wife,  and  indis- 
••  solubly  united  in  the  bond  of  matrimony." 

The  same  witness,  upon  interrogatories — "  That,  according 
^*  to  the  decrees  of  the  Council  of  Trent,  it  is  not  necessary  to  the 
**  validity  of  a  clandestine  marriage,  that  the  priest  or  minister 
"  of  the  parish  should  pronounce  any  words,  prayers,  or  bene- 
*'  diction,  the  presence  of  the  priest  of  the  parish  alone  being 
**  sufficient — that  it  is  not  necessary,  that  the  witnesses  should 
utter  or  pronounce  any  words  indicative  of  their  being  wit- 
nesses to  such  marriage— that  it  is  not  necessary  to  obtain 
their  consent,  for  intervening  as  such,  on  occasion  of  the  cele- 
*'  bration  of  a  clandestine  marriage — that  the  priest  or  minister 
of  the  parish  ought  to  know,  at  the  thne  of  contracting  such 
marriage,  the  names  and  surnames  of  the  witnesses  present— 
*'  and  that  it  is  customary  for  either  the  intended  husband  or 
"  wife  to  furnish  him  with  such  information  on  the  spot,  or  to 
**  leave  the  same  with  him  written  down  on  a  piece  of  paper/* 


«< 
it 
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LADY  KIRKWALL  v.  LORD  KIRKWALL. 


TTHIS  was  a  question  upon  the  admissibility  of  a  "'^'^•'•^'* 

libel,  offered  on  the  part  of  the  Honourable 
Anna  Maria  Fitzmaurice^   commonly  called  Vis-  rew^  of  the 
countess  Kirkwall^  in  a  cause  of  divorce,  instituted  nUlbl^!^**" 
by  her  against  the  Honourable  John  Hamilton  Fitz-  S^°°*lU"rfthe 
mauricCj  commonly  called  Lord  Viscount  Kirkwall,  wife,  from  for- 
by  reason  of  alleged  adultery.  inferred.— 

In  opposition  to  the  libel.  Dr.  Arnold  and  Dr.  ^^^!^^^^ 
Bumaby  objected,  that  it  did  not  plead  the  period, 
when  the  adultery  first  came  to  Lady  KirkwaWs 
knowledge.  It  was  pleaded,  that  the  fact  oc- 
curred in  1814,  and  subsequently,  in  London  and 
its  neighbourhood ;  and  that  she  was  resident  in 
London  during  the  whole  time  ;  but  yet  the  suit 
was  not  brought  until  the  latter  end  of  the  year 
181 6.  It  was,  therefore,  to  be  presumed,  that  she 
was  cognizant  of  the  adultery,  and  acquiescing  in 
it,  particularly  as  she  was  living  in  a  state  of  vo- 
luntary separation  from  her  husband. 

Dr.  Swabey  and  Dr.  Lushington,  in  reply  to  the 
objection,  contended,  that  the  mere  residence  of 
Lady  Kirkwall  in  London  did  not,  necessarily,  give 
rise  to  the  inference,  that  she  was  cognizant  of  the 
adultery,  as  a  large  city  was,  of  all  places,  the  best 
adapted  for  carrying  on  such  an  intercourse  with 
secrecy ;  but  were  it  otherwise,  forbearance  to  a 
certain  extent  was  justifiable,  and  even  commend- 
able on  the  part  of  a  wife  ;  and  could  not  constitute 
any  bar  to  the  remedy  which  she  might  seek,  after 
finding  that  her  forbearance  had  been  unavailing. 

r  3  Judo- 
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KiRKWALi.  V.  Judgment, 

^"''^^'•'^'        Sir  WiUiam  Scott.— In  this  case  the  libel  pleads. 


asih^ir.  1817.  "  that  Lord  and  hdidy  Kirkwall  were  married,  by 
I3th/e6.i8i8.  „  special  licence,  in  August  1S09,  at  AbergeUy,  in 

Denbighshire  ;  that  they  lived  together,  from  that 
time,  until  the  year  ISOQy  and  had  two  children. 
'<  A  separation  then  took  place,  in  consequence  of 
'^  some  unhappy  differences,  which  had  arisen  be- 
"  tween  them  ;  that  Lady  Kirkwall  has  since  re- 
"  sided,  in  various  places  in  London^  apart  from 
"  her  husband. ''  The  libel  farther  pleads,  **  that, 
"  in  the  beginning  of  the  year  1814,  Lord  Kirkwall 
*^  formed  a  criminal  intercourse  with  a  woman  of 
"  the  name  of  Taylor,  or  Hankin,  who  lived  in 
"  lodgings  in  Park  Place,  Grosvenor  Square ;  and 
"  that  he,  from  that  time,  was  in  the  habit  of  visit- 
**  ing  her  there  for  criminal  purposes.**  The  libel 
then  charges  various  acts  of  adultery  to  have  been 
committed  by  them  at  those  and  other  lodgings ; 
and  further  pleads,  ''  that  about  the  same  time, 
^*  he  formed  a  similar  connexion  with  a  married 
"  woman  of  the  name  of  Webb,  then  residiilg  with 
"  her  husband ;  that  he  afterwards  lived  with  her 
^^  in  various  lodgings,  and  still  continues  to  do 
so  at  lodgings  in  Margaret  Street,  Cavendish 
Square;'*  and  it  charges  adultery  between  them 
at  all  those  places. 

An  objection  is  taken  to  the  admissibility  of  this 
libel,  on  the  ground,  that  it  does  not  plead  the 
period,  when  Lady  Kirkwall  first  became  ac- 
quainted with  the  fact  of  adultery,  with  which 
her  husband  is  charged.  The  Court,  however,  is 
of  opinion,  that  the  objection  is  not  sustainable, 
either  in  point  of  fact,  or  in  point  of  law.  It  can- 
not  assent  to  the  inference,  that  Lady  KirkwaU  is 

IS  to 
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to  be  presumed  cognizant  of  the  adultery,  because    kiekwallc. 
she  lived  in  London^  where  it  took  place  ;  as  a  per-    ^'"^^^'•'•* 
son,  in  this  great  city,  moves  in  a  state  of  compa-  ^sth^w.isi?. 
rative  obscurity  as  to  his  actions,  to  what  a  person  i3*^«*«i«i8- 
does,  who  lives  in  a  less  populous  place,  where  his 
life  is  open  to  continual  observation  :  —  Magna  urbs 
magna  soUtudo.     There   is  nothing  in   the  facts 
charged,  to  shew,  that  Lady  KirkwalPs  suspicion 
must,  of  necessity,  have  been  excited,  or  that  the 
adultery  might  not  have  taken  place  without  her 
knowledge :  but  supposing  that  she  was  acquainted 
with  it,  though  a  husband  is  bound  to  take  prompt 
notice  of  the  infidelity  of  his  wife,  and  is  liable  to 
have  his  neglect  of  so  doing  urged  against  him, 
when  afterwards  seeking  his  legal  remedy ;  yet 
this  doctrine  is  not  to  be  pressed  against  a  wife, 
unless  in  very  particular  cases. 

Even  in  the  case  of  a  husband,  it  is  not  inva- 
riably expected,  that  he  should  show  the  time 
when  the  charge  first  came  to  his  knowledge.  It 
might  be  prudent,  and  expedient  for  the  success 
of  his  suit,  that  he  should  do  so,  but  it  is  not  abso- 
lutely necessary  —  something  must  be  allowed  to 
convenience.  Certainly,  a  wife  would  not  be 
justified  in  living  in  the  same  house  with  her  hus- 
band's concubine,  sharing  the  turpitude  of  his 
crime,  and  partaking  of  a  polluted  bed ;  but  she 
might  have  a  reasonable  hope  of  his  return  to  her  so- 
ciety; and  forbearance,  under  this  spes  recuperandi, 
has  never  yet  been  held  to  constitute  a  bar  to  her 
legal  remedy,  when  every  hope  of  that  kind  should 
be  extinct.     I,  therefore,  admit  this  libel  to  proof. 


On  the  13th  of  February  1818,  the  libel  being 
fully  proved,  the  Court  pronounced,  that  Lady 
Kirkwall -^2^  entitled  to  a  divorce,  and  decreed 
accordingly. 

T  4 
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LORD  HAWKE  v.  CORRI, 

CALLING   HERSELF   LADY    HAWKE. 

aadjHiwieiQ.  TPHIS  was  a  suit  of  jactitation  of  marriaget 
16      ayisao.         brought   by  Lord  Hawke^   against  Augusta 

mS^-^      ^^^'  ^^"^"S  herself  Lady  Hawke. 

Factum  of  Mir* 
riage  pleaded, 

but  not  iuatained  Qn  the  part  of  Lady  Hcvwke^  an  allegation  was 
w^Jimpo.  offered  in  contradiction  to  the  libel^  pleading  the 
wWbrati(»,^f  circumstances  of  an  ostensible^c/wTW  of  marriage, 
Satd^lfiiS^^*  h^^  under  a  special  licence,  obtained,  or  pretended 
The  Court  uiti-  to  bc  obtained,  by  Lord  Hawke. 

mately  declined  '' 

to  nronounce  for 

aJp«tf^to "  Dn  Swabey  and  Dr.  Daubeny  contended,  that  the 
^^!^*°  Iwi'*  allegation  did  not  plead  a  factum  of  marriage,  as 
the  permwion     a  real  and  valid  marriage^  and  that  such  a  plea 

could  not  be  received,  as  a  defence,  in  any  other 
form ;  that  no  licence,  or  record  of  any,  was  exhi- 
bited ;  that  it  only  averred,  "  that  Lord  Hawke 
"  declared^  that  he  had  obtained  a  licence,  and 
"  that  he  produced  an  instrume?it,  which  he  said 
"  was  a  licence.** 

On  the  other  side,  Dn  Jenner  and  Dr.  Ltishington 
submitted,  that  if  the  allegation  had  pleaded  a  fact 
of  marriage,  even  less  strongly,  it  was  sufficient  to 
shift  the  proof  of  validity  on  the  other  party ;  that 
the  averments  were  sufficient  to  put  Lord  Hawke 
on  a  proof  of  nullity  of  marriage ;  and  if  that  could 
effectually  be  established,  their  party  would  be  still 
entitled  to  the  benefit  of  the  facts  pleaded,  to  repel 
the  charge  of  false  and  malicious  jactitation. 

JUDG- 
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Judgment.  Hawki  ». 

Sir  William  Scott. — This  is  a  proceeding  not  very  *'' 

usually  adopted  of  late  years ;  but  it  has,  never-  sa<i  Junt  isio. 
thelessi  I  presume,  a  legal  existence.  It  is  brought  *  ^»m^ 
by  Edward  Lord  Harvey  HaookCj  against  Augusta 
Elizabeth  Corri,  calling  herself  Lady  Hawke^  for 
jactitation  of  marriage.— The  libel  states,  in  the 
first  article,  "  That  Lord  Hawke  is,  in  no  way, 
**  married  to  or  united  with  this  lady,"  (meaning, 
as  the  Court  presumes,  neither  in  fact  nor  in  law); 
^*  that  she  has  falsely  and  maliciously  boasted  and 
"  reported,  that  she  is  married  to  him,  whereas, 
<<  in  fact,  no  marriage  has  taken  place ;  and  that, 
<<  on  her  being  desired  to  desist  from  such  conduct, 
"  she  paid  no  attention,  but  continued,  falsely 
<<  and  maliciously,  to  boast  and  report  such  fact, 
"  to  the  no  small  prejudice  and  injury  of  the 
"  complainant."  The  libel  goes  on  to  pray,  "  that 
"  the  Court  will  pronounce,  that  she  has  been,  in 
<<  no  manuer,  married  to  the  complainant ;  that  It 
"  will  restrain  her  from  such  conduct,  and  con- 
*•  demn  her  in  the  costs  of  the  suit."  The  pro- 
ceeding is,  therefore,  in  the  nature  of  a  criminal 
suit.  To  this  libel  an  allegation  has  been  given 
in,  which  is  strictly  defensive ;  and  the  Court  is 
always  inclined  to  allow  great  latitude  to  defensive 
pleading,  unless  it  clearly  appears,  that  the  admission 
of  the  matter  can  lead  to  no  useful  result,  which, 
certainly,  does  not  appear  to  be  the  case  here. 
The  allegation  pleads,  **  that  in  the  months  of 
January^  February^  and  Marchj  1814,  Lord 
Hawke  J  being  a  widower,  paid  his  addresses  to 
"  Augusta  Elizabeth  Corri,  who  was  then  a  single 
"  woman ;  that  he  made  proposals  of  marriage  to 
**  her,  which  were  accepted;  that  she  accom- 
"  panied  him,  several  times,  to  his  proctor  in  Doo 

"  tor^s 
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Hawke  ».     "  tor'5  Commons,  for  the  purpose  of  procuring  a 
^°^"'       "  special  licence  for  their  marriage,  and  particu- 

aaa  Jafiiei8i9.  "  larly  on  the  19th  of  AfarcA  1814,  she  went  with 
i6ih  -815^1830.  «  jjjjjj^  ^j^^  ^jj^j.  gjjg  remained  in  the  carriage  while 

"  he  went  into  the  proctor's  office,  for  the  express 
"  purpose,  as  he  declared  to  her,  of  obtaining  such 
"  licence;  that,  on  his  return, he  informed  her,  that 
**  the  licence  would  be  sent  to  him  in  the  even- 
ing  of  that  day,  and  they  accordingly  agreed 
that  the  marriage  should  be  solemnized  on  that 
same  evening,  at  No.  22,  Park  Lane,  a  house 
which  Lord  Hawke  had  purchased  for  their 
•*  future  residence ;  that  the  marriage  was  accord- 
ingly solemnized,  pursuant  to  the  rites  and  cere- 
monies of  the  Church  of  England,  by  a  priest  or 
minister  in  holy  orders,  of  the  Church  of  Bng- 
land,  or  by  a  person  whom  Lord  Hawke  intro- 
"  duced  as  such  ;  that,  on  this  occasion,  his  Lord- 
"  ship  produced  a  written  instrument,  which  he 
"  stated  was  the  special  licence ;  that  the  marriage, 
**  by  the  request  of  Lord  Hawke,  was  kept  a  secret 
"  for  some  months,  but  afterwards  publicly 
avowed;  that  they  cohabited  together  at  the 
family  mansion  of  Tuor A  Hawke,  in  Yorkshire,  as 
"  also  at  Paris,  Worthing,  and  other  places,  until 
"  the  month  oi  March  1818 ;  during  which  time,  a 
**  correspondence  occasionally  took  place  between 
"  them,  in  which  he  uniformly  directed  to  her  as 
"  Lady  Hawke,*^  which  letters  are  exhibited,  and 
are  couched  in  a  very  strong  style  of  conjugal  affec- 
tion, he  signing  himself  her  affectionate  husband, 
&c. ;  "  and  that  he  directed  his  children,  by  his 
"  former  wife,  to  address  her  as  their  mother." 

Now,  supposing  this  allegation  to  be  true, 
(which  the  Court  is,  for  the  present,  bound  to 
suppose)  nothing  can  be  clearer,  than  that  Lord 

Hawke 
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Hanoke  has  publicly  and  privately  declared  him-     hawkev. 
self  to   be   her  husband.     The  Court    entirely       ^^'^"' 


agrees  with  what  has  been  said,  that  the  de-  aad  June  ibi9. 
fence  might  be  sustained  without  a  specific  de-  i^-^v^wo- 
scription  of  the  fact  of  marriage ;  it  is  sufScient, 
for  a  primd  facie  defence,  to  allege  that  a  fact  of 
marriage  actually  passed ;  and  the  burthen  of  proof 
is  unquestionably  shifted  on  the  other  party,  to 
shew  that  any  thing  has  occurred  to  invaUdate  it } 
especially  as  he  has  been,  as  she  alleges,  the  party 
conducting  the  whole  business  throughout,  and  is 
alone  in  possession  of  the  means  of  proof. 

Looking  at  these  facts,  it  is  impossible  for  me  not 
to  say,  that  th^e  is  abundant  primd  facie  allegation 
of  the  fact,  which,  in  the  present  stage  of  the  pro- 
ceedings, is  all  that  is  necessary.  How  the  case  may 
be,  in  a  moral  point  of  view,  if  it  should  prove  that 
the  person,  who  solemnized  the  marriage,  was  not  a 
clergyman,  and  the  paper  not  a  licence,  to  the 
knowledge  of  the  party  who  held  them  out  as  such, 
to  a  person  totally  ignorant  of  the  facts,  no  reason- 
able man  can  doubt.  What  it  may  be,  in  legal 
consideration,  it  is  not  necessary  for  me  to  answer 
at  present ;  but  I  am  not  quite  prepared  to  say,  that 
a  marriage  contracted  under  such  circumstances, 
would  necessarily  be  pronounced  null  and  void. 
If  the  case  should  arise,  which  the  plea  su^ests, 
it  would  present  a  question  worthy  of  the  best  con- 
sideration that  could  be  given  to  it,  for  the  protec- 
tion of  the  party  abused  by  such  treatment.  No  case 
has  been  cited  to  me,  in  which  it  has  been  proved,br 
has  been  laid  down,  that  an  innocent  woman,  so  im- 
posed upon,  would  not  be  entitled  to  the  complete 
protection  of  the  law.  A  Court,  I  think,  would  strain 
hard  to  allow  her  the  full  benefit  of  it,  if  she  was 
really  the  dupe  of  so  cruel  an  act  of  imposition. 

A  re- 
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Hawkbv.         a  responsive  allegation  was  afterwards  given  by 

^'°*'"-      Lord  Hcewkcy  pleading   the  marriage  of  the  de- 

tadjifiieisig.  fendant  vnih  Anthony  Philip  Corri ;  that  she  was 

i«ihiiiiy,«ao.^^  that  time  his  lawful  wife;    that  in  1814,  she 

came  to  cohabit  with  him,  the  said  Lord /Zmz^Are, 
and  lived  with  him  as  his  Mistress ;  that  he  then 
allowed  her  to  assume  his  name.  It  further 
pleaded  a  deed  of  settlement  upoiT  her,  on  their 
separation,  in  the  name  of  Corri^  and  reciting  her 
to  be  the  wife  of  the  said  Anthony  Philip  Corri. 

In  objection  to  this  allegation,  Dr.Jenner  and 
Dr.  Lushington  submitted,  that  this  was  an  abandon- 
ment of  the  whole  case,  as  it  set  forth  his  own 
profligacy,  and  that  as  Lord  Hawke  had  permitted 
her  to  use  his  name,  there  was  no  ground  for  the 
suit  of  jactitation. 

Dr.Swabey  and  'Dr.Daubeny  submitted,  that 
cohabitation  was  no  bar  to  such  a  suit;  that  a  suit  of 
jactitation  was  the  only  remedy,  by  which  the  party 
could  protect  himself,  and  his  family,  from  such  an 
assumption  of  a  false  relation  to  himself  and  to  them; 
that  it  thus  becomes,  in  its  consequences,  a  mar- 
riage cause,  in  which  it  was  necessary  to  establish 
what  was  the  real  condition  of  the  woman;  that 
this  sufficiently  appeared  from  the  contents  of  the 
allegation,  and  it  was  entitled  to  be  admitted, 
and  to  be  considered  with  the  other  facts  of  the 
case,  in  the  final  decision  of  the  Court. 

Judgment. 
lethJMyisso.  Sir  Wiltiam  Scott. —  This  is  a  proceeding  in  a 
cause  of  jactitation  of  marriage,  brought  by  Lord 
Hawke  against  a  female,  who,  as  he  represents, 
had  usurped  the  title  and  character  of  his  wife  -^ 
a  proceeding  not  now  very  familial'  to  this  Court, 

but 
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but  which  it  is  bound  to  receive,  for  the  protection    hawksv. 
(^persons  against  the  extreme  inconvenience  of      ^**'' 


unjust  claims  and  pretensions  to  a  marriaget  which  sid/imtfisi^. 
has  no  existence  whatever.  If  a  person  pretends  ^•^-"^viwo* 
such  a  marriage,  and  proclaims  it  to  others,  the  law 
considers  it  as  a  malicious  act,  subjecting  the  party, 
against  whom  it  is  set  up,  to  various  disadvantages 
of  fortune  and  reputation,  and  imposing  upon  the 
public  (which,  for  many  reasons,  is  interested  in 
knowing  the  real  state  and  condition  of  the  indi- 
viduals, who  compose  it)  an  untrue  character; 
interfering  in  many  possible  consequences  with 
the  good  order  of  society,  as  well  as  the  rights  of 
those  who  are  entitled  to  its  protection.  It  is, 
therefore,  a  fit  subject  of  legal  redress ;  and  this 
redress  is  to  be  obtained,  by  charging  the  sup- 
posed offender,  with  having  falsely  and  maliciously 
boasted  of  a  matrimonial  connexion,  and  upon  proof 
of  the  fact,  obtaining  a  sentence,  enjoining  him,  or 
her,  to  abstain  in  future  from  such  false  and  inju- 
rious representations,  and  punishing  the  past  offence 
by  a  condemnation  in  the  costs  of  the  proceeding. 

To  a  charge  of  jactitation  three  different  defences 
may  be  opposed.  It  is  obvious,  that  the  fact  of 
having  made  any  such  representations  may  be 
denied,  in  which  case,  if  not  proved,  the  accusation 
shares  the  common  fate  of  other  unfounded 
charges ;  or  secondly,  it  may  be  admitted  that 
such  representations  have  been  made,  but  that 
they  are  true ;  for  that  a  marriage  had  actually 
passed,  and,  in  such  a  way,  as  to  give  the  party  a 
right  to  claim  the  benefit  of  it.  In  that  state  of 
things,  the  proceeding  assumes  another  shape, 
that  of  a  suit  of  nullity,  and  of  restitution  of 
conjugal  rights,  on  an  inquiry  into  the  fact  and 

validity 
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hawkk  v.     validity  of  such  asserted  marriage ;   and  it  will 
^*"'      depend  upon  the  result  of  that  inquiry,  whether 


99dJumeui9*  the  party  has  falsely  pretended,  or  truly  asserted 
icthjtfivisao.  g^^j^  ^  marriage.     In  the  former  case,  the  Court 

would  pronounce  a  sentence  of  nullity,  and  enjoin 
silence  in  future.  In  the  latter,  the  Court  would 
enjoin  the  accuser  to  return  to  matrimonial  co- 
habitation, unless  it  could  be  shewn,  that  some 
other  reason  was  interposed  to  dissolve  that  obli- 
gation. A  third  defence,  of  more  rare  occurrence, 
is,  that  though  no  marriage  has  passed,  yet  the 
pretension  was  fully  authorized  by  the  complain- 
ant, and,  therefore,  though  the  representation  is 
false,  yet  it  is  not  malicious,  and  cannot  be 
complained  of,  as  such,  by  the  party  who  has 
denounced  it. 

As  far  as  I  yet  see  of  the  present  case,  it  is  com- 
pounded of  the  two  latter  descriptions ;  for  in  one 
part  of  this  female's  defensive  plea  a  marriage  is 
set  up ;  in  the  other  part,  her  defence  is  rested 
upon  the  authority  given  by  Lord  Hamke^  and  not 
only  given,  but  also  liberally  used  by  the  noble^ 
man  himself,  and  upon  various  occasions ;  where, 
to  speak  of  it  in  the  gentlest  terms,  it  could  hardly 
have  been  expected.  Before  the  Court  proceeds 
&rther  in  this  business,  which  appears  in  such  a 
questionable  character.  It  has  a  right  to  know 
precisely,  whether  both  these  defences  are  sus- 
tained, or  whether  that  of  an  actual  marriage  is 
entirely  withdrawn,  because  the  course  of  the  Court 
will  be  materiaUy  varied  by  the  answer  to  that 
question.  If  it  is  intended,  that  this  marriage,  as 
stated  in  the  plea,  shall  be  adhered  to,  (and  if  it  be 
not,  one  hardly  sees  for  what  reason  it  found  its 
way  here,)  then  the  Court  is  bound  to  inquire  into 

the 
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the  &ct  of  its  validity.     If  abandoned,  then  the     Hawke*. 
attention  of  the  Court  is  confined  to  the  other  plea,       ^^'' 


that  of  an  authority  given  to  claim  the  title  of  wife,  a«t  jicneiBio. 
though  never  married.  '"""^^^  ''*^ 

The  description  given  of  the  marriage,  certainly 
insinuates  something  of  a  doubt  respecting  its 
canonical  regularity;  for  it,  in  some  degree 
appears  to  authorize  a  suspicion,  that  the  licence 
was  a  forged  instrument,  and  the  officiating  minis^ 
ter  a  mere  pretender  to  Holy  Orders.  At  the  same 
time,  there  being  no  such  admission,  the  marriagie 
may  be  perfectly  unexceptionable,  performed  by 
virtue  of  an  authentic  licence,  and  by  a  Clergyman 
regularly  ordained.  Lord  Hawke  does  not  advert 
at  all  to  any  such  fact  of  marriage ;  but  he  asserts, 
that  she  was  a  married  woman  with  a  husband 
living,  during  his  cohabitation  with  her ;  and  taking 
that  to  be  an  undisputed  fact,  there  is  an  end  of 
any  legal  consequence  belonging  to  this  marriage, 
if  it  did  pass  in  what  manner  it  might. 

But  it  is  not  an  undisputed  fact,  for  she  asserts, 
that,  at  the  time  it  took  place,  she  was  a  single 
unmarried  woman.  What  the  real  state  of  the 
case  in  that  respect  is,  remains  to  be  shewn.  If  it 
is  as  contended,  all  that  the  Court  has  to  observe 
upon  it  at  present  is,  that  if  any  such  prior  mar- 
riage was  existing,  this  act,  if  it  passed,  was  a 
most  unaccountable  act  of  profanation,  in  which 
the  parties,  for  no  reason  whatever,  being  adjured 
in  the  name  of  the  Supreme  Being,  and  in  the 
most  solemn  style  in  which  an  oath  can  be  con- 
ceived, to  declare  whether  either  of  them  knew  of 
any  impediment  to  their  marriage,  take  upon 
themselves  to  declare  that  there  was  none,  though 
both  perfectly  well  knew,  that  there  was  an  impe- 
diment 
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Hawkbv.     diment  perfectly  insuperable.    If  that  were  the 
^^**''      real  case,  the  Court  would  be  disinclined  to  stir  a 


99dJunt\9i%  finger  to  relieve  either  party,  both  sticking  deep 
iorhji%]83o.  ^.^  ^Qficj^  luto.    But  if  the  facts  were  simply  these, 

that,  being  a  young  unmarried  woman,  she  was 
imposed  upon  by  a  pretended  Clergyman,  and  a 
supposititious  licence,  the  matter  might  perhaps  be 
deemed  an  arguable  point,  whether  a  marriage, 
had  under  such  an  atrocious  imposition  practised 
upon  her,  might  not  bind  the  guilty  artificer  of 
such  fraud. 

It  seems  to  be  a  generally  accredited  opinion, 
that,  if  a  marriage  is  had  by  the  ministration  of 
a  person  in  the  Church,  who  is  ostensibly  in  Holy 
Orders,  and  is  not  known  or  suspected  by  the  par- 
ties to  be  otherwise,  such  marriage  shall  be  sup- 
ported.    Parties  who  come  to  be  married,  are  not 
expected  to  ask  for.  a  sight  of  the  minister's  letters 
of  orders,  and  if  they  saw  them,  could  not  be  ex- 
pected to  inquire  into  their  authenticity.     The 
same  favourable  principle  might  not  be  unjustly 
applied  on  behalf  of  an  innocent  young  woman  to 
this  ostensible   minister,   though   officiating  in  a 
private  house,  when  the  office  is  authorized,  by  the 
special  Ucence,  to  be  performed  with  just  the  same 
validity  as  in  a  Church.     And  even  if  this  special 
licence  were  false,  it  might  perhaps  be  considered 
by  some  as  likewise  an  arguable  point,  whether 
the  same  principle,  which,  in  favour  of  innocent 
parties,  supports  the  act  of  a  pretended  Clergyman, 
might  not  be  invoked  to  uphold  the  authority  of  a 
supposititious  instrument  of  licence,  obtruded  upon 
a  party,  and  deceived  by  so  cruel  a  fraud ;  for  it 
can  as  Uttle  be  expected,  that  a  young  woman 
should  ascertain  the  authenticity  of  the  instrument* 

under 
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\eT  which  her  marriage  is  to  pass,  as  the  ordi-     Hawki  «• 
n  of  the  minister  who  is  to  perform  it     Upon  ' 


>oints,  I  give  no  further  opinion  than  by  aad/mieisig^ 
^hat  the  Court  would  listen,  without  impa-  ^*  '«*^"«p- 
^  any  argument  (whether  successful   or 
had  for  its  object  to  protect  an  inno- 
voman,  against  the  effect  of  so  detest- 

»mber,  that  this  is  her  own  repre- 
.   standing  upon  her  own  allegation* 
uii  to  understand  that  this  marriage,  so 
Linaming  still  in  plea,  is,  upon  this  or  any  other 
ground,  abandoned  ?    The  argument,  in  the  direc- 
tion of  it,  appeared  to  imply  the  contrary ;  for  it 
was  contended,  and  most  justly,  that  wherever  a 
marriage  was  set  up  in  a  cause  of  this  nature,  the 
Court  was  bound  to  proceed  in  its  inquiry,  and 
could  not  dismiss  the  suit.     But  how  do  any  such 
duties  arise,   if  the  title  of  marriage   is  totally 
waived  ?    If  that  is  withdrawn  from  the  plea,  the 
party  cannot  iu  this  same  breath  call  upon  the 
-Court  to  inquire  into  a  fact  which  is  disclaimed, 
and  try  a  question,  in  which  no  real  interest  re- 
maining is  set  up.* 

That  matter  being  disposed  of,  the  question  then  , 
is  reduced  to  the  other  ground,  of  an  authority 
given  by  Lord  Hawke  to  the  defendant,  to  use  his 
name  during  an  illicit  connection  between  them, 
.  which  lasted  some  years  ;  and  the  fact  is  not  only 
admitted  by  Lord  Hawke j  but  avowed  and  asserted 
in  his  own  plea,  that  he' did  so ;  and  there  is  rea- 


*  Here  it  was  tacitly  intimated,  that  that  part  of  the  plea  was 

VfkdU  V  son 
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Hawxiv.     diment  perfectly  insuperable.    If  that  were  the 
^^**''      real  case,  the  Court  would  be  disinclined  to  stir  a 


sad  jitfM  1619.  finger  to  relieve  either  party,  both  sticking  deep 
i6ciiji%i83o.  ^.^  cQci^fjfi  Into.    But  if  the  facts  were  simply  these, 

that,  being  a  young  unmarried  woman,  she  was 
imposed  upon  by  a  pretended  Clergyman,  and  a 
supposititious  licence,  the  matter  might  perhaps  be 
deemed  an  arguable  point,  whether  a  marriage, 
had  under  such  an  atrocious  imposition  practised 
upon  her,  might  not  bind  the  guilty  artificer  of 
such  fraud. 

It  seems  to  be  a  generally  accredited  opinion, 
that,  if  a  marriage  is  had  by  the  ministration  of 
a  person  in  the  Church,  who  is  ostensibly  in  Holy 
Orders,  and  is  not  known  or  suspected  by  the  par- 
ties to  be  otherwise,  such  marriage  shall  be  sup- 
ported.    Parties  who  come  to  be  married,  are  not 
jexpected  to  ask  for.  a  sight  of  the  minister's  letters 
of  orders,  and  if  they  saw  them,  could  not  be  ex- 
pected to  inquire  into  their  authenticity.     The 
same  favourable  principle  might  not  be  unjustly 
applied  on  behalf  of  an  innocent  young  woman  to 
this  ostensible   minister,   though   ofiiciating  in  a 
private  house,  when  the  office  is  authorized,  by  the 
special  licence,  to  be  performed  with  just  the  same 
validity  as  in  a  Church.     And  even  if  this  special 
licence  were  false,  it  might  perhaps  be  considered 
by  some  as  likewise  an  arguable  point,  whether 
the  same  principle,  which,  in  favour  of  innocent 
parties,  supports  the  act  of  a  pretended  Clergyman, 
might  not  be  invoked  to  uphold  the  authority  of  a 
supposititious  instrument  of  licence,  obtruded  upon 
a  party,  and  deceived  by  so  cruel  a  fraud  j  for  it 
can  as  httle  be  expected,  that  a  young  woman 
should  ascertain  the  authenticity  of  the  instrument, 

under 
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under  which  her  marriage  is  to  pass,  as  the  ordi-     Hawki  «. 
nation  of  the  minister  who  is  to  perform  it     Upon  ^ 


such  points,  I  give  no  further  opinion  than  by  aad/imeisig^ 
sa3dng,  that  the  Court  would  listen,  without  impa-  ^*       yi«ap- 
tience,  to  any  argument  (whether  successful   or 
not)  which  had  for  its  object  to  protect  an  inno- 
cent young  woman,  against  the  effect  of  so  detest*- 
<able  a  fraud. 

I  am  to  remember,  that  this  is  her  own  repre- 
4sentation,  still  standing  upon  her  own  allegation* 
Am  I  then  to  understand  that  this  marriage,  so 
remaining  still  in  plea,  is,  upon  this  or  any  other 
ground,  abandoned  ?  The  argument,  in  the  direc- 
tion of  it,  appeared  to  imply  the  contrary ;  for  -  it 
was  contended,  and  most  justly,  that  wherever  a 
marriage  was  set  up  in  a  cause  of  this  nature,  the 
Court  was  bound  to  proceed  in  its  inquiry,  and 
could  not  dismiss  the  suit.  But  how  do  any  such 
duties  arise,  if  the  title  of  marriage  is  totally 
waived  ?  If  that  is  withdrawn  from  the  plea,  the 
party  cannot  in  th<g  same  breath  call  upon  the 
-Court  to  inquire  into  a  fact  which  is  disclaimed, 
and  try  a  question,  in  which  no  real  interest  re- 
maining is  set  up.* 

That  matter  being  disposed  of,  the  question  then  , 
is  reduced  to  the  other  ground,  of  an  authority 
given  by  Lord  Hawke  to  Uie  defendant,  to  use  his 
name  during  an  illicit  connection  between  them, 
which  lasted  some  years  ;  and  the  fact  is  not  only 
admitted  by  Lord  Hawke,  but  avowed  and  asserted 
in  his  own  plea,  that  he' did  so ;  and  there  is  rea- 


*  Here  it  was  tacitly  intimated,  that  that  part  of  the  plea  was 
waived. 
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Hawxiv.     diment  perfectly  insuperable.    If  that  were  the 
^^**''      real  case,  the  Court  would  be  disinclined  to  stir  a 


sad  jttfM  1619.  finger  to  relieve  either  party,  both  sticking  deep 
i6ciiji%]8so.  ^  cQ^cjffi  Into.     But  if  the  facts  were  simply  these, 

that,  being  a  young  unmarried  woman,  she  was 
imposed  upon  by  a  pretended  Clergyman,  and  a 
supposititious  licence,  the  matter  might  perhi^  be 
deemed  an  arguable  point,  whether  a  marriage^ 
had  under  such  an  atrocious  imposition  practised 
upon  her,  might  not  bind  the  guilty  artificer  of 
such  fraud. 

It  seems  to  be  a  generally  accredited  opinion, 
that,  if  a  marriage  is  had  by  the  ministration  of 
a  person  in  the  Church,  who  is  ostensibly  in  Holy 
Orders,  and  is  not  known  or  suspected  by  the  par- 
ties to  be  otherwise,  such  marriage  shall  be  sup- 
ported.    Parties  who  come  to  be  married,  are  not 
jBxpected  to  ask  for  a  sight  of  the  minister's  letters 
of  orders,  and  if  they  saw  them,  could  not  be  ex- 
pected to  inquire  into  their  authenticity.     The 
same  favourable  principle  might  not  be  unjustly 
applied  on  behalf  of  an  innocent  young  woman  to 
this  ostensible   minister,   though   ofiiciating  in  a 
private  house,  when  the  office  is  authorized,  by  the 
special  licence,  to  be  performed  with  just  the  same 
validity  as  in  a  Church.     And  even  if  this  special 
licence  were  false,  it  might  perhaps  be  considered 
by  some  as  likewise  an  arguable  point,  whether 
the  same  principle,  which,  in  favour  of  innocent 
parties,  supports  the  act  of  a  pretended  Clergyman, 
might  not  be  invoked  to  uphold  the  authority  of  a 
supposititious  instrument  of  licence,  obtruded  upon  . 
a  party,  and  deceived  by  so  cruel  a  fraud  j  for  it 
can  as  little  be  expected,  that  a  young  woman 
should  ascertain  the  authenticity  of  the  instrument, 

under 
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under  which  her  marriage  is  to  pass,  as  the  ordi-     Hawki  «. 
nation  of  the  minister  who  is  to  perform  it    Upon  ' 


such  points,  I  give  no  further  opinion  than  by  aad  jKoeisig^ 
sa3dng,  that  the  Court  would  listen,  without  impa-  ^*       y^ap- 
tience,  to  any  argument  (whether  successful   or 
not)  which  had  for  its  object  to  protect  an  inno- 
cent young  woman,  against  the  effect  of  so  detest*- 
<able  a  fraud. 

I  am  to  remember,  that  this  is  her  own  repre- 
4sentation,  still  standing  upon  her  own  allegation. 
Am  I  then  to  understand  that  this  marriage,  so 
remaining  still  in  plea,  is,  upon  this  or  any  other 
ground,  abandoned  ?  The  argument,  in  the  direc- 
tion of  it,  appeared  to  imply  the  contrary ;  for '  it 
was  contended,  and  most  justly,  that  wherever  a 
marriage  was  set  up  in  a  cause  of  this  nature,  the 
Court  was  bound  to  proceed  in  its  inquiry,  and 
could  not  dismiss  the  suit.  But  how  do  any  such 
duties  arise,  if  the  title  of  marriage  is  totally 
waived  ?  If  that  is  withdrawn  from  the  plea,  the 
party  cannot  in  this  same  breath  call  upon  the 
Court  to  inquire  into  a  fact  which  is  disclaimed, 
and  try  a  question,  in  which  no  real  interest  re- 
maining is  set  up.* 

That  matter  being  disposed  of,  the  question  then  , 
is  reduced  to  the  other  ground,  of  an  authority 
given  by  Lord  Hawke  to  Uie  defendant,  to  use  his 
name  during  an  illicit  connection  between  them, 
which  lasted  some  years  ;  and  the  fact  is  not  only 
admitted  by  Lord  Hawke,  but  avowed  and  asserted 
in  his  own  plea,  that  he^did  so ;  and  there  is  rea- 


*  Here  it  was  tacitly  intimated,  that  that  part  of  the  plea  was 
waived. 

VOtolh  V  son 
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Pboctor  v.    doves,  and  such  like  emblems  of  purify,  and  to  b^ 
^^^^^'''     enriched  with  emeralds;   the  other  to  bear  fiie 


whJui^  1809.  same  emblems,  and  the  following  motto  to  be  in- 
scribed on  the  inside  of  it — ^^Tafvois  gout6  kplaisirj 
•*  et  croyois  concevoir  la  bonheur.    Ah !  je  rCavois 
<*  senti  qv^tm  vain  songe,  et  n*imaginois  que  le  bon-^ 
**  heur  d*un  en/arit"     These  rings  were  carefully 
wrapped  up,  and  sent  to  her  under  the  aforesaid 
feigned  name  of  Woolfort    They  remained  a  short 
time  at  Gordon^s  Hotel,  and  then  returned  to  MrJ 
Proctor^s  seat,  MardoXy  near  Ware,  where  thef  cor- 
xespondence  was  still  carried   on.     Mr.  ProcUnr^ 
having  good  reason  to  suspect  the  fidelity  of  his 
wife,  determined  to  be  convinced  of  it,  by  search- 
ing his  post-bag,  and  there  he  found  a  letter,  in  his 
wife's    hand-writing,   addressed    to    Mr.  French^ 
This  fact    confirming  his  su^icions,  he  inune^ 
diately  repaired  to  the   house  of  Mx.Hale^  the 
father  of  Mrs.  Proctor ^  and  related  to  him  the  cir- 
cumstance, when  he  advised  him. to  bring  Mrs* 
Proctor  to  his  house,  without  acquainting  her  with 
the  object,  and  the  matter  should  be  then  tho- 
roughly investigated.    This  was  accordingly  done  j 
and,  upon  her  being  accused  of  her  criminal  cor- 
respondence, she  strongly  denied  it ;  but  on  the 
letter   being  produced,  she  appeared  extremely 
agitated,  and  left  the  room.     She  afterwards  ad- 
mitted her  guilt,  and  implored  pardon  from  her 
injured  husband.    On  the  developement  of  these 
facts,  Mr.  Proctor  was  determined  to  seek  redress 
against  Mr.  JP;-ei2cA,  and  consulted  his  legal  ad- 
visers for  that  purpose ;  but,  from  the  absence  of 
witnesses    abroad,   he    was    unable   to    proceed. 
Fending  the  inquiry,  however,  it  was  ascertained 
that  a  criminal  intercourse  had  taken  place  with 

15  -  this 
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under  which  her  marriage  is  to  pass,  as  the  ordi-     Hawki  «. 
nation  of  the  minister  who  is  to  perform  it     Upon  ' 


such  points,  I  give  no  further  opinion  than  by  aad  Jimeisig^ 
saying,  that  the  Court  would  listen,  without  impa-  ^*       yi«ap- 
tience,  to  any  argument  (whether  successful  or 
not)  which  had  for  its  object  to  protect  an  inno- 
cent young  woman,  against  the  effect  of  so  detest*- 
<able  a  fraud. 

I  am  to  remember,  that  this  is  her  own  repre- 
4sentation,  still  standing  upon  her  own  allegation* 
Am  I  then  to  understand  that  this  marriage,  so 
remaining  still  in  plea,  is,  upon  this  or  any  other 
ground,  abandoned  ?  The  argument,  in  the  direc- 
tion of  it,  appeared  to  imply  the  contrary ;  for  it 
was  contended,  and  most  justly,  that  wherever  a 
marriage  was  set  up  in  a  cause  of  this  nature,  the 
Court  was  bound  to  proceed  in  its  inquiry,  and 
could  not  dismiss  the  suit.  But  how  do  any  such 
duties  arise,  if  the  title  of  marriage  is  totally 
waived  ?  If  that  is  withdrawn  from  the  plea,  the 
party  cannot  in  th<g  same  breath  call  upon  the 
Court  to  inquire  into  a  fact  which  is  disclaimed, 
and  try  a  question,  in  which  no  real  interest  re- 
maining is  set  up.* 

That  matter  being  disposed  of,  the  question  then  , 
is  reduced  to  the  other  ground,  of  an  authority 
given  by  Lord  Hawke  to  the  defendant,  to  use  his 
name  during  an  illicit  connection  between  them, 
which  lasted  some  years  ;  and  the  fact  is  not  only 
admitted  by  Lord  Hawke j  but  avowed  and  asserted 
in  his  own  plea,  that  he 'did  so ;  and  there  is  rea- 


*  Here  it  was  tacitly  intimated,  that  that  part  of  the  plea  was 
waived. 

VOioIIi.  V  son 
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proctok  t,    which,  from  the  past  experience  of  her  condaef^ 
^*°^^^"'     she  may  be  likely  enough  to  produce.    He  is  primd 


i6th  Jufyi8i9.4^*^  liable  for  the  debts,  which  she  is  likely  to  con- 
tract in  this  state  of  separation.  He  will  be  under 
the  necessity  of  proving,  by  means  not  always  easy 
or  convenient  to  be  had,  an  absolute  non-inter- 
course, in  order  to  deliver  himself  from  these 
painful  obligations  whenever  they  press.  It  is^  to 
be  added 9  that  he  is  likewise  to  be  barred,  in  conv 
sequence  of  a  failure  in  his  present  application^ 
from  obtaining  that  complete  relief  which  the  Legis- 
lature is  in  the  modem  habits  of  dispensing,  of  an 
entire  dissolution  of  all  connection  with  a  woman 
who  has  violated  all  her  conjugal  duties,  and  made 
fiis  marriage  bed  a  scene  of  pollution  and  dis- 
honour^  These  are  consequences  that  must  be 
admitted  to  press  with  sufficient  severity  upon  a 
husband,  whose  own  irregularities  may  naturally 
be  supposed  to  have  had  a  main  part  of  their 
origin  in  the  failures  of  duty  on  the  part  of  the 
wife  \  and  if  the  law  does  really  impose  them,  it  is 
fair  to  presume,  that  it  has  provided  against  them 
in  some  way  or  other,  reconcileable  with  its  notions 
of  the  marriage  contract,  and  of  the  duties  of  th^ 
.  parties  to  each  other,  in  the  relation  in  which  they 
happen  to  be  placed. 

'  There  can  be  no  question  that  the  legal  nature 
of  the  marriage  contract,  in  this  country,  had  its 
entire  root  in  the  ancient  Canon  Law  oi Europe ; 
not  indeed  since  the  Reformation,  to  the  full  extent 
of  that  law  which  considered.it  as  an  absolute 
Sacrament ;  but  to  the  extent  of  considering  it  in 
each  case  as  an  act  highly  spiritual,  consecrated  by 
divine  authority,  and  as  such  indissoluble  by  human 
power  for  any  cause  whatever.    The  obligations  of 

4  marriage 


CONSISTORY  COURT  OF  LONDON.  ggy 

marriage  miffht  be  suspended  but  could  not  be  PfocroR*. 

^  ^  *  ,  Proctok. 

extinguished,  the  parties  might  be  released  in  cer-  . 


tain  cases  from  personal  cohabitation,  but  the  rela-  i^Ui  ju^uiq. 
tion  of  husband  and  wife  still  subsisted, —r  These 
were  characters  absolutely  indelible.  No  breach 
of  the  marriage  duties  affected  the  sacred  vinculum. 
If  the  parties  were  released  from  personal  cohabi- 
tation for  reasons  allowed  by  the  law,  yet  still  as 
the  vinculum  remained,  the  guilt  of  adultery  was 
just  as  much  liable  to  be  incurred  by  any  act  then 
committed,  as  when  the  parties  were  living  in  con- 
jugal society,  and  in  the  apparent  discharge  of  all 
matrimonial  obligations.  The  corpus  delicti  is  the 
same,  because  manente  vinculoy  semper  remanent 
conjuges. 

It  was  a  doctrine  not  peculiar  to  the  Canon  Law, 
that  it  looked  with  disfavour  to  a  complaining 
party,  who  was  himself  an  offender  in  the  same 
way ;  for  the  Civil  Law,  certainly,  did  the  same, 
to  the  extent  of  not  barring  the  wife's  demand 
of  dower  against  such  a  husband.  In  one  text 
of  the  Civil  Law  usually  quoted  upon  this  sub- 
ject, which  Brissonius  justly  calls  insignis  sen* 
tentia,  the  allowance  of  dower  seems  refeired 
to  the  supposition,  that  the  husband  had  be* 
trayed  the  wife  into  acts  of  infidelity,  by  the 
seductions  amd  provocations  of  evil  examples  of 
his  own:  *^Iudex  debet  inquirere  an  maritus  pudice 
"  vivens  mulieri  quoque  bonos  mores  colendi  auctor 
"  Juerit.  Periniquum  enim  videtur  esse^  utpudicitiam 
"  vir  ab  uxore  exigat  quam  ipse  non  exhibeatJ'  * 
Certain  it  is,  that  the  general  maxim  of  compensa- 


*  Dig.  48.  5.  13. 

tion^ 
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pboctm  *.    tkm^  as  applied  to  mutual  moral  failings,  was  forged 
'     in  that  mint. — ^^Vk'o  atqtie  ujcore  invkem  aceu^ 


i6d»,Ai^i8i9.  «  santibuSy  causam  repudii  dedisse  utrumque  pro^ 

<<  nuntiatum  est:  Id  ita  accipi  debet^  ut  ed  legCf 
^  quam  ambo  conteHpserunt^  neuter  vindiceturr 
^  porta  enim  deticta  mutita  pensatione  dissohmn- 
'^  tur*y*  a  maxim  which  it  appUed  to  other  cases 
of  mutual  misconduct* 

I  do  not  find  any  express  text,  that  applies 
to  the  particular  case  of  granting  a  legal  separa* 
tion  to  a  husband,  who  had  remained  constant 
to  his  marriage  bed  tiU  after  he  had  detected 
the  infidelity  of  his  wife,  and  retired  frqpi  ber 
society.  No  such  favourable  distinction  is  ijo- 
timated  any  where  in  that  system,  as  far  as  I 
recollect.  There  can  be  no  doubt  that  tlie  Canoa 
Law  acknowledged  none  such ;  the  contrary  flowed 
naturally  from  its  peculiar  doctrine  of  the  absolute 
indissolubility  of  marriage.  For  the  vinculum 
remaining  perfectly  unafiected  by  the  adultery  of 
either  party,  or  by  a  private  separation  consequent 
thereon,  the  parties  remanent  corguge^y  and  an 
adultery  then  committed,  was  as  direct  and  gross 
an  infraction  of  that  vinculum  as  if  committed  at 
any  other  period,  and  as  such,  was  held  equivalent 
to  it.  It  was  a  par  delictum^  subject  to  the  same 
rule  of  compensation,  which  leaves  the  parties  to 
find  their  common  remedy  in  common  humiliation^ 
and  mutual  forgiveness.  It  provides  against  the 
mischiefs  to  which  a  husband  might  be  exposed 
by  such  a  wife  living  apart,  by  its  known  doctrine, 
that  all  separations  merely  voluntary  are  totally 
illegal,  not  to  be  either  tolerated  or  presumed. 


*  Dig.  24.  3.  39. 

It 
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It  acknowlec^es  no  intermediiBte  state  between  a    proctok  •. 
cohabitation  and  a  formal  separation.  It>  therefore^     ^'^^^^ 
presumes,  when  it  withholds  its  divorce  of  s^pa.-  lethjtivmg. 
ration,  that  the  parties  return  to  cohabitation ;  all 
matters  return  to  ti^r  former  course,  but  with 
increased  vigour;  the  husband  and  wife  live  again 
on  their  former  footing,  and  there  is  no  anticipa* 
tion  of  separate  debts^  or  of  the  probability  of  a 
spurious  offspring.    That  such  is  the  doctrine  of 
the  Canon  Law  is  most  certain,  the  authoritiea 
are  numerous  and  precise  to  that  effect}  the  texta 
of  the  Canon  Law,  the  dicta  of  all  Commentators 
and  Professors,  concur  in  holding  out,  that  there 
is  no  distinction  between  a  delinquency  of  the 
hudiand  committed  before  or  ajter  a  wife's  infi* 
debty,  in  its  complete  efficiency  as  a  bar  to  a  claim  ^ 
of  legal  separation.  * 

I  should 


*  The  following  quotations  were  introduced  into  this  part  of 
the  judgment : — 

Dtcr.Greg.  ix.5,  tit.  1 6.  vii. — " Tua fraternitas  requisivit  utmin 
**  aliquo  deneganti  uxori  suae  in  adulterio  deprehensse  debitum 
'*  conjugale,  si  postmodum  ipse  cum  alia  perpetret  adulterium 
**  manifeste,  cogi  debeat  ut  uxorem  maritali  affectione  pertractett 
**  auper  quo  taliter  respondemus,  quod  cum  paria  crimina  com- 
*'  pensatione  mutua  deleantur,  vir  hujusmodi  foruicadonis  sue 
**  obtentu  uxoris  nequit  consortium  declinare." 

Pa»orm.  in  loco  at. — "  Nota,  quod  licet  propter  adulterium 
**  mulieris  possit  separari  matrimonium  quoad  torum,  non  potest 
**  maritos  cum  alia  cohabitare,  sed  tenetur  continere*  alks  ad 
*<  uxorem  redire,  quia  licet  propter  adulterium  separetur  matri« 
**  monium  quoad  torupot  noa  tamen  quoad  vinculum  quia  rema* 
**  nent  conjuges."—  He  maintains,  that  after  sentence  of  adultery 
obtained  against  the  wife,  the  judge  may,  ex  officio^  compel  the 
offending  husband  to  return  to  the  wife<*'^  Ne  propter  sepa- 
*'  rationem  jaoeant  in  peccato." 

XrOyt* 
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t»RotTOft  V.        I  should  subject  the  Court  to  the  charge  of  idle 
*^^^°*'     pedantry^  if  I  were  to  multiply  authorities  upon  a 


i«thjicfyi8i9.  point  so  clearly  established.     If  the  Canon  Law  is 

to  be  taken  as  the  guide^  there  is  certainly  an 
end  of  all  question  on  the  subject.     If  it  be  not, 
then  the  question  must  rest  upon  modern  decisions 
of  our  own  (which,  I  am  sorry  to  say,  no  diligoice 
of  myself,  or  others,  have  been  able  to  produce)  ; 
and  if  thei/  are  wanting,  recourse  must  be  had  to 
the  genend  principles  of  reason,  morality,  and 
public  convenience,  applicable  to  such   a  case* 
Upon  the  first  point,  the  binding  authority  of  the 
Canon  Law  in  causes  matrimonialy  depending  in 
these  Courts,  I  look  without  success,  for  any  prin- 
ciple on  which  I  can  hold,  that  they  can  release 
themselves,  by  any  power  of  their  own,  from  a  sub- 
mission to  that  authority.     The  release,  if  proper, 
must  come  from  a  higher  authority  than   they 
possess.     It  is  notorious  that  this  country,  at  the 
Reformation,  adopted  almost  the  whole  of  the  Law 
of  Matrimony,  together  with  all  its  doctrines  of 
indissolubility,  of  contracts  per  verba  de  presenti 

et 


LancellottuSf  1.  ii.  tit.  ]  6^— >"  Scepius  accidit,  ut  matriroonii 
**  remanente  sacramento  tbori  tantum  fiat  separatio,  quo  casu 
**  matiimoDium  minime  aboletur,  sed  sibi  sunt  invicem  conjuges, 
««  etiam  separati." — "  Nuptiale  foedus  non  aboletur  inter  eos  qui 
**  etiam  adulterii  causa  sejunguntur  matrimonium  inter  fideles 
**  coDtractum^  aut  consummatum  nullo  casu  quoad  vinculum 
*•  sol?i  posset." 

Greg.  Dec,  ix.  4.  tit.  19.  iv. — '«  Repelletur  uxor  petens  resti- 
*'  tutionem  mariti,  si  notorie  fornicata  est,  et  maritus  continuit. 
*fi  Consultationi  tus  respondemus  quod  si  notorium  est  mulie- 
•**  rem,  adulterium  commississe  prsfatus  vir  cogi  non  potest  nisr 
"  constaret  ipsum  cum  alia  adulterium  commississe." 

Sanchez, 
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et  per  wrba  de  JuturOj  of  separations  a  mensd  et    Prpctor  ». 
ihorOf  and  many  others ;  the  whole  of  our  Matri- 


monial Law  is,  in  matter  and  form,  constructed  leth.^u/^isia. 
upon  it:  some  Canons  of  our  own  may  have 
varied  it ;  and  a  higher  authority,  that  of  the 
Legislature,  has  swept  away  some  important  parts 
of  it«  But  the  doctrine  of  indissolubility  remains 
in  full  force.  The  very  practice  of  the  Legislature 
in  granting,  by  special  acts,  particular  divorces  in 
particular  cases,  affirms  the  indissolability  as 
existing  in  the  general  law,  and  to  be  maintained 
by  the  Courts  in  their  dispensations  of  justice. 
The  'principle  of  indissolubility  brings  with  it  all 
its  consequences,  and  amongst  the  rest  the  con- 
sequence, that  every  breach  of  the  remaining 
vinculum  continues  with  all  the  legal  brand  of 
adultery,  upon  it  full  as  much  as  at  any  period. of 
its  existence.  It  is  a  par  delictum  with  any  other 
act  of  adultery,  that  may  have  taken  place  during 
any  former  period  of  the  marriage  contract  —  of 
course  it  carries  with  it  all  the  disability  which 


.  << 


Sanchez  10,  DUp,  6»de  Divorliis, — *'  Lapsus  hie  in  adulterium 
**  potest  contingere  ante  et  post  sentcntiam  divortii  latam ;  in 
*'  utroque  eventu  disputatur.     Prima  conclusio  certissima  apud 

orones  est  quando  contingit  ante  latam  sententiam  iitrumque 
'*  conjugem  adulterari,  neutri  licet  ab  alio  divertere,  sed  niutuft 
"  compensatione  ambo  adulteria  abolentur." — '*  Nil  refert  ad 

hoc,  uter  conjugiim  prius  sit  lapsus  in  adulterium,  quia  jura 

solum  ponderant,  utrumque  conjugem  simili  crimine  jam  infici 
**  et  neutrum  matrimonii  fidem  illsesam  servasse,  non  habiti 
'<  ratione  priori tatis  vel  posterioritatis  delicti  idque  verissirnum 
"  est  &  nullum  dubitantera  inveni."-^*' quando  ante  divortii 
"  sententiam  contingeret  innocentis  lapsus,  constat  inter  omnes* 
"  doctores  teneri  hunc  ad  conjugem  dimissam  ;  immo  post  sen- 
'*  tentiam  satis  probabiliter  docent  roulti.** 

an 


SOe  CASKS  DBTBRMINEa)  IN  THS 

paocTofttr.    an  adultery  creates  of  obtaining  an  authorised 

. jseparation. 

16th  v^y  1810.      Taking  this,  as  I  diink  I  am  compelled  to  do,  as 

the  rule  of  law  binding  upon  the  judgments  of  this 
Court,  I  cannot  blind  m3rsdf  to  the  fact,  that  the 
modem  course  of  life  and  manners  does  notfumish 
those  corrections  of  the  mischiefs  that  may  fdlow, 
M4iich  the  Cancm  Law  had  anticipated  in  con- 
nexion  with  its   Rule.    There  is  no  return  to 
cohabitation,  nor  are  any  means  to  be  resorted 
to  fin:  the  purpose  of  compelling  it.     In  the  state 
of  separation,  whether  authorized  or  merely  con- 
i;tentional,  which  usually  takes  place,  there  is 
tainly  the  increased  danger  of  a  spurious  ol 
and,  as  the  regulations  of  property  exist  amongst 
us,  the   danger  of  separate   debts,  to  the  great 
eventual  injury  of  the  husband  and  his  legitimate 
&mily.     But  even  if  such  mischiefs  may  be  pre- 
sumed to  follow  the  modem  application   of  the 
Rule,  this  Court  still  remains   under  the  legal 
obligation    of  adhering   to   it,  till  a  conyetent 
.   authority  provides  another.     Whether  the  incon- 
veniences of  the  Rule,  as  it  now  operates,  (con- 
sidered as  they  ought  to  be  in  opposition  to  those 
which  might  follow  the  reversal  of  it,)  are  such  as 
nevertheless  ought  to  produce  a  reversal,  is  a 
question  which  this  Court  has  neither  a  right  nor 
a  duty  to  inquire.    Whether  a  Rule,  which  should 
relax  the  obligations  of  a  husband  to  purity  of 
manners,  and  should  enable  him,  with  little  or  uo 
hazard,  to  practise  an  unlawful  retaliation  upon 
an  offending  wife,  and  this  upon  his  own  private 
knowledge,  (whether  real,  or  assumed)  of  her  infi- 
delity  not  yet  legally  proved  j  —  whether  such  ^ 

relax- 
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relaxation  should  take  place  on  account  of  his    paoctorv. 
children,  whom  he  ought  to  have  protected  by  the  ' 

regularity  of  Ms  own  conduct ;  whether  such  a  ^^  *^  i«iy. 
Rule  could  be  established  with  perfect  safety  to 
the  interests  of  general  morality,  uid  to  the  claims 
of  equal  justice  between  the  sexes,  are  considera- 
tions that  lie  beyond  the  limits  of  the  present 
inquiry? — that  is  confined  within  the  narrow 
bounds  of  this  question,  whether  the  husband 
under  the  existing  Rule  of  Law  is  entitled  to  a 
legal  separation  —  and  I  am  of  opinion  that  he 
is  not. 


LAGDEN  V.  FLACK. 

^HIS  was  a  suit,  brought  by  the  Rev.  Hemry  i6thJt((^i6]9» 

Allen  Lagden^  vicar  of  the  parish  of  Ware  with  Subtnctwo  of 
Thundridge  annexed,  in  the  county  of  Hertford^  End^^ii^^ 
against  William  Flacky  a  parishioner,  and  occupier  ^^I^^^ 
of  land  in  the  parish  of  Warej  for  the  titlies  of  ov««ie<J- 
tares,  clover,  and  wood.* 


*  In  reading  the  eridence,  an  objection  was  taken  to  one  of 
the  witnesses,  on  the  ground  that  he  was  a  farmer,  occapjing 
land  in  the  parish,  who  might  be  interested  in  the  result  of  this 
suit.  The  Court  held  —  that,  although  he  had  no  direct  inte- 
rest, he  might  be  ultimately  interested  in  the  event  of  the  suit ; 
and  the  party  had  not  waived  the  objection  merely  by  «dminis« 
tering  interrogatories  to  him,  as  it  did  not  appear  that  he  WBsde* 
signated  as  farmer  in  the  parish ;  but  if  so,  no»  constat,  that  he 
is  a  fsurmer  of  wood  land.  It  is  a  matter  of  ordinary  prudence 
to  administer  the  interrogatories,  and  the  objection  is  taken  the 
first  time  they  areM)frered  to  be  read.  The  Court  is  bound  to 
consider  this  witness  as  incompetent  by  law — therefore,  rejects 
his  evidence. 

In 


804i  CASES  DETERMINED  IN  THE 

lacbenp.         In  support  of  the  demand^  Dr.  Swabey  and  Dn 
FtAc«.      Lushington  contended,  that  the  Vicar  was,  by  his 


.iijthJii^i8i9.  endowment*,  entitled  to  ail  tithes,  except  com 

and  hay ;  that  clover  and  tares  were  articles  of 
modem  introduction,  since  the  endowment,  and 
could  not  be  considered  as  coming  under  the  de- 
nomination of  hay,  more  particularly  when  they 
were  used  green  t,  and  did  not  undergo  the  pro- 
cess by  which  hay  was  distinguished.  That,  on 
the  exemption  claimed  for  wood,  it  was  asserted 
to  depend  on  special  custom,  and  could  be  sup- 
ported on  no  other  ground ;  but  no  proof  was  of- 
fered on  that  point.  With  respect  to  the  exemp- 
tion for  glebe  land,  belonging  to  the  impropriate 
rectory  in  the  occupation  of  the  defendant,  as 


*  The  additional  articles  to  the  libel  pleaded — First,  **  that, 
*'  in  the  year  1231,  Roger  then  Bishop  of  London^  and  Geoffrey 
**  Dean  of  the  church  of  St.  Paul,  London^  made  a  certain  com- 
*'  position  or  endowment  concerning  the  Vicar  of  the  parish 
**  church  of  fVare^  ordaining  that  the  vicar  and  his  successors 
**  should  receive  all  small  tithes  ^nd  oblations  whatsoever,  and 
f*  all  things  to  the  said  Church  of  Ware  and  Chapel  of  7%»fi- 
drych  appertaining,  or  which,  in  future,  might  appertain,  ex- 
cept the  tithes  of  corn,  &c.  That  the  same  vicar^  and  other 
^*  vicars  also,  should  receive  the  tithes  of  wood,  trees,  andunder- 
•«  wood,  &c.  of  all  forests,  groves,  dales^  and  hedges  of  the  whole 
"  parish  of  the  vill  of  Ware  and  Thundrych,  and  of  flax  and 
i*  hemp,  gardens  and  fruit,  wool,  lambs,  pigs,  geese,  cygnets, 
**  calves,  cheese^  butter,  milk,  and  agistment  of  animals,  tithes 
**  of  stags,  rabbits,  fish,  and  all  birds,  tithes  of  mills,  merchan- 
"  dize,  gains,  and  lodging-houses,  &c." 

f  The  libel  pleaded,  *'  That  the  said  tares  and  clover  were 
*'  used  green,  or  caused  to  be  used  green,  by  the  said  fVUUam 
'*  Flack,  for  the  feed  of  horses  and  other  cattle  belonging  to 
**  him  or  other  persons,  without  setting  out  the  tithe  or  t^nth 
^*  p^rt  thereof,  which  was  and  b  justly  due  to  the  Vicar  pf  the 
'•  said  parish." 

lessee 
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lessee  of  Trinity  College,  Cambridge^  it  was  a  dis-     laodek  ». 
tinction  perfectly  familiar  in  practice,  that  such 


exemption  did  not  extend  beyond  the  personal  oc-  i^th  /niif  1819. 
cupation  of  the  clerical  person^  and  could  not  be 
transferred  to  his  lessee. 

On  the  other  side,  Dr.  Arnold  and  T>r.  Adams 
contended,  that  clover  was  of  the  nature  of  hay, 
as  a  species  of  the  same  genus ;  and  that  there 
was  no  distinction  between  cutting  it  green 
and  making  it  into  hay,  otherwise  than  when  it 
might  be  fed  ofi^  in  which  case  it  was  agistment. 
That,  as  to  the  exemption  from  the  tithe  of  wood, 
it  was  true,  that  no  evidence  of  particular  custom 
had  been  adduced.  As  to  the  privilege  of  the  les- 
see of  the  rector,  it  did  not  stand  merely  on  the 
clerical  character  of  the  lessor,  but  on  this  further 
distinction,  that  glebe  of  the  rector  was  not  liable, 
if  it  had .  belonged  to  the  impropriator  at  the 
time  of  the  endowment  of  the  \'icarage,  or  if  the 
land  had  come  to  the  parsonage  after  such  endow- 
ment. This  benefice  was  appropriated  at  the  time 
of  the  endowment ;  for  the  prior  of  fVare  was 
bound  to  find  a  vicar,  and  the  penalty  for  not  com- 
plying with  the  terms  then  settled  was,  that  the 
vicar  should  have  part  of  the  great  tithes :  It 
continued  appropriate  to  the  priory  'till  the  dis- 
solution ;  it  then  devolved  to  the  Crown,  and 
from  thence  passed  to  Trinity  College.  It  is,  there- 
fore, within  a  case  cited  ■  from  Cro.  Eliz.  *  ;  and 
it  is  further  to  be  observed,  that  rights  of  this 
kind  are  reserved  to  the  College  by  the  lease. 


*  Blinco  V.  Barksdale,  Cro.  KHz.  ^7S. 

VOL.  u.  *x  In 


gOg  dASEi  D£tBKMINEb  IN  THE 

laodsn  p.        Irt  reply,  it  wa0  said,  that,  by  the  general  rule, 
Flack  ^   ^^^1^  i^jj^  would  be  liablei  to  tithe  under  the  dis- 

isthJui^  1819.  tinctions  before  noted ;  th«t  the  case  quoted  frdm 

CrOn  EUz.  did  not  afi^ct  that  argument,  as  the  lands 
there  referred  to,  as  discharged  at  the  time  of  the 
endowment,  were  considered  as  discharged  by 
specific  exemption,  and  not  merely  as  belonging 
to  the  rectory.  • 

Judgment. 
Sir  WilRafn  Scott. — This  is  a  suit,  brought  by  the 
Vicar  of  the  parish  of  Ware  against  William  Flacky 
one  of  his  parishioners,  for  tithes  of  clover  and  tarttf' 
used  green,  and  for  wood  consumed  as  fuel  in  his^; 
house  of  husbandry  in  the  parish.    The  endowment-' 
has  been  exhibited ;  and  the  general  right  of  tithei ' 
is  not  resisted,  otherwise  than  with  respect  to  tfe- 
character  of  the  particular  tithe  of  clover  and  tare«; 
and  the  claims  of  exemption  as  to  the  wood.     Otf" 
the  first  article,  which  relates  to  the  tithe  of  tares 
and  clover  not  made  into  hay,  "  but  cut,  mown,' 
*^  and  used  green,  or  caused  to  be  used  green  for  the 
♦•  feed  of  horses  and  other  cattle,"  it  is  contended, 
on  the  part  of  the  Vicar,  who  claims  all  the  tithes, 
except  those  of  com  and  hay,  that  clover  and  tares 
so  used,  are  not  to  be  considered  as  coming  within 
the  exception.     I  learn,  however,  from  the  highest 


*  The  principal  cases  referred  to  were, — {Cloy&ty^Franklyn  v. 
Bennei,  Bunb.  79.  Barrel  v.  fVithers,  3  KeL  479.  Wallu  t. 
Paine  and  Underhill,  2  Gw,  749.  2  Com.  Rep.  633.  WkUe  r. 
Read,  1  fFoed,  158.  Woody.  Harrison,  Ambler,  563.— (Tarei) 
— Hodgson  v.Smiih,  2  Wood,  2\.  2  Gw.  773.  Steers  v.  Brasmr^ 
2  Gw.  742.— (Wood)— Walton  v.  Tryon,  2  Gw.  829.  Norton  v. 
Fermer,  Cro.  Car.  1 13.    Erskme  v.  Ruffle  and  Brewettr,  3  Gm.  969. 

autho- 
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authority  in  the  Court  of  Exchequer,  that  grass,     laoden  ». 


Flack. 


whefi  separated  from  the  soil  by  an  instrument^  . 

though  used  green,  is  a  great  tithe ;  it  then  fol-  leth  jm^  1819. 

lows  the  nature  of  its  genus :  but  if  separated  by 

the  mouth  of  the  animal,  it  is  an  agistment,  and  a 

small  tithe.    The  claim,  therefore,  of  the  Vicar,  on 

that  article,  cannot  be  maintained. 

I  am  next  to  consider'the  ground  of  the  ex- 
emption, that  has  been  contended  for,  with  respect 
to  tithe  of  wood  used  in  fuel  by  the  farmer,  in 
his  house  of  husbandry.*  This  is  a  remote  prin- 
ciple, and  might  apply  to  a  variety  of  other  articles 
Consumed  in  the  house.  If  it  is  a  custom,  it  is 
one  strictissmi  jttriSf  being  against  common  right, 
by  which  tithe  is  due,  and,  therefore,  requires  to 
be  established  on  the  fullest  evidence.  In  the 
present  case,  no  exemption  nor  special  compen- 
sation to  the  Parson  is  shewn  :  this  defence,  there- 
fore,  cannot  be  maintained. 

The  next  exemption  claimed,  is  for  glebe  land 
in  the  occupation  of  the  defendant,  as  lessee 
under  Trinity  College,  Cambridge.  Supposing  that 
Trinity  College  could  be  deemed  a  spiritual  founda- 
tion, still  the  Court  would,  I  think,  set  afloat 
all  established  law,  which  It  has  always  under- 
stood on  this  point,  if  It  decided,  that  the  Vicar 
is  not  entitled  to  the  tithe  of  this  glebe.  It 
has  been  constantly  held,  that  if  land  has  no 


4< 

«< 


*  The  sixth  artide  of  the  allegatton  given  in  by  WiUiam  Flack 
pleaded/  '*  That,  by  ancient  custom  in  the  said  parishes  of  Ware 
and  Thundridge,  no  tithe  is  ^ue  or  payable,  or  hath  usually 
been  paid  to  the  Vicar  for  the  time  being,  of  wood,  cut  and 
**  consumed  by  the  inhabitants  and  occupiers  of  land  in  the 
**  said  parities,  as  fuel  in  their  houses,  occupied  by  them  within 
*'  the  said  parishes  for  the  purposes  of  husbandry." 

X  2  discharge 


SOS  y^OASm  miXEBMWKD  IN  WitSr 

lagpsnf.     di^harge  of  itself,  it  is  discharged  only  ip'A^ 
''^^^'      hands  of  the  ecclesiastical  owner,  under  the  maxim. 


i6th/«/y  1819*  *^  EcQksia  decimas  non  solvit  eccleske;^*  a  maxim 

that  is  binding  as  long  as  the  land  is  actually  held 
by  an  ecclesiastic;,  but  if  it  is  transferred  into  th^ 
l^nds  of  laymen,  it  becomes  liable.  The  authority 
of  all  cases  is  to  that  effect,  though  the  orcuiii^ 
stances  of  each  case  may  not  be  accurately  «et 
forth ;  but  they  dl  come  under  the  same  princifil^ift 
A  person  may  shew,  that  lands  are  discharged  in 
t^eirowp  right;  if  they -are  not  so,  but  byH:p«It 
sonal  exemptipn  alone,  that-will  not,  extend obfirf 
yond  the  person  j  for  the  privilege  beiagiOid]^ 
personal,  does  not  travel  from  the  Parson  to  the 
Lay-lessee.  There  are  large  words  in  tlie^nddw- 
ment,^s  to  tt;oo6f,  in  favour  of  the  Vicar^  uHdiibis 
true  c4so,:that  there  are  large  words  in  the  leaa^ 
implying  something  like  a  title  in  Trinity  CoUegOtAif 
through  whom  this  defendant  claims  to  .be^ieto 
emptad,  by  virtue  of  his  lease,  but  they  ^ace*  mot 
p$trties,  and  claim  nothing  for  themselves.    It  -dow 

■•'...         <     « 

*  The  defendant  set  forth  in  his  answers^  "  That  he  holds 
"  and  possesses,  and  during  ail  the  time  itientioneain  the  ubel 
**  hafth  held  and  possessed,  the  parsonage  and'reetoty  of  Yftirtr, 
*<  and  the  tithes  and  profits  of  the  church,  chapdj  afdiiitojr'^bf 
Thundrych,  with  all  and  singular  the  glebe  lands,  tenements, 
meadows,  pastures,  feedings,  tithes,  obventions,  fruits,  woods, 
and  underwoodj  kc.  &c.  to  the  said  church  belonging,  with 
a  reservation  to  the  lessors,  (namely,  the  master,   fellows,  and 
scholars  of  Trinity  College,  Cambridge,)  of  certain  lands  of 
the  advowson  of  the  vicarage,  of  the  tithe  of  wood  and  milb, 
belonging  to  the  said  rectory,  &c.  together  with  the  royalties, 
*'  interest,  tithe,  and  right  of  keeping  courts,  and  the  profits, 
"  and  other  daties  and  rights,  coming  of  the  said  courts,  as 
'*  lessee,  by  virtue  of  a  lease  from  the  said  masters,  fellows,  and 
"  scholars/' 

not 


<( 
« 

« 

•  c 
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not  appear  that  there  has  been  ahy  thing  paid,  or     laodbm  v, 
cbumedj  on  their  behalf.    I  must  consider,  there-  ___^ 


fore>  the  words  of  reservation^  referring  to  them,  as  i^  /ufyisig. 
surplusage. 

If  lands  have  any  local  fHrivilege,  the  burthen' 
of  pro(rf'  is  on  the  defendant :  nothing  of  that 
khul,  however,  is  here  alleged ;  and  I  se^  no 
ground  for  such  a  claim.  Lands,  it  is  true,  in  the 
actual  occupation  of  the  monks,  were  diiicharged 
horn  the  payment  of  tithe,  as  belonging  to  ecde- 
siastical  persons ;  but  there  is  no  exemption  shewn' 
fain^e :  on  the  contrary,  there  has  been>  A  payment 
by  the  lessee..  i      '• 

w/On  the  question  of  costs,  tbe  Court  said^— 4  am' 
indihed  to  give,  generalfy,  to  tlie  Clergyman-  hi& 
costs;  and  where  he  has  succeeded  in  toy  parti  of 
Us;>suit,  he  should  have  them.  In  this  case,  the 
CSergyman  has  incurred  great  expence  in  subsfekti^ 
ttating  his  just  charges.  With  respect  to  the  first 
pcdnt  in  discussion,  in  which  he  has  not  succeckledj 
I  shall  not  allow  the  expence  of  the  pleading ;  but 
the  general  costs  must  be  given ;  not  thei  partis 
Cttfar  expences  on  this  point,  on  which  he  has 
fiulfid ;  and  I  beg,  that  the  Registrar,  will  observe 
th^  distinction. 


♦. 


'.ft     ,■*■■'.    •  '  \  t 


*'"•'  xa 


sio  "iims^mfafMimBmi^ 

MORTIMER «;.  MORTIMER, 

9th /e6. 1840.  rjiJHis  was  a  suit,  brought  by  the  wife,  ft*  a  tes- 
3t>«vorce  by  ^  titutiou  of  conjugal  lights ;  in  which  an  allega- 

tery:  confei-  tion  was  uow  Offered,  on  behalf  of  the  hnsband, 
!!!!m^Mchen  pleading  her  familiarities  with  another  man,  and 
^^^dsli.  *^^  confession  of  adultery  with  him.  It  further 
tncttd  I  Effect,  stated,  that,  at  tihe  time  of  the  confession,  the  hus* 

as  pleaded.  '  '  ' 

Objection  over-    band  not  being  able  to  prove  an  act  of  adulteiy^ 

ruled.— Cause       .      •,  •      ..  ^  •  '  -t   n  •    t  W* 

vidmateiy  had  uot  sded  for -a  separation,  and  furuier  auqring 
^  by  agree  ^j^^  specific  chargcs  of  adultcry,  and  tJnit%e 

adultery  wa3  carried  on  for  a  long  time.        :-*^f^^ 

'  The  facts  alleged  were  these  :-~diatinruthe 
yeir  1805,  Mr.  Mortimer  married  this  lady;  tbtn  a 
Miss  St  Bar  be;  liiat  they  cohabited  tegietheirinilii 
181 1 ;  that  in  the  year  1807,  whilst  living  at££db* 

^  ^%al^  th^  became  acquainted  widi  a'  Ms^lf^^A. 
'YoUpngf  who  subsequently  was  much  at  tfaeliciiiie; 

' but  no  suspicion  of  any  improper  conduct vsilliif 

'patt  then  entered  the  mind  o^  Mr.  Mortimer.^  r,  Ib 
August  1811,  Mrs.  Mortimer  being  attac^ul  witb 

'  i  very  alarming  illness,  voluntarily  coa&smd  to  hei 
Inisbaiid,  that  she  had  some  time  be£ov6  oaizMd 
on  a  criminal  intercourse  with  Mr.  ¥oung^  and 
the  same  evening,  afler  taking  the  sacraaient, 
repeated  the  same  confession  to  her  sist^'^iiftrlaw. 
Mr.  Mortimer^  on  receiving  this  intelligence*  endea- 
voured to  procure  other  proof  of  the  fiurt^ibut 
could  only  ascertain  that  some  fkmiliaritiea  had 
been  seen  to  pass  between  the  parties,  biitvtiot 
sufficient,  as  h([ttb^n  thought,  to  enable  ,hi]&^  to 
obtain  a  legd.  divdrce.  On  Mrs^f arfim^'a  re- 
covery, h^' husband  to(^  harfaome  to  faeriRither, 

and 
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and  communicated  to  him  the  circumstances,  when  Mortxhbii  v. 
it  was  mutually  agreed  that  she  should  reside  at    ^°*^"*'^ 
her  father's  houses  6a  an  pUowance  from  her  gtb^Fc^ino. 
hust>and  of  ^100  a  year,  and  articles  of  separajtion 
were  accordingly  drawn  up»  on  which  s^  parties 
continued  to  act,  until  the  father's  death,  in  1816; 
subsequent    to   which  Mrs.  Mortimer  instituted 
this  suit  against  her  husband,  for  restitution  of 
conjugal  rights. 

jyi.  Bumabtf  and  'DT.LushingtOn  opposed  t^e 
^, admission  of  the  allegation,  on  the  ^ound  that,^ 
independently  of  the  conifession  of  Mrs.  Mortimety 
the  facts  pleaded  were  not  such  as  could  aflbrd 
any  inference  of  erlminality  whatever  j  and  there- 
fore, if  a  divorce  were  tp  be  pronounced  upcHi 
proof  of  this  allegation,  it  would  in  fact  b^  a 
divorce  on  the  mere  confession  of  l;he. party  ^  .but 
it  is  a  known  rule  of  the  Canon  Law,  specifically 
set  forth  in  the  105th  Canon  of  the  English 
Church,  that  marriages  cannot  be  dissolved  on  the 
mere  confession  of  the  parties,  otherwise  it  would 
.  be  iaipossible  to  prevent  the  most  gross  collu^on* 
Tkat  the  confession  was  ijaade  when  her  mind  was 
weakened  by  disorder,  and  ni&y  have  been  carried 
beyond  the  truth  j  and  on  her  recovery  she  r^ 
tracted  it  in  great  part,  admitting  only  that  she  had 
been  guilty  of  levities,  not  of  actual  criminality. 
Such  a  confession  was  of  no  avail  to  the  other  party, 
as  nothing  was  a  bar  to  a  suit  for  restitution,  which 
would  not  found  a  sentence,  of  divorce,  That  as 
to  the  deed  of  separation,  which  was  pleaded,  the 
Court  hast  always  helid,  that  si|ch  deeds  did  not 
alter  the  l6gal  condition  of  the  parties,  and  were 
never  considered  by  this  Courtexcept  as  to  Alimony. 

X  4  .  As 


812  CASES  DETERMINED  IN  THE 

Mortimer  v.    ^  ^^  jj^g  ^^^^  factS,  if  the  DFOOf  of  them  WM  tO0  • 
Mortimer.  ^  '  i        i        i.      i_       j 

t  vague,  nin^  years  ago,  to  enahle  the  husbaBd  to* 

^M.iB^o.  coine  into  Court  on  the  ground  which  he  now  as- 

sumes;  the  subsequent  lapse  of  time  must  render 
that  proof  still  more  indistinct,  and  must  make  it 
more  difficult  for  the  wife  to  produce  contrary- 
proof  in  establishment  of  her  innocence. 

On  the  other  side.  Dr.  Jenner  and  Dr.J.Addamsr' 
contended,  that,  where  the  husband  did  not  pio^ 
ceed  originally,  but  was  called  upon  for  his  defence 
against  receiving  his  wife,  a  greater  latitude  QCq 
proof  w?U5  allowed;  or  the  wife  might,  by  wit]|-t 
holding  her  suit,  'till  the  witnesses  against'  b^rr^ 
were  dead,.defeat  the  just  defen^ce  of  the  husbaqclii^) 
that  the  rule,  as  to  confession,  was  founded  oj^.ihpij 
Canon  Law*,  and  the  words  of  it  seemed  to  app|y 
oo^y  to  cases  of  divorce  and  nullity  t:     It  wotttd  r 
not,   therefore,  preclude  the  husband  from  ^33^^- 
benefit  of  it,  in  resisting  the  prayer  of  the-wift^  . 
that  with  respect  to  the  inability  to  bring  sufficient 
proof  in  1811^  as  set  forth  in  the  allegaticHi^  it  wap 
hitroduced  merely  in  explanation  of  the  copduct  i 
of  the  husband,  and  would  not  preclude  hipn  il^on 
ofEering  proof  at  the  present  time«  '    .'    - 

■  ^  - 

Judgment,  »• 

Sir  WiUiam  Scott. — This    allegation    is    give9, 
responsively  in  a  suit  for  restitution  of  conjug%]^,  t 
rights^  and  besides  the  formal  articles,  pleadiog^  ^ 
admitted  facts  (the  marriage,  the  cohabitation  q£  ^ 
the  husband  and  wife,  and  the  intimacy  form^.. 
by  the  wife  with  a  Mr.  Youngs  who  resided  neat  ii^\-. 


^rrr: 


*  X,  4,  11^.  5.  Glos.       .     t  ?J<;-  Cod.  445..    Qugkion,  t,a4/^^ , , ,. 
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riMt«  V, 


husbaiRd^s  hoiifte  at  JJfa^AAfete^A),'  it  fiirtlier  ^fead^/  mo»ti 
in  four  articles,  what  I  presume  is' intencfcd  as*  Mog^iin^R. 
defence  against  the  application,  and  consists  oF  A'  gih /f*.  i  sao. 
charge  of  aiiultery,  which  the  hushand  proposes  tW" 
establish  against  her.     There  is  nb  prayer  sufti-^ 
joined  to  the  allegation ;  and  the  Court  is  left'  M-' 
the  dark,  so  far  as  the  allegation  goes,  with  regaird 
to  its  ultimate  object ;  but  I  am  led  by  the  Coun- 
sel to  suppose,  that  it  will  be  fbr  a  separation  d 
mensd  et  thoro.     If  that  be  the  intention,  I  have 
only  to  consider,  whether  the  facts  iedleged  will  Bilp- 
pbrt  such  a  prayer.     If  they  should  appear  to  fkit 
of  iatisweiing  such  a  purpose,  it  niay  then  be'  tiiiie' 
to  consider  the  inferioir  puipose,  of  inducing  the 
Court,  to  refuse  to  leifM  its  aftthbrity  to  the  wife^s 
apt^lication,  for  the  jreturii  of  her  husband. 

The  first  thing  which  the  Coiirt  looks  to,  wh'c^ 
a  feharge  of  adultery  is  preferred,  is  the  date  of  the 
chtti-ge,  telatively  to  the  date  of  the  cJriminal  facV 
chfiifged,  aifid  known  by  the  Party ;  because,  if*  tH^  I 
internal  *be  very  long  between  the  ddte  and  knb^- 
ledg^  of  the  fact,  and  the  exhibition  of  them  id  this' 
Court,  It  will  b6  indisposed  to  relieve  a  party,  who 
apTj^rs  t6  have  slumbered  in  suflBcient  cbmfbrt^ 
over  them ;  and  It  will  be  inclined  to  infei*  either 
an  insincerity  in  the  complaint,  or  an  acquiescence 
in  the  injury,  whether  real  or  supposed,  or  a  condo- 
nation of  it.  It,  therefore,  demands  a  full  and  satis- 
fa^ry  explanation  of  this  delay,  in  order  to  take  it 
out  6f  the  reach  of  such  interpretiatldns.  Hie  alle- 
gatiott  befoite  rile  is^  constnictfed  with  a  view  to  this 
pitfposfe'  of  exfifittatibn ;  for  it^kois  into  a  history 
of  fattfiftHitted  to  the  de%,Vrta  which,  certainly, 
could  not  be  all  of  them  admitted,  but  for  that 
purpose.-^Thfe'  fiflh  article  pleads,  first,  an  habitual 
intimacy  between  the  parties^  certainly  of  an  un- 
seemly 
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MtoftTiMCE  V.  seemlj  kind,  running  over  a  great  number  of  cirir 
_-  cumstances  firom  1807  to  1811.  —  It  is  said,  that 

^Feb.isao.  this  imposes  a  great  difficulty  upon  the  defence  of 
the  wife,  for  that  it  is  almost  impossible  for  her  ta 
construct  a  defence  against  a  charge  of  such  extent* 
How  is  she  to  be  able  to  frame  her  defence  against 
time,  so  as  to  shew  the  impossibilitjr  that  such  things 
could  have  taken  place?  The  tfiiwer  to  thatis, 
that  if  the  charge  is  of  habit  and  eCNtetant  prftctite^ 
it  is  just  as  easy  to  shew  the  contrary,  namely,  that 
no  such  habit  and  practice  existed.  She  can  ciroiMk 
examine  his  witnesses;  and  she  may  produce' lAfit^ 
jnesses  of  her  own,  to  prove,  that  there  were  no  isiMh 
evening  walks,  no  such  *^  chambering  and  wanfedti- 
^  ness,"  in  short,  nothing  that  raised  in  th^imstds 
of  the  witnesses  a  surmise  of  any  thing  httpTOper. 
But  it  te  said,  there  is  a  particular  fact  chaai^ed 
in  a  very  loose  way  as  to  time.    It  is  pleade<t  to 
have  happened  <<  in  the  latter  end  of  18lO,'^  ttat 
•*  the  said  Alexander  Young  and  Frances  Mortimer 
'**  were  alone  together  in  an  upper  room  <tf  ti  eer- 
^  tain  house,  and  that  the  said  Frances  Mortimer 
'  <<  was  then  observed  to  have  her  arm  round  the 
'5  neck  of  the  said  Youngs  and  to  be  kissiiig  him.'' 
She  there  can  at  least  cross^xamine.    The  Court 
will  scrutinise  with  due  strictness,  and  with  fair 
allowance  for  all  the.  difficulties  of  her  case,  and  It 
might  hardly  deem  such  a  fact,  if  it  stood  alone, 
sufficient  to  induce  the  Court  to  admit  it }  but  afier 
all,  it  is  Its  duty  to  consider,  how  the  dday  ori- 
ginated^ so  as  to  produce  this  laxity  in  descripti(m 
of  time^  and  whether  she  herself  has  not,  in  a 
great  degree,  created  the  difficulty  of  which  #he 
now  complains. 

The  sixth  article  states  a  confession,  and  it  is  a 
confession  of  a  ytry  particularly  accredited  .nature> 

piecite 
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precise  in  point  of  refi^rence  to  tame -— extremely  mortimmj^. 
scdemn  in  its  form,-  and  confirmed  by  acknowledge      ^ 
ment  and  repetition.  5  ^Ftt.^H^ 

Now,    I    need   not   observe,   that    confession 
generally  ranks  high,  or^  I  should  say,  highest  in 
the  scale  of  evidence.    What  is  taken  pro  cotf/i^a 
i^.  taken    a^   indubitable    truth.  ^  The   plea   of 
^<  Guilty''   by  the  party  accused  shuts   out  all 
fiuther   inquiry.     *^  Habenms  ^onfitentem  reum'' ib 
demonstration;    uidess  indirect  motives  can  be 
assigned  to  it. .  This  confession,  however,  does  not 
admit,  either  in  its  own  immediate  cirQumstanpet^ 
or  in  any  conduct  of  the  party,  the  possibility  of 
any  such  motives^    It  is  wrung  from  her  by  the 
Strang  emoticms  of  her  own  mind  m  orHcuht  mortiff 
9t  a  moment  when  her.  dedaration,^  made  even 
against  others,  much  more  against  herself,  would 
be  jreceived  upon  the  footing  of  sworn  testimony. 
It  is  made  to  the  party  injured  for  the  exoneration 
of  a  loaded  conscience.    It  is  confirmed)  at  ber 
own  desire,  by  the  most  solctmn  act  of  her  religion. 
It  is  repeated,  some  time  afterwards,  to  another  per^ 
son  interested  in  Imowing  it,  and  with  a  reference 
to   cirGumstaaces  within  the  knowlege  of  that 
person,  which  had  occurred  on  the  very  day  to 

*  Thp,^i<^p;flate^  V  ^%^  io  .th^  ipoftOi  of  4ugWi  ^81 1,  fb? 
"  was  attacked  with  a  very  alarmiDg  illDesa ;  t^t  she  gave  birth 
''  to  a, male  child ;  that  her  life  was  despaired  of ;  and  that' she 
^*  sent  for  her  husband,  and  said,  that  she  could  not  die  happy 
*^  wkhoot  confosvQgy  that  she  had»  for  some  titne»  carried  on  a 
cma^al  intercoiirse  with  Mr.  Young  i  that  shf  thto  fA%  V(&xk 
ei)^,  and  recfjyed  t^e  saf^ment  ^  ^  l)^ing  styU  fppelien- 
''  aive  of  fTpproaching  dissolution*  she  repeated  the  same  con« 
*'  fesshmto  Mrs.  C.morHmett  her  sisteir-in-iaw,  ind  recalled  to 
<*  her  memory  a  certain  cUy  in  1808,  when  the  criiae  ynf  first 
f  cwmoiitted.'^  ,  ' 

which 
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Mow¥tMwkik:  urilielf  the>  confesskm  carried  back  the  crifniim^ 

_  act         « 

.i««>u     'Two  objectious,  however,  are  taken ;  first,  that 

confessions  alone  will  not  support  a  charge  of 

adultery,  though  they  would  support  charges  of  a 

higher  nature,  such  as  treason,  murder,  &c. ;  and 

it  is  certainly  true,  that  such  is  the  letter  of  the 

Canon  which  guides  the  proceedings  of  thisClonIt, 

and  such  is  the  interpretation  which  it  has  recced; 

Hie  more  rational  doctrine  perhaps  is,  that  con- 

ftssion,  proved  to  the  satisfaction  of  the  Court  to 

be '  perfectly  free  from  all  suspicion  of  a  collushfe* 

purpose,  might  be  siifficient  to  found  a  prayer  Gjk- 

mere  separation  a  mensd  et  thoro  ;  thoi^  not  fr^^ 

dhtmendo  matrmimn  vinculo^  so  as  to  enable  a  jntf^i 

ta  fly  to  other  oomieKions.    The  distinction  is  ibe^ 

mme  rational  here ;   for  certainly  it  would"  be  a. 

pretty  harsh  injunction  of  law  to  compel  a  man^whe^ 

ther  he  would  or  no,  to  live  with  a  wife  who  had^^^ 

knbwiedged  her  infidelity  to  his  bed.     And  wt&e 

ancient  Canon  Law  appears  to  have  considered  it, 

b)r>  recognising  a  difierence  of  rule  in  the  two 

cHftrent  cases  of  absolute  divorce,  and  of  n^iere 

separation.*  Such,  likewise,  is  the  distinction  tedcen 

ittthe  more  ancient  Canon  t  of  this  country. "  But 

the  Canon  X  now  estabUshed,  and  as  enfivrced  by 

interpretations  too  literal  and  too  numerous  to  be 

shaken,  at  this  time  of  day,  by  any  considerations 

of  hardship  (however  justly  urged),  certainly  haa 

overlooked  the  distinction,  and  applied  the  rule* 

indiscriminately  to  both  cases :  though  Ougkton  §^ 

Qktt  authority  of  no  mean  consideration,  in  meittte 

of  practice^  iia  this  Court)  very  reluctahdy^  if  rft* 


■T  T  ■     T  ■ .        *         ■    ■     t     ■  ■    ■     ■      I     I       ■  ■  ■,     I  I  >  >  n    I  ■ 


*  X.4.  19.5.  t  A.  D.  1597- 

X  A.D.  1603.  c.  105.  §  Tit.  214. 

all, 


CONSISTORY  COUBT :  0f  LO)aX)N.  SVJ 

all,  submits  to  the  ccmstructicm  5   and  appears  to  w^nw*^*. 
hold  out,  that  if  the  Court,  after  all  circumspection  „' 

used,  is  satisfied  of  the  sincerity  of  the  confession,    Qtb-w.  1890. 
it  ought  to  rest  upon  it  as  proof.  .  In  the  present 
case  the  sincerity  can  be  no  matter  of  question^ 
No  motive  of  a  desire  advolare  ad  alteras  nuptias 
can  be  suspected*    She  resists  a  separation  at  the 
very  time ;  and  what  is  she  now  attempting,  but  to 
re-establish  her  rights  in  this  very  marriage  ?  Hom^ 
ever,  it  is  not  necessary  to*  pursue   the  matt€t 
fiirther  upon  this  objection ;  for  the  party,  in  this 
case,  does  not  rest  his  demand  upon  a  confession 
alone.    He  pleads  facts,  to  be  supported  by  the 
testimony  of  others ;  and  if  ^  these  facts  are  mereljf 
proximate  to  acts  of  adultery,  they  may  yet^supf^ljir 
^  the  legal  defect  of  a  solitary  ooafession.     ^.-^  • . 
.  A  second  objection  is,  that  this ;  confession mm 
retracted ;  and  that  it  is  so  admitted  to  have  hew 
in  the  succeeding  article.     Now  thds^  which  i$ 
argued  to  be  a  retractation,  appears  to  me,  on  the 
contrary,  to  be  little. short  of  a  recognition*.-  Jti 
describes  frequent  intercourse  unknown   to  >  the 
husband,  as  well  at  Mr.  Young^s  house  as  <  at<  bfc 
husband's,     it   describes   the ;  unrestrained  pep^ 
mission  of  indecent  hberties  with  her  person,  lasd 
it  thien  particularizes  two  occasions. on  which  fadA 
are  described,  which,  it  has  been  rightly  observed^ 
would  .  have  been  considered  by  any  accidental 
spectator,  as  direct  proofs  of  the  ultimate  con- 
clusion.   It  is  rather  too  much  for  her  to  expect> 
that  bavir^.  advanced  so  very  far  as  she  di^  the 
CoiVt.. must  stop  sbjort  in  Its  condusions,  -  at  the 
exaqt  poipt*  yiher^  she  chooae^toistop  short  in  hqr 
narrative.    The  Court  must  draw  Its  consequences 

though 
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MdirfxMffk  p.  thoi^h  she  disowns-  them.   Retractatkm  Is  nbt^  the^ 
NhrnuEt.   jjgyj^  jj^^  ^jjg  j^jj^  apply  to  sudj  an  admissioDy 

^  Fib.  1890.  even  if  taken  singty  by  itself,  without  being 
confirmed  and  enlarged^  as  it  is,  by  all  that  had 
pasted  before  in  her  more  solemn  and  sincere 
admissions. 

Tlie  seventh  and  eighth  artjdes  plead  the  circom* 
stance  which  led  to  the  deed  of  separation,  aikl  the 
deed  is  exhibited.  The  objection  taken  against 
these  articles  is,  that  deeds  of  separation  are  liot 
l^eadable  in  thfe  Ecclesiastical  Court;  and  AoiH 
certainly  they  are  no^  if  pleaded  as  a  hst  M^%k 
tether  proceedings ;  for  this  C!oort  oonsideiM  fa 
ptivate  separation  as  an  ili^al  eottract,  iwfftfltti^ 
a^jrenunciation  of  stipulated  duties- — a  diMftiifetkm 
of  those  mutual  offices,  which  the  partie^aretll^Ciltt 
liberty  to  desert-^  an  assumption  Of  a  fatoe  ^^btf^ 
racter,  in  botii  parties,  contrary  to  the  real  M^iiJb 
persoruBt  and  to  the  obligations  which  both  of  VtntXA 
hAi^e  contracted  in  the  sight  of  God  and  mklfi^Vo 
live  together  *'  till  de^h  them  do  part,"  uaSrwk 
which  the  solemnities  both  of  civil  societyjWtfd  of 
Tdigion,  have  stamped  a  binding  authority,  fi«m 
^idiich  the  parties  cannot  release  themsdiv^tr^aEny 
jprivate  act  of  their  own,  or  for  causes,  whicb  the 
tew  itself  has  not  pronounced  to  faie  sufficient^  Wid 
tfttfficiently  proved.  These  Courts,  therefore,^  to 
^hich  the  law  has  appropriated  the  right  of  a^tf- 
4ieatidg  iq>on  the  nature  of  the  matrimonial  i$tm- 
tnctf  have  uniformly  rejected  such  covenants^  as 
insignificant  in  a  plea  of  bar;  and  leave  it  to  cMdier 
Courts  to  enforce  them,  so  fara^  they  inay  deem 
proper,  i^on  a  mc^  ftv^rarabte  View  (^they  «ifief- 
tain  it)'of  ^eir  eonsiitieMrjr  Wfth^e  pride^j^df 

the 
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the  matrimonial  contract.  Aa  A  plea'in  bar,  there^  mortimbk^. 
fore,  this  CJourt  would  be  bound  to  reject  it ;  but  ^'''"''*^ 
the  truth  is,  that  it  is  not  offered  here  in  that  cha^  9ih  iV6.iea». 
racter.  It  is  pleaded  as  a  mere  fact  in  the  case^ 
in  a  way  historical  and  explanatory  of  the  conduct 
of  the  parties ;  and  in  that  character  it  is  mdst 
material ;  for  it  contains  a  most  satis&ctory  ex<* 
planation  of  all  the  delay  that  is  complained  of,  and 
likewise  suggests  very  strong  conclusions  with 
respect  to  the  truth  of  the  facts  charged  upon  the 
wife.  It  asserts,  that  the  husband  was  prevented 
from  instituting  proceedings  by  t|ot  havii^g  other 
evidence  of  his  wifi^s  infidelity  than  •  her  con- 
fession ;  or  if  he  had  m<H:e  (such  as  he  now  engages 
to  produce)  under»rating  in  his  own  estimate  th% 
I^gal  effect  of  it  for  obtaining  a  divorce.  He  com- 
municated with  her.  father^  Mr.  St.  Barbe^  **  dtt 
*^  her  misconduct;**  a  private  separation  was  agrefi4 
upon ;  and  she  returned  to  live  with  her  fathert 
under  a  certain  provision  of  maintenance  from  the 
husband,  then  agreed  upon. 

Now,  nothing  can  be  stronger  to  betray  the 
real  state  of  facts  then  existing,  than  that  she 
should  agree,  and  her  father  should  agree,  to.  a 
separation,  upon  such  a  charge  of  nusconducli, 
which  could  not  have  been,  had  it  not  be^ 
fiiUy  admitted  in  the  consciousness  of  the  one,  and 
fyiSiy  credited  on  the  information  received  by  the 
cither.  The  feelings  of  honour  on  the  part  of  the 
wife,  and  of  affection  on  the  pfut  of  the  father, 
must  otherwise  have  rebelled  against  such  a  prcK 
position,  founded  on  such  a  statement.  However, 
the  separation  actually  takes  place,  and  the  matter 
in  consequence  slumbers,  at  least  in  all  public 
form,  for  years,  during  the  lifetime  of  the  father. 

Upon 
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B/ioaTiif  cR  V.  Upon  his  death  the  husband  sufifers  it  to  rmnain  on 
MofcTiiii*.    ^j^^  same  footing;   not  so  the  wife,  for  she  then 

9tfai>6. 1930.  becomes  the  aggressor,  and  calls  for  a  restitution 
of  her  conjugal  rights;  and  when  he  objects  to  this 
demand,  upon  tiie  charges,  which,  with  her  consent 
and  her  father's,  had  been  suffered  to  lie  so  long 
dormant,  she  cries  out  against  the  difficulties  she 
fs  laid  under  for  her  defence,  by  the  delay  of  pro- 
ceeding to  which  she  was  as  much  a  party  as 
himself;  and  he  has  to  fight  up  against  the  defi- 
ciencies of  proof,  that  the  lapse  of  so  much  time 
may  have  produced.  In  all  probability  that  delay 
has  been  full  as  favourable  to  herself  as  it  could  be 
to  him,  and  she  perhaps  now  proceeds  in  the  con* 
fidence  that  such  must  be  its  effect. 

I  shall,  therefore,  admit  this  allegation  to  proof 
in  toto ;  and,  I  think,  it  not  premature  to  say,  that 
if  it  be  proved  to  the  extent  in  which  it  is  lai^  it 
will  entitle  the  husband  to  a  sentence  of  U^fjtji 
separation.  What  its  effect  may  be  as  a  mere  bv 
to  the  present  suit,  if  the  proof  id\\&  short  of  thyt 
extent,  I  can  better  ascertain  when  I  see  how  fiur  it 
actually  does  fall  short. 

A  counter-allegation  was  afterwards  given  in  on 
the  part  of  the  wife,  and  witnesses  were  examined 
on  both  allegations.  On  7th  December  1821,  the 
cause  was  ready  for  hearing,  when  it  was  settled 
between  the  parties,  and  both  proctors  dedared» 
that  they  proceeded  no  further. 

r  1 
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GUEST  V.  SHIPLEY, 

FALSELY  CALLING   HERSELF  GUESl!*. 

JN  this  case,  a  citation  was  taken  out,  calling  sth  if^y  leiro. 

upon  the  woman  to  ans^ver,  in  a  suit  of  nullity  Otttion,  in  a 
of  marriage,   by  reason  of  impotence,  by  mak  '^^"^J. 
conformation  in  her  person:  An  appearance  was  f«>of««»^« 

^  ^^  .  ^  impotence,  not 

given  tor  her,  under  protest ;  on  the  extension  of  autamed:  The 
which,  and  the  answer  of  the  man,  in  an  act  of  fa^^g^n'fLed 
Court,  the  matter  was  argued  by  Dn  Arnold  and  tt  mS'fa 
Dr.  Adams,  for  the  woman ;  and  by  Dr.  LmJiitut-  f^Tf  Pp^**«*** 

n         •  •  "O     logs  for  divoroe, 

toTiy  tor  the  man^  by  mion  of 

adultery,  againic 
hinu 

Judgment^ 

Sir  William  5co/A-— This  is  a  pl-oceeding  by  2%o- 
mas  Douglas  Guest,  to  obtain  a  sentence  of  nullity, 
of  marriage,  by  reason  of  incurable  impotence, 
arising  from  mal-conformation  of  his  wife ;  a  mal- 
conformation,  which  defeats  the  purposes  foi:  which, 
the  marriage  contract  is  founded.  Such  cases  are 
supposed  to  be  physically  possible,  and  the  Court 
has  occasionally  received  them ;  but,  for  reasons  in«^ 
herent  in  the  nature  of  such  causes,  the  Court  is  not 
disposed  to  encourage  them,  without  an  evident  ne*^ 
cessity ;  the  proofs  being  such  as  are  palpably  against 
the  modesty  of  the  sex.  In  this  case,  it  appears^  that 
the  parties  were  married  in  1813 ;  the  wife  had  a 
cmisiderable  property,  ^14,000;  of  which  ^10,000 
was  property  reserved  to  hers^)  a§  it  does  not 
appear,  that  the  husband  had  any  fortune.  In  the 
quality'  of  her  /husband,  under  the  marriage  settle- 
ment, he  has  had  the  use  of  i?4000,  which  furnishes 
a  pretty  strong  inference,  that  there  was  no  such  ob- 
jection to  the  marriage,  as  is  now  stated,  since  it  is 
only  in  the  character  of  a  kn^l  husband,  that  he 

VOL.  II.  Y  could 
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oviiTv.     could  entitle  himselfto  the  use  of  this  money.  Itap- 
'''"'      pears,  that,  within  oqe  month  after  the  marriage. 


5th  jifoy  1 830.  he  was  found  by  the  wife  in  a  situation  with  a  maid- 
servant, whom  he  had  introduced  into  her  service, 
wlitch,  though  it  might  not  afford  direct  proof  of 
adultery,  was  sufficient  to  raise  her  suspicion,  and 
a  suit  was  accordingly  brought  on  the  part  of  the 
wife.*  The  libel  was  given  in  after  some  tirne^ 
which  pleaded  lawful  marriage  between  the 
parties;  and  this  plea  was  not  opposed  on  the 
jlUBiit  of  the  husband.  He  had  then  the  opportu- 
nity of  controverting  the  fact,  that  he  was  not  her 
lawful  husband,  on  account  of  these  natural  ob- 
gtruction's,  which  would  defeat  the  validity  of  the 
marriage ;  but  he  did  not  use  that  opportunity* 
His  conduct,  on  that  occasion,  may  be  considered 
tyi  an  admission,  that  there  was  no  such  impedi* 
ment  to  the  marriage. 

-  It  is  said,  that  the  validity  of  the  marriage  wa« 
only  an  incidental  point  in  such  a  suit ;  but  it  is 
the  foundation  of  the  whole  proceeding.     There 
can  be  no  adultery,  if  there  is  no  marriage ;  and 
it  is  always  held,  both  here  and  at  Common  Law, 
that  the  first  point  to  be  proved  is  the  marriage, 
which  the  other  party  may  contest^  and  if  he  does 
no^  the  form  of  the  sentence,  in  such  cases,  pro- 
nounces that  there  has  been  a  true  and  lawfiiL' 
marriage,  as  well  as  a  violation  of  it.    I  am  of 
opinion,  therefore,  that  this  point  has  been  an  es- 
sential part  of  a  suit,  which  this  Court  has  de<* 
termined ;  and  that  it  is  not  in  the  power  of  the 
party  now  to   bring  it  again  before  the  Couc^ 

.*  On  9th  February  1816,  in  a  suit  of  adultery  brought  by 
Mrs.  Gue$i  against  her  huaband,  an  iasue  was  given,  confe6«ii{[ 
the  Riarriage,  otherwise  contesting  the  suit  natively :  Sentenofe 
given  b  favour  of  the  wife ;  and  there  was  no  appeiJ. 

even 
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even  if  there  was  no  other  objection  to  it.    But  the     guiit». 
iength  of  time  which  has  elapsed,  is,  in  itself,  almost        ^"^' 


a  bar ;  for  I  do  not  remember  any  instance,  in  which  5U1  Ma^  i  sao. 

i^ch  a  suit  has  been  allowed  to  be  instituted,  after 

such  an  interval.     That  a  period  of  seveh  years 

should  be  allowed  to  elapse  in  a  case,  where  even 

a  very  short  cohabitation  would  have  sufficed  for 

the  discovery,  is  not  allowed  by  any  principle  of 

law  with  which  I  am  acquainted. 

It  has  been  said,  that  all  this  arose  from  the 
forbearance  of  the  man  ;   that  he  has  no  inten-> 
tion    of  obtaining  money   from  the  wife   as    is 
suggested;  but   that  he  colluded   in  the  former 
proceedings,  and  submitted  to  the  sentence,  on 
tlie   engagement  of  the  wife's  proctor,   that  he 
should  not  be  subject  to  the  costs.    This  is  posi^ 
tively  denied  by  the  practiser  in  this  Court,  and 
it  is  highly  improbable,  that  any  practiser  of  this 
Court  should  so  have  conducted  himself.   The  diot- 
nial  is  completely  supported  by  a  person  who  was 
present  at  a  conversation,  which  occurred  in  a 
proper  way,  while  he  attended,  at  the  office  of  th6 
proctor,  for  the  purpose  of  identif}'ing  the  man. 
I  am  quite  satisfied,  therefore,  that  there  was  no 
such  engagement ;  if,  however,  the  averment  wbs 
true^  it  would  be  what  he  has  now  no  right  to  aT- 
lege,  tiiat  he  agreed  to  submit  to  a  sentence,  when 
he  could  have  made  a  defence.  The  letters,  wluch 
have  been  produced,  contradictory  to  this,  are  of  a 
mendicant  kind ;  and  there  is  also  something  of  the 
appearance  of  threats^  which  forms  part  of  the  ma- 
chinery in  this  shameful  attetnpt  to  extort  money. 
I  am  of  opinion^  that  the  wife  has  acted  with  be-^ 
coming  spirit  in  resisting  such  an  attempt,  and 
bringing  this  case  before  the  Court.  —I  disiniss 
this  suit  with  costs. 

Y  2 
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BRIGGS  V.  MORGAN. 


^^  June  J  jg^^  'pHIS  was  a  suit  of  nullity  of  marriage,  brought 

by  the  man,  "  by  reason  of  incurable  natural 
riaglf  by^^  "  mgd-€onformation,  and  bodily  defects  in  the  per- 
STdSS'  "  son  of  the  woman."  The  libel  also  stated,  that, 
•gainst  the  wife,  at  the  time  of  the  marriage,  "  the  woman  ^as  a 
The  charge       «*  widow,  of  the  age  ot  twcnty-onc  years,  and  up- 

alloHredtobe         ,,  J     ,»  '  ' 

repelled  under       **  WardS.  ' 
the  ciicum- 
stanoesoffl^^c. 

and  by  1  denial,       Qu  the  admission  of  the  libel.  Dr.  Arnold  and 

in  the  ram  of  . 

praceatatiao,  by   Dr.  PhiUimore  objected,  that  the  circumstances,  as 
^         stated,  constituted  a  case  which  was  unprecedented ; 
that  the  woman  being  a  widow  at  the  time  of  mar* 
riage,  rdsed   a  strong  presumption  against   tiie 
truth  of  this  complaint ;  that  it  might  be  difier- 
ent,  if  the  former  husband  had  died  very  early  in 
the  cohabitation,  but  there  had  been  a  cohabita- 
tion of  eighteen  years  under  that  marriage ;  and 
that,  in  such  a  case,  it  was  not  sufficient  to  plead 
generally  the  impotence,  as  in  the  present  libel, 
to  put  the  party  on  the  disgusting  inquiry,  which 
is  the  mode  of  proof  in  such  cases,  when  brought 
in  due  time,  and  under  credible  circumstances. 
That  the  libel  was  defective  in  a  material  circafh- 
stance,  in  not  setting  forth  the  age  of  th£i  parties 
in  its  statement ;  that  the  parties  had  lived  toge- 
ther   sixteen  months,  which    Was  longer '  tiian 
might  have  been  expected,  if  the  cdse  was^ieetaily 
such  as  the  libel  described,  and  not  long  6h(iii^ 
for  the  triennalis  cohaUiatio^  which  Wa^''re^[|tuyed 
in  cases  of  disability  of  another  species.    That 
there  had  been  very  few  instances  of  suits  of  this 

nature 
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nature  against  the  wife.     It  was  submittecP,  there-     Bmooi  v. 
fore,  that  the  Court  would  not  admit  the  present 


libel,  so  as  to  put  the  woman  on  her  trial.  ^^•'^''•V,..^ 

In  support  of  the  libel,  Dr.  Jermer  and  Dr.  Lusfi^' 
ington  contended,  that  the  objections  were  incon- 
clusive. The  acquiescence  of  the  former  husband 
could  not  be  urged  as  affording  any  presumptions 
against  the  present  case ;  he  might  acquiesce  from 
motives  of  advantage  to  himself  from  the  wife's 
fortune,  or  in  the  pursuit  of  his  own  personal  in- 
dulgence. Many  reasons  might  be  assigned  why 
he  might  not  think  fit  to  complain ;  this  part  of 
the  history  was,  therefore,  immaterial.  As  to  the 
want  of  specification,  it  was  sufiicient  that  the  plea 
was  intelligible  to  the  Court,  so  as  to  induce  It  to 
apply  the  usual  modes  of  inquiry.  In  Gretnsireet 
V.  Cumyns  ♦,  a  suit  brought  by  the  wife,  the  in- 
spectors had  declared,  that  they  saw  no  necessary 
cause  of  disability;  but  the  party  admitted  the 
fact,  and  the  Court  was  satisfied.  Such  might  be 
the  result  in  this  case,  or  if  the  party  had  any 
plea,  that  could  be  offered  in  answer  to  the  matter 
of  the  libel,  more  particularly  any  thing  proceeding 
from  age,  which  was  said  to  be  so  material,  it  Ought 
to  be  set  forth  regularly.  The  Court  would  not  pre- 
sume past  age,  and  the  general  description  of  the 
parties  afforded  no  such  presumption.  It  was  a  niat» 
ter,  at  all  events,  that  ought  to  be  pleaded ;  and 
the  wifewas  not  entitled  to  defend  herself  in  this  way 
of  general  protestation,  which  furnished  no  answer 
to  the  complaint.  It  was  trusted,  therefore,  that  the 
Court  woiUd  not  refuse  to  admit  the  libeL 


U      il 


*  CoDsbu  2d  Feb.  1812.     Vid.  p.  332. 

y3  Judo- 
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BRiqot  p.  Judgment. 

J_      Sir  WilUam  Scott. — Cases  of  this  kind,  broi^ t  hy 


«i  j^}  1826.  *^®  huslS)aiid  against  the  wife,  are,  certainly,  not  very 
frequent :  It  is  said,  that  there  have  not  been  more 
than  two  instances,  established  by  proof,  in  sixty- 
years,  which  it  requires  no  very  deep  physiology 
to  account  for.     Real  defects  of  this  nature  are 
not  very  common,  I  presume,  in  our  own  sex,  and> 
prpb^'bly,  much  more  uncommon  in   the  other. 
Where  they  do  exist,  parties  will  often  be  discreet 
enpugh  to  abstain  from  marriage  entirely,  or  where 
a  marriage  has  been  contracted  in  ignorance  of  the 
defect,  there  n^ay  be  many  reasons, — some  good^ 
apd  some,  perhaps,  occasionally  bad,  which  will 
9p0rate  to  prevent  the  parties  from  making  a  public 
application  to  the  Court,  or  a  public  disclosure  of 
any  kind.    On  the  peculiar  character  of  the  pre- 
sp9t  complaint,  however,  the  possibiUty  of  such  an 
occurrence,  in  point  of  fact,  cannot  be  denied  ^ 
and,  in  point  of  effect,  upon  the  state  of  don^estic 
Hfe,  it  caqnot  be  maintained,  that  the  injury  is 
nQt  as  great  cm  the  side  of  a   husband,  as  of  a 
wife;  and  that  there  is  not  the  same  ground  of 
complaint  in  the  fullest  extent     It  is  knowq  to 
Ibrm  no.  small  article  of  discussion  in  the  canon 
law.    When  cases  of  this  species  do  occur,  they 
are,  mosit  certainly,  cases  of  a  most  unpleasant 
imture  tfi  entertain  for  the  purpose  of  judicial 
examination ;  but,  I  fear,  that  the  Court  is  not 
ifiiyQstfd  with  the  privilege  of  selecting  cases  on 
gioiiOiGU  of  personal  f($elings  of  delicacy.   Courts  of 
ti/fi^  highest  jiui^diction  ,  in  this  country  are,  fre- 
quently, conversant  in  inquiries  into  transactions^ 
most  certainly,  not  of  an  amiable  kind)  and  often  en- 
tertain 
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tertain  those  of  a  most  odious  nature ;  and  they  are    baiooi  «. 
so  compelled  to  proceed,  where  no  suffering  is  to  be     ^^^^^^^ 
relieved,  but  merely  where  punishment  is  to  be  a\Jun9\ 
inflicted:  whereas  here  the  question  relates  to  a  ^^^^-^ 
severe  private  injury  received,  and  the  pro(56edingf 
is  for  relief  and  remedy, — a  purpose,  which  has  i 
much  stronger  claim  on  the  attention  of  a  Court. 

In  the  case  of  Harris  v.  Ball* ^  the  Judge,  at 
that  time,  who  is  never  to  be  mentioned  here  btrt 
in  terms  of  the  highest  respect,  dismissed  the 
libel,  for  reasons  that  appeared  to  savour  mucflf 
more  of  moral  delicacy  than  of  legal  solidit]^^ 
but  the  Court  of  Delegates  reversed  this  sen-^ 
tencet,  holding,  ad  it  appeared,  more  correctly; 
that  Courts  are  bound  to  exercise  the  jtirisdicti^ 
which  has  been  given  them  by  law^  and  that  tliikey 
are  not  at  liberty  to  decline  it,  merely  bec^M^ 
the  cases  are  of  a  nature  offensive  to  friviiJb'  4^ 
licacy ;  and  That  Court  pursued  that  cause  tip  W  tf 
final  sentence. 

Some  objections  have  been  taken  to  this  libe)^ 
which  are  of  that  general  nature,  and  therefore  do* 
not  lead  to  any  conclusion  :  these  may  be  as  ge- 
neraDy  dismissed.  There  are  others  of  a  mdre 
particular  description,  arising  out  of  the  pardculai^ 
circumstances  of  the  case — as,  that  the  woman 
had  been  long  the  wife  of  another  man :  though 
this  may  afford  a  very  favourable  presumption,  it 
cannot  be  contended  to  be  an  estoppel  of  one 
man's  complaint,  that  another  did  not  complain^ 
who  might  have  had  the  same  cause  of  complaint,- 
but  which,  for  private  reasons,  aifecting  his  own 


*  Arclies,  1788.  t  De^eg-  ^Mk  July  1789. 

Y  4  discre- 
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fij^iGos  V.     discretion,  he  did  not  think  proper  to  bring  for-* 
^°*''^'*'     ward.    The  objection,  that  the  age  of  the  parties 


9i/»iei  is  not  set  forth,  is»  I  think,  more  material ;  since 
«4  Abo.x  •  thia  Cpurt,  in  different  cases,  has  declined  to  pro- 
ceed in  suits  where  the  parties  are  at  an  advanced 
period  of  hfe.  It  is  said,  that  the  man  is  of  sound 
health ;  but  if  he  chooses  to  take  a  wife  of  ad- 
vanced age,  he  must  take  the  consequences  with 
her ;  and  it  would  be  better  that  private  diss4p- 
pointment  should  be  endured  in  such  a  case,  than 
that  the  Court,  and  still  more  the  Public,  should 
have  the  annoyance  (for  annoyance  it  undoubtedly 
is),  of  having  such  suits  forced  upon  It,  for  the 
relief  of  a  person,  who  ought  to  have  exercised 
his  judgment  at  a  much  earlier  time^ 

Under  these  considerations,  the  Court  is  disposed 
to  admit  the  libel,  but  not  at  present;  as  It  will 
aUow  the  party  charged  an  opportunity  of  stating^ 
any  thing  which  she  may  have  to  ofier^  in  the  way 
of  protest,  that  may  induce  the  Court  to  decline 
proceeding  further  in  such  a  case^ 


On  24th  NovembeTy  this  cause  came  on  again, 
for  final  hearing,  on  the  affidavits  of  the  parties^ 

Judgment. 
Sir  William  Scott.  —  This  is  a  proceeding  for 
nullity  of  marriage,  by  reason  of  the  incuraUeimpo-^ 
tence  of  the  wife.  The  facts  necessary  to  be  stated 
are  shortly  these :— The  parties  were  married  in 
1818 ;  the  wife  being  then,  as  it  appears,  a  widow 
of  fifty  years  of  age— the  man  of  forty-two.  The 
woman  had  lived  with  a  former  husband  eighteen 
years :  they  appear  to  have  lived  in  great  amity; 

and 
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and  it  is  no  small  proof,  that  he  thought  he  had     briggi  ». 
no  right  of  complaint,  that  he  left  her  the  whole     ^''"°'''''    . 
of  his  substance  at  his  death;  and  no  pi*oeeed-.  3)jim«i  ^^^^ 
ings  were  established,  by  the  present  husband,  be-  '*  ^*'' ' 
fore  March  182G — the  libel  not  being  given  in 
'till  last  June^  sixteen  months  after  the  marriage. 
It  pleads  "  defect  incurable^  as  by  inspection  of 
*^  matrons  mil  Jurther  appear  J*"    When  the  libel 
was  debated  on  a  former  day,  the  Court  was  dis* 
posed  to  hold  it  to  be  admissible,  giving,  however, 
the  party  an  opportunity  of  ofienng,  by  way  of 
protest,  any  special  matter  that  she  might  wish  to 
address  to  the  consideration  of  the  Court,  in  thai 
stage  of  the  cause,  before  It  hurried  on  to  a  da* 
eisive  inquiry.     Affidavits  have,  accordingly,  been 
given  in  on  both  sides ;  and  the  Court  has  now 
the  unpleasant  task  of  deciding  upon  them.     It 
cannot  be  concealed,  that  cases  of  this  description    ' 
are  necessarily  attended  with  serious  mischiefs  to 
parties,  in  the  disappointment  of  very  laudable  or 
allowable   purposes  of  marriage — the  desire    of 
having  children,  and  the  lawful  enjoyment  of  each 
other's  person.      Such  cases  of  disappointment, 
so  originating,  may  not  be  frequent;  but  when 
any  such  occurs,  it  is  a  subject,  which  the  Court  \s 
boimd  to  entertain,  and  to  treat  according  to  the 
ordinary-  modes  of  investigating  the  truth  of  the 
complaint,  for  the  relief  of  the  injured  party. 

llie  usual  mode  of  proof  is,  without  question, 
liable  to  strong  objections,  on  the  ground  of  inde- 
licacy,,but  it  is  the  only  effectual  mode  of  proof; 
and  the  Court  has  already  observed,  that  It  can- 
not, from  feelings  of  delicacy  alone,  turn  aside 
from  i1^  if  necestery,  for  such  a  result  These 
are,  however^  rules  adapted  to  cases  brought  for- 
ward 
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B«iccf».     ward  with  sincere  motives,  and  under  circum-* 
^^^^'     stances,  in  which  the  consequences  may  be  sup* 


ai  amI  ,^,^  posed  to  inflict  a  real  injury  and  disappoiDtment 
**  ^'^  on  the  party,.  Diflerent  considerations  have  been 
applied  to  persons  of  advanced  age,  and  to  those  of 
an  ea^rlier  period  of  life,  with  great  reason  and  pro- 
priety. In  the  case  of  young  persons,  the  injury  is 
greater;  in  age  more  advanced,  the  mode  of 
inquiry  is  less  conclusive,  and  probably  still  more 
abhorrent  to  the  feelings  of  the  party,  who  is 
exposed  to  it*  On  considerations  of  this  kind,  tjie 
Court  required,  that  the  age  of  the  party  might  be 
stated  before  the  libel  was  admitted* 

It  now  appears,  from  the  statements  which  hsTe 
been  introduced,  that  the  woman  was  fifty  years, 
of  age  at  the  time  of  this  marriage,  rather  beyond 
the  crisis  when  the  expectation  of  children  can 
reasonably  be  entertained,  and  more  particularly  in 
the  case  of  a  woman,  who  had  been  married  many 
years  before,  and  had  no  children.   The  age  of  the 
man  is  not  much  a  subject  of  observation,  except 
that  it  is  beyond  the  octavum  lustrum^  at  which  an 
experienced  writer  describes  the  passions  to  be  in  a 
state  of  greater  composure ;  at  any  rate,  it  is  an  ag^y 
at  which  the  disappointment  on  that  account  may 
be  presumed  less  grievous,  especially  in  the  case  oi 
a  marriage  to  a  woman  older  than  himself.  This  is^ 
not  the  only  symptom  of  insincerity  in  the  present 
complaint    There  is  the  delay  of  sixteen  months, 
which  is  not  easily  accounted  for,  in  a  case  in  which 
theproof  of  continued  cohabitation  is  not  required;, 
for  in  a  case  of  actual  mal-conformation  no  sucli 
proof  is  required.  The  party,  according  to  his  own 
description  of  the  case,  might  have  made  his  a|^* 
cation  at  ^  much  earlier  periods    The  proofi  of 

10  an 
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an  effective  cohal^itation  with  the  former  hu3haDd     J;'9"*«^ 

1  1  111  /*»  1         •  />      t  MOHOAII. 

are  clear  and  stroi^,  both  by  the  affidavit  ox  the    -' 
laundress,  and  of  oUier  persons;  and  if  the  Court  ^^]Jj!''*|isoo. 
is  not  deceived  in  the  inferences  to  be.  drawp  from 
them,  it  cannot  be,  as  it  is  alleged,,  a  case  of  na* 
tural  mal-conformation  ;  though  it  may  be  a  case 
of  supervening  defect,  which  may  happen  to  the 
most  vigorous  constitution,  and  when  it  does  hap- 
pen, is  not  a  subject  of  legal  relief;  subeunt  morbi  . 
is  the  natural  description  of  late  periods  of  life; 
and  disorders,  when  they  do  come,  at  such  periods^ 
must  be  borne  with» 

The  proofs  relating  to  the  former  marriage,  and 
to  the  harmony  subsisting  between  the  husband 
and  wife,  are  attempted  to  be  denied,  in  the  affi- 
davits offered  on  the  part  of  the  plaintiff,  I  think, 
without  success.  It  has  been  attempted  also  to 
shew  something  like  an  irregular  cc^atxtation  of  .  . 
the  former  husband  with  other  females,  under  a 
declaration,  Aat  his  wife  was  no  Wffi:  Jbr  him. 
This  is  a  loose  declaration,  supported  chiefly  by 
the  oath  of  the  plaintiff,  on  hearsay,  and  by  the 
sister  of  the  former  husband,  who  had  been  disap- 
pcnnted  in  the  disposition  of  his  fortune.  I  think, 
however,  that  this  history  is  disproved ;  and  that, 
though  he  might  have  had  such  connexions  in  early 
life,  he  quitted  them  on  marriage,  and  never  after- 
wards renewed  them.  This  is  another  feature  of 
insincerity,  which  strongly  disinclines  the  Couit 
from  proceedkig  further  in  this  case.  Under  such 
circumstances,  the  Court  will  not  think  Itself  jus- 
tified  in  exposing  a  woman  of  this  advanced  age 
to  the  only  proofs  (certainty  of  an  ofiensive  na^ 
ture),  by  which  the  alleged  defect  can  be  satis- 
factorily established.      It  will  not  wade  further 

VOL.  11.  V  6  into 
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Bticot  p.     into  the  history  of  these  parties.    If  the  husband 
is  seriously  convinced,  that  he  is  entitled  to  this 


^\itio.Telief,  he  must  seek  it,  by  appeal^  in 
Court ;  but  I  will  not  compel  the  wom 
to  this  process. — Woman  dismissed. 


isijug,\Bt\.  In  another  case  of  the  same  kind,  the  Court, 
upon  the  report  of  Sir  Astlej/  Cooper,  Mr.  Thomas, 
and  Dr,  Key,  which  was  read  m  camerd,  pro- 
nounced  the  case  proved,  and  signed  the  sentence 
of  nuUitv. 


9d/e6. 1B19.  In  the  case  of  Greens TREET,  falsely  called 
Vide  wpn,  CUMTNS,  t'.  CuMYNS  ;  which  was  a  suit  of  nuUi^ 
^*  of  marriage,  instituted  by  the  woman,  by  reason  cwf 

incurable  impotence  on  the  part  of  the  man. 

JUDGMENTc 

Sir  William  Scott.^l  think  there  is  enough  to 
satisfy  the  Conrt,  that,  at  the  time  when  this  mar- 
riage took  place,  there  was  incompetency,  on  the 
part  of  the  man,  to  perform  the  duties  of  marriage; 
a  capacity  to  perform  which  is  necessary  to  render 
it  valid.  The  Court  is,  upon  the  whole,  satisfied  c£ 
the  existence  of  this  fact,  and  that  there  ha8>been 
no  collusion  between  the  parties.  There  is  an  air 
of  truth  and  sincerity  in  the  evidence ;  and  the 
party  appears  willing  to  compensate,  as  far  as  is  in 
his  power,  tlie  injury  which  he  states  he  has  igno- 
rantly  done. — The  Court  pronounced  the  sen- 
tencc  of  nuUitv. 
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The  Office  of  The  Judge  promoted  by 
GILBERT  V.  BUZZARD  and  BOYER. 

^J^HIS  was  a  case  of  articles  exhibited  against  19  Jufy\^  .^ 

the  defendants,  acting  as  Churchwardens  of  the  ftif^o/ieai 

parish  of  St.  Andrew,  Holbom,  for  preventing  the  Right  of  burial, 

interment  of  a  parishioner  in  an  iron  coffin.  ^"2^?^ 

far  restraioed  by 

An  allegation  was  now  offered  on  the  part  of  the  JJISSf  SSJS!^ 
Churchwardens,  setting  forth  the  circumstances  °*«"««»  ^^^ 
of  the  parish,  with  respect  to  the  number  of  the  i^i^ofdi 
population,  and  the  quantity  of  ground  appro-  SSd'iZtS"' 
priated  to  the  burial  of  the  dead.  ^^^^thf 

On  the  part  of  the  promoter,  Dr.  Arnold,  l)r, 
Jermer,  and  Dr.PhilHmore  objected,  that  the  first 
article  entered  into  the  particulars  of  misconduct  im- 
puted to  the  parties  employed  in  conducting  this 
interment,  but  only  with  a  view  to  embarrass  and 
obstruct  the  main  question,  which  related  to  the 
right  of  the  executors  to  use  their  own  discretion, 
in  burying  the  deceased  in  any  material,  which 
tliey  thought  most  proper.  This  was  a  discretion 
which  had  been  constantly  exercised,  and  without 
opposition.  Stone,  lead,  wood,  oak,  or  elm  had 
been  used  indifferently.  Under  a  late  invention, 
iron  bad  been  used,  with  great  advantage  as  to 
the  means  of  securing  the  dead  from  being  re- 
moved or  disturbed,  which  was  a  subject  of  legal' 
p<^iey,  and  had  been  «o  considered  in  the  Courts 
of  Common  Law.  *     To   this    invention  great 

*  The  King  y.  Lj/nn.  2  T.R.  733. 

opposition 
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oiLBEBTv.    opposition  had  been  given ;  and  the  question  for 
*'b^ee.*^  decision  of  the  Court  was,  whether  that  discretion 
was  not  matter  of  right,  and  freely  to  be  exercised. 


Vn^}^^*^*  without  obstruction  from  the  parish  officers* 
4th  JKiy  iMi.  -jTie  ostensible  ground  of  objection  was,  the  ap- 
prehension of  public  inconvenience,  in  occupjdng 
a  greater  proportion  of  the  burial  grounds.  labulk,. 
iron  plate  was  less  than  wood,  being  only  one-twelflh 
of  an  inch  in  thickness;  and  would,  therefore, 
occupy  less  space  than  wood.  It  was  said  to  be 
imperishable ;  but  it  is  not  more  so  than  lead ; 
and  if  the  principle  is  admitted,  it  would  be  in 
the  power  of  the  Churchwardens  to  exercise  aa 
arbitrary  control  over  all  other  articles,  permitting 
only  such  as  will  soonest  perish^  It  is  conceive^ 
that  they  have  no  .such  right ;  the  church-yard  is 
common  to  all  parishioners  for  interment,  but  a 
particular  spot  being  once  assigned  for  tlie  inter- 
ment of  a  particular  person,  is  severed  or  parted 
off,  and  appropriated,  and  the  Churchwardens 
have  no  right  to  interfere  with  such  occupaf- 
tion,  by  speculating  on  the  perishing  of  the  body 
once  deposited,  with  a  view  to  future  inteniieDt&  in 
the  same  ground.  To  represent  this  rig^t  to  the 
use  of  the  common  cemetery,  as  merely  tempo-' 
rary,  is  contrary  to  the  most  received  notiona  of 
propriety  and  to  common  feeling,  as  expressed  in 
the  popular  language  of  mankind.  The  inviola^ 
bility  of  sepulture  is  among  the  most  ancieqt  and 
universal  rights ;.  it  is  signified  in  corre^K>nduig 
forms  of  speech,  as  **  our  last  home'^^not  tojfe.dii^ 
**  turbedf''  &c.  **  ut  requUscat  in  pace  udqne  ad  rfimt-' 
^  rectionem^  ;f'  and  consectatioa  of  such  places  is 
used,  that  they  may  rest  secure  from  indigni<^  This 

f  ■     ■-■;  ' * — 

*  2  Iwt.  489. 

is 
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is  a  right  which  may  ferminate,  like  others^  when    gilbiit  ». 
all  signs  of  appropriation  have  disappeared ;  but     ^botIV^ 
the  law,  which  sanctions  the  appropriation,  will  ■■ 
protect  the  use  of  it,  and  will  not  countenance  a  s'j^^}'*^^* 
principle  so  adverse  as  this,  which  seeks  to  facili-  ♦^^*«'>*ai. 
tate  the  destruction  of  the  evidence,  by  which  it  i$ 
to  be  maintained.    The  inconvenience,  which  is 
alleged,  will  not  afifect  a  l^al  right,  'till  it  becomes 
extreme,  and   matter  of  absolute  necessity:  no 
such  effect  can  be  alleged  at  present,  to  justify 
the  obstruction  which  has  been  offered  to  this  ior 
terment  by  the  parish  officers ;  and  they  are  justly 
liable  to  be  proceeded  against  in  this  form. 

On  the  part  of  the  Churchwardens,  Dr.  Swab^, 
Dr.  Lushington,  and  Dr.  Dodson  contended,  that 
the  present  allegation  was  responsive  to  the  charges 
in  the  articles,  and  was  not  to  be  consid^red^ 
therefor^,  as  merely  introducing  collateral  matter 
in  what  it  pleaded.    Some  control  must  necessap 
rily  be  exercised  over  places  of  public  interment 
in  populous  cities,  which  could  not,  otherwise,  be 
made  adequate    to    the  general    use.     In  order 
to  support  the  public  interest,  it  was  not  necessary 
to  deny  the  right  of  parishioners  to  be  buried  in 
the  public  ground ;  but  this,  like  all  other  rights, 
was  to  be  so  used  as  not  to  injure  or  infringe  on 
the  rights  (^  others.    This  limitation  could  not: 
be  enforced  in  any  way  so  natural  and  compatible 
with  common  interests  and  common  feelings,  as 
by  restricting  the  artificial   prolongation  of  the 
appropriate  use  beyond  tile  course  of  natural  de^ 
cay,  by  inventions  like  the  pees^it.    The  notion 
that  tfaef  first  ocicupi^rs  are  to  remain,  cf^jt^rc^  in  ex- 
clusive  possesion  of  the  soil  for  ever^  is  un&unded; 

aU 
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GiLifctT  0.    ail  that  the  decency  or  sanctity  xyf  sepvltare  requiri^ 
BoTCR.       is,  that  the  bodies  may  remain,  un violated,  for  the 


—  time  of  natural  decay.     The  artificial  preservation 

8  -ATw.  }  "*®-  of  bodies  is  not  required  by  our  laws,  religion,  or 
4(hMayi%ii.  jjj^jjjjgj.g^  a^  jj^y  havebeen  the  object  of  the  Ca- 
tacombs, and  spacious  Pyramids  of  Egypt.     It  is 
said,  that  there  is  no  law  which  expressly  prohibits 
the  use  of  such  materials;  that  stone  has  been  some- 
times used,  and  lead.    It  is  not  necessary  to  pro- 
-    duce  a  written  law;  it  will  be  sufficient,  if  the 
necessary  convenience  of  society  requiriQg  some 
UmitatioD,  has  introduced  a  custom  and   usage, 
which  has  been  upheld  by  the  sanction  of  the  law. 
iThis  limitation  of  the  right  of  sepulture  m^y  be 
found  in  the  form  and  order  of  consecration,  by 
which  ground  is  set  apart,  from  all  ordinary  pur- 
.    poses,  for  the  iiiterment  of  the  inhabitants,  on  .the 
petition  of  the  parishioners,  at  their  expence,^  and 
sustained  by  parochial  charges,  under  the  obliga^ 
tion  of  procuring  iresh  ground  for  the  decent  in^ 
tennentofthe  parishioners  in  the  usual  and  ac« 
customed  manner.     What  materially  contravenes 
all  these  objects  of  public  policy  cannot  be  miMn- 
tained,  as  the  exclusive  right  of  individuals. 
,  The  present  claim  is  not  agreeable  to  accus- 
tomed usage :  on  the  contrary,  it  has  excited  the 
alarm  of  aU  the  parishioners,  and  justly  caUed  for 
the    interference   of  those,   to  whose  care  the 
interests  of  the  parish,  in  such  matters,  is  by  law 
confided.    The  allegation  «3tates  the  population  of 
the  parish  to  be  30,000  inhabitants;    that  the 
average  number  of  fimerals  is  about  800  in  a  year, 
and  that  their  number  is  continually  increa^ii^y 
That  there  are  three  burial  grounds,  the  two  ^^es^ 

on 
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on  special  terms  vested  in  trustees,  and  liccessible    gilbert  w 
only  on  higher  fees — and  they  are  not  large ;  and  ^'^y»K.*^ 
that,  from  this  alteration  in  the  mode  of  interment,  ' 
if  it  should  be  generally  adopted,  the  ground  woilld  l^y^}^^'^ 
soon  become  useless,  and  the  parish  could  not  pro^  ^^-^i^viwi- 
cure  more,  but  at  a  considerable  distance  from  the 
church,  or  even  from  the  parish,  which  would  be  at* 
tended  with  great  inconvenience  and  expence  to  the 
inhabitants,  in  the  mode  of  conducting  funerals. 

It  is  said,  that  the  churchwardens  are  not  to 
speculate  on  future  inconvenience ;  but  that  is  ad« 
vanced  without  authority.  If  a  great  inconvenience 
is  reasonably  certain  to  ensue,  it  could  not  be  wrong 
in  the  parish  officers  to  interfere,  and  warn  the 
parties,  that  the  interment  could  not  be  permitted, 
in  this  form.  The  ground  might,  otherwise,  be 
closed  up,  as  was  necessary  at  Bristol^  being  dan* 
gerous  to  the  health  of  the  city.  It  is  said,-  that 
the  dimensions  are  actually  smaller  than  tho^e  of 
wood,  in  the  present  invention ;  but  ofhd^  may 
increase,  and  who  is  to  keep  a  perpetual  check 
upon  them.  Other  metallic  substances  may  be 
adopted,  such  as  cast  iron,  which  would  be  still 
more  imperishable.  It  may  be  true,  that  stone 
has  been  used,  but  not  frequently  ;  and  lead,  but 
not  commonly,  and  chiefly  in  vaults,  at  additional 
fees,  which  prevent  the  common  use  of  it.  In 
London^  lead  is  forbidden,  yet  here  a  more  im«- 
perishable  metal  is  claimed  to  be  used,  as  of  com- 
mon right.  It  is  asked,  where  the  restriction  is 
to  stop  ?  If  a  novel  and  inconvenient  mode  is  in- 
troduced, contrary  to  the  will  of  the  parishioners, 
the  Court  will  have  the  power  to  restrict  it ;  as  is 
usually  done  in  respect  to  vaults,  which  are  not 
granted,  but  with  the  consent  of  the  parishioners, 

VOL.  II.  z  and 


988  CASES  DETERMINED  IN  THE 

GtL^tmrw.   and  by  the  authority  of  the  Ordinary.    Agreeably 


to  this  principle,  it  i^peared  to  be  the  unanimous 

~ — '         opinion  of  the  Judges  of  the  King's  Bench,  on  a 

t  ir«p.  /'^^  late  application  which  was  made  to  that  Court,  in 

^   M^fti.   ^j^  ^^^^^  ^^  ^j^^  j^  ^^  ^  matter  of  ecclesiastical 

cognizance,  and  properly  subject  to  the  regulation 
of  this  Court  This  power  has  been  at  all  times 
exercised  in  analogous  cases,  either  by  restrain- 
ing the  permission,  or  by  modifying  the  use  <^ 
it  by  proportionate  fees ;  and  it  is  trusted,  that 
the  Court  will  see  the  necessity  of  interfering,  to 
prevent  so  great  an  inconvenience,  as  must  be 
occasioned,  by  the  general  use  of  this  novel  mode 
of  burial,  in  populous  parishes.  ^ 

Judgment. 
«th  Aw.  1820.       Sir  WilUam  5co//.— This  suit  is  brought  by  John 

Gilbert^  parishioner  of  Saint  Andreafs^  HoUnnm^ 
against  John  Buzzard  and  fViUiam  Boyer^  church- 
wardens of  that  parish,  for  the  offence  of  obstruct- 
ing the  interment  of  his  wife,  Mary  Gilbert.  The 
Criminating  articles  state,  in  substance — thatshe  was 
likewise  a  parishioner,  and  died  on  the  Sd  o£  March 
1819;  that  her  body  was  deposited  in  an  iron 
coffin,  and  proper  notice  given  of  the  intended 
interment,  and  the  usual  fees  paid  for  such  a  bu- 
rial;  but  that  the  Churchwardens  prevented,  by 
ibrce,  the  burial  from  taking  place ;  and,  in  con- 
jiequence  thereof,  the  body  was  deposited  in  the 
bone-house,  wh^e  it  remains.  That  the  iron  coffill 
.would  take  up  less  space  than  a  wooden  one ;  and 
is  so  constructed,  as  to  prevent  the  body  from 
being  taken  out.  That  again,  on  the  14th  of  AprS, 


*  2  Bamiwell  and  Aldenou,  p.  806. 
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in  the  present  year,  a  written  notice  was  given  to  gilbi^t  ». 
the  Rector,  Churchwardens,  and  Sexton,  of  an  in-  ^'^^*^^*°** 
tended  funeral  on  the  1 8th,  and  a  written  answer  —  ' 

returned,  by  the  Churchwardens,  that  they  would  a  aS^?^}^**^ 
not  permit  it.  That  the  demand  of  interment  waa  4*  Jiety  imi. 
actually  made  on  the  day  mentioned;  but  that 
the  Churchwardens  refused  to  permit  the  inter- 
ment, unless  the  body  was  taken  out  of  the  iron 
coffin ;  and  forbad  any  grave  to  be  prepared  for 
its  reception. 

The  defensive  allegation  states  in  substance*— ^ 
That  the  account  given  by  the  promoter  misre-* 
presents  the  transactions:— -that  nothing  was  said 
by  Gilbert^  on  his  first  application,  about  an  iron 
coffin,  though  he  was  then  informed,  that  the  parish 
would  not  receive  one )  but  that  he  said  it  was  to 
be  of  wood.  He  paid  the  usual  fees,  and  not  'till 
then  declared  it  was  to  be  of  iron^  and  refused  to 
take  back  the  fees.  That  a  Select  Vestry,  which 
governs  the  parish  concerns,  being  assembled,  took 
the  subject  into  consideration,  and  passed  a  reso« 
lution  not  to  admit  the  iron  coffin  ;  and  a  copy  of 
such  resolution  was  served  upon  the  undertaken 
That^  on  the  9th  of  March^  a  forcible  entry  was 
made  into  the  church-yard,  and  a  great  disturb^ 
ance  took  place*  by  a  tumultuous  demand  for 
the  body,  and  for  its  interment;  but  the  burial 
was  not  permitted  to  take  place,  and  the  body 
remains  in  the  bone-house.  That  the  parish  is 
very  large  and  populous,  containing  an  increasing 
population  of  30,000  persons — that  the  annual 
burials  are  above  800,  and  are  increasing  —that 
they  have  three  burial  grounds,  besides  the  church'^ 
yard,  all  nearly  filled  with  corpses.    That  they 

z  S  would 
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otLBttf  r.    would  soon  be  rendered  useless  by  the  introduce 

^Bnlir^  tion  of  iron  coffins ;  that  it  is  impossible  to  obtain 

j^^^.  ^ —    new  burial  grounds,  but  at  an  enormous  expence, 

tMv.  /'•*••  and  with  grievous  inconvenience.    That  their  pro- 

ceedings  bad  been  all  guided  and  authorized  by 
the  Select  Vestry,  and  by  the  parish  at  large. 

The  suit  appears  to  have  begun  under  strong 
feelings  of  mutual  irritation^  which  have  now 
properly  subsided ;  and  the  parties  have  agreed  to 
take  the  opinion  of  the  Court  upon  the  dry 
question  of  right,  without  introducing  into  it,  any 
imputation  of  misconduct  on  either  side,  or  en- 
grafting upon  it  any  demand  of  penalties  to  be 
inflicted,  or  costs  to  be  decreed.  In  this  act  of 
amnesty  the  Court  willingly  concurs,  and  there- 
fore forbears  to  repeat  any  observations  upon  the 
strange  wanderings,  into  which  the  case  has 
strayed,  since  the  transaction  happened,  which 
appears  now  in  its  regular  form  of  proceeding. 

Before  entering  into  the  immediate  question.  It 
may  not  be  entirely  useless  or  foreign  to  remarks 
ihsi  the  most  ancient  modes  of  disposing  (^  the 
bodies  of  the  dead  mentioned  by  history,  are  by 
burial  or  by  burning,  of  which  the  former  appears 
to  be  the  more  ancient.   Many  proofs  of  this  occur 
in  the  sacred  history  of  the  patriarchal  ages,  in 
which  places  of  sepulture  appear  to  have  been 
objects  of  anxious  acquirement,  and  the   use  of ' 
them  is  distinctly  and  repeatedly  recorded.    The 
example  of  the  Divine  Founder  of  our  religion  in 
tli6  immediate  disposal  of  his  own  person^  imitated 
by  that  of  his  disciples  and  followers,  has  con** 
firmed  the  indulgence  of  that  natural  feeling, 
which  appears  to  prevail,  against  the  instant  axt± 

entire 
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entire  dispersion  of  the  body  by  fire,  and  has  very    gilik«t  v. 
generally  established  sepulture,  as  the  customary   ^°^y".*°^ 

practice  of  christian  nations.     Sir  Thomas  Brown  - 

thus  expresses  himself,  in  his  quaint  but  energetic  i^j^}^"©- 
manner,  in  his  treatise  upon  urn-burial.     "  Men  4tJv^«yiMi. 
have  been  fantastical  in  the  singular  contrivances 
of  their  corporal  dissolution ;  but  the  soberest 
nations  have  rested  on  two  ways^  inhumation 
and  burning.     That  interment  is  of  the  elder 
date,  the   examples  of  Abraham  and  the  Pa^ 
^*  triarchs  are  sufficient  to  illustrate;  but  Chris- 
tians have  abhorred  the  way  of  obsequies  by 
fire,  and  though  they  sticked  not  to  give  their 
**  bodies  to  be  burnt  in  their  lives,  detested  th^t 
mode  after  death,  affecting  rather  a  depositure 
than  an  absumption^  and  conforming  themselves 
to  the  will  of  God,  which  required  them  to 
^y  return  again,  not  to  ashes,  but  unto  dust.'^ — 
But  burning  was  not  fully  disused 'till  Christianity 
was  finally  established,  which  gave  the  final  ex- 
tinction to  these  sepulchral  bonfires."  * 
The  mode  of  depositing  in  the  earth  has,  how- 
ever, .  h  ^elf  varied  in  the    practice    of  nations. 
Mihi  quidemj**  says  Cicero^  "  antiquissimum  sepuU 
turce  genus  id  videturfuisse^  quo  apud  Xenophon- 
tern  Cyrus  uHturJ*\    That  great  man  is  made 
by   bis   historian  to  declare,   in    his    celebrated 
dying  speech,  *^  that  he  desired  to    be    buried 
"  neither  in  gold  nor  in  silver,  nor  in  any  thing 
else,  but  to  be  immediately  returned  to  the 
earth  j  for  what,"  says  he,  "  can  be  more  blessedf 
*'  than  to  mix  at  once  with  that  which  produceth 

^--n .  

*  C.  1  &  2.  t  C^ic-  de  legibus,  lib.  2.  6. 22.  . 
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oiLiEET  ».    "  and  nourisheth  every  thing  excellent  and  bene- 
^"^TEE.*""*  •*  cial  to  mankind/'  There  certainly,  however,  oc- 

curs  very  ancient  mention  (indeed  the  passage  itself 

sVw.  i  "*®"  rather  insinuates  the  same  indirectly)  of  sepulchral 
♦th^«yi««i.   cijcgts^  Qr  ^hat  we  call  coffins,  in  which  the  bodies 

being  inclosed,  were  deposited  so  as  not  to  come 
into  immediate  contact  with  the  earth.  It  is 
recorded  specially  of  the  patriarch  Joseph^  that 
«  when  he  died,  he  was  put  into  a  coffin  and  em- 
f  ^*  halmed;^  both  of  these  being,  perhaps,  marks  of 

distinction  to  a  person,  who  had  acquired  high  and 
inerited  honours  in  that  country.     It  is  thought  to 
be  strongly  intimated  by  several  passages  in  the 
sacred  writings,  both  old  and  new,  that  the  use  61" 
coffins,  in  our  meaning  of  the  word,  as  inclosing 
chests  deposited  in   the  earth,  was   not   familiar 
amongst  the  Jews ;  and  it  is  an  opinion  not  lightly 
entertained  by  some  of  the  Learned,  that  such  was 
the  case  likewise  in  the  practice  of  the  Greeks  and 
the  Romans.     It  is  some   confirmation  of  that 
opinion,  that  there  is,  perhaps,  no  word  in  the 
language  of  either  of  them,  that  is  exactly  s3mony. 
inous  with  our  word  coffin,  though  the  word  itself 
is  borrowed  from  both  languages,  though  in  another 
signification.*    The  Grecian  terms  usually  adduced 
jeferring  rather  to  the  feretnm  or  bier  on  which 
the  body  was  conveyed,  than  to  a  chest,  or  trunks 
in  which  it  was  shut  up ;  and  the  Roman  terms 
iu:e  either  of  the  like  signification,  or  are  mere 
general  words  (such  as  arca^  hculitSf  and  the  Uce) 
without  any  funeral  meaning,  and  without  impljring 

*  Re^iyo^  —  Cophinus  foenumque  supellex.  Juv.  iii*  14.   In  botli 
lapguag^  the  word  sigtiifi^  a  basM, 
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^y  final  destination  of  the  substances  which  com-   gilbert  v. 
pose  them,  to  a  deposition  in  the  earth  along  with       botkr. 
a  human  body.  , 

The  practice  of  sepulture  has  also  varied  with  sV^o  ^•^^ 
respect  to  the  places  where  performed. — In  ancient  *^  •*^«3'"«** , 
times  caves  seem  to  have  been  in  high  request  — 
then  gardens^  or  other  private  demesnes  of  pro- 
prietors—  inclosed  spaces  out  of  the  walls  of 
towns  —  or  by  the  sides  of  roads  (siste  viator)  -7- 
and  finally,  in  Christian  countries,  churches  and 
church-yards,  where  the  deceased  could  receive 
the  pious  and  charitable  wishes  of  the  Faithful,  who 
resorted  thither  on  the  various  calls  of  public 
worship.*  In  our  own  country,  the  practice  of 
burying  in  churches  is  said  to  be  anterior  to  that 
of  burying  in,  what  are  now  called,  church-yards,, 
but  was  reserved  for  persons  of  pre-eminent, 
sanctity  of  life.  Men  of  less  memorable  merit 
were  buried  in  inclosed  places  not  connected  with 
the  sacred  edifices  themselves.  But  a  connexion, 
imported  from  Rome  by  Cuthbert^  Archbishop  of 
Canterbury 9  took  place  about  the  year  750;  and 
^aces  of  ground  adjoining  the  churches  were 
carefully  inclosed,  and  solemnly  consecrated,  and 
appropriated  to  the  burials  of  those,  who  had  been 
entitled  to  attend  Divine  Service  in  those  churches;. 
and  who  now  became  entitled  to  render  back  into 
thcne  places  their  remains  to  earth,  the  common 
mother  of  mankind,'  without  payment  for  the 
ground  which  they  were  to  occupy,  or  for  the  pious 
offices  which  solemnized  the  act  of  interment. 

In  what  way  the  mortal  remains  are  to  be  con-^ 
veyed  to  the  grave,  and  there  deposited,  I  do  not. 


■ri       ■      ^^^m^^ 


*  Vid^  HfrkouTt  Loix  Eocl.  p.  504* 
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GiLBKET  ^.    find  any  positive  rule  of  law,  or  of  religion^  tluit 
^b^yW"^.  prescribes.     The    authority  under  which  the  re- 


'  ceived   practices    exist,    is  to   be   found  in  our 

J^2^?  i8«c.  manners,  rather  than  in  our  laws — they  have 
4tkiifcyi89i.  their  origin  in  natural  sentiments  of  public  de- 
cency and  private  affection  —  they  are  ratified  by 
common  usage  and  consent ;  and  being  attached 
to  a  subject  of  the  gravest  and  most  impressive 
'  nature,  remain  unaltered  by  private  caprice  and 
fancy,  amidst  all  the  giddy  revolutions  that  are 
perpetually  varying  the  modes,  and  fashions,  that 
belong  to  the  lighter  circumstances  of  human  life* 
^  That  bodies  shotdd  be  carried  in  a  state  of  naked 
exposure  to  the  grave,  would  be  a  real  ofience  to 
the  living,  as  well  as  an  apparent  indignity  to  tke 
dead.  Some  invoJucrOy  or  coverings,  have  been 
deemed  necessary,  in  all  civilized  and  chrilatian 
countries ;  but  chests  or  trunks  containing  the 
bodies,  descending  along  with  them  into  the  graiafc, 
and  remaining  there  till  their  own  decay,  cannot 
pl^ad  either  the  same  necessity,  nor  the  same 
general  use. 

I  have  already  mentioned  three  nations  of  anti- 
quity, two  of  them  highly  polished,  in  whidi  such 
a  practice  is  reasonably  supposed  not  to  have  been 
familiar.  In  the  eastern  parts  of  modem  Europe^ 
the  Christians,  generally  members  of  the  Greek 
church,  >as  well  as  their  Mahometan  masters^  the 
TurkSf  are  carried  upon  open  biers,  and  irom 
thence  descend,  in  their  shrouds,  or  funeral  ^vest- 
xnents  only,  into  their  graves.  Such  is  likewise  the 
general  practice  of  Asia,  in  those  parts  where  the 
,  practice  of  burning  does  not   continue  to  exist. 

Such  is  also  represented  to  be  the  mode  of  inter- 
ment in  the  great  European  establishments  of  South 

America. 
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America.    In  Western  and  Northern  Europe,  the    oilb«»t  »• 
use  of  sepulchral  chests  has  been  more  genera).   ^"^StS.*** 

In  our  own  times,  an  attempt  was  made  by  a  great — 

European  Sovereign*  to  abolish  the  use  of  them  g^z^*}"**^' 
in  his  Italian  dominions.  The  attempt  was  much  4th  Ji^iwi. 
applauded  by  some  philosophers,  on  the  physical 
ground^  that  the  dissolution  of  bodies  would  be 
accelerated,  and  the  dangerous  vdrulence  of  the 
fermentation  disarmed,  by  a  speedy  absorption 
of  the  noxious  particles  into  the  suiTOunding  soiL 
Whatever  might  be  the  truth  of  this  theory,  the 
measure  was  unfortunately  accompanied  by  regu- 
lations which  prescribed,  that  bodies  of  every  age, 
and  of  both  sexes,  and  of  all  ranks  and  conditions, 
and  of  every  species  of  mortal  disease,  however 
hideous  and  loathsome,  should  be  brought  oat, 
naked  from  the  houses,  and  tumbled  into  a  night- 
cart  at  the  sound  of  a  bell,  and  conveyed  to  a  pit» 
beyond  the  city  walls,  there  to  rot  in  one  common 
mass  of  undistinguished  putrefaction  —  regulations 
which,  as  might  have  been  foreseen,  were  so 
strongly  encountered  by  the  natural  feelings,  and 
established  habits,  of  a  highly  civilized  and  polished 
people,  that  it  was  found  necessary,  at  no  great 
distance  of  time,  to  bury  the  edict  itself,  by  a  total 
revocation. 

In  our  own  country,  the  use  of  coffins  is  ex- 
tremely ancient,  though,  most  probably,  by  no 
means  general.— They  are  actually  found  of  great 
antiquity,  of  various  forms,  and  of  various  ma- 
terials—  of  wood  —  of  stone  —  of  metals  —  of 
marble  —  and  even  of  glass.t    Coffins,  says  Dr. 


*  Leopold,  G.D,  of  Tuscany,  A.D.  1786.    Vid.  Ann.  Rc^. 
vol.  xxviii.  p.  44. 

t  Vid.  Gougb's  Sepulchral  Monuments. 
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GiL»»iT  0.   Jahnsaih  in  his  €xplicati<Hi  of  the  word*  care  made 
^SIw.*^  Of^B^^^^  ^^  '^O'f'ious  other  matters.    From  the  ori^ 
■  ginal  expence  c^  some  of  these  materials,  or  from 
^^j^}is2o-  the  labour  requisite  in  the  preparation  of  them  for 
4ih  Mi^f  w«»-  this  use,  or  from  both,  it  is  evident  that  most,  if 
not  all  of  them^  must  have  been  occupied  by  per- 
sons who  had   filled  the  loftier  stations  of  life. 
In  modem  practice,  chests  or  coffins  of  wood  or 
l9ad,  or  both,  are  commonly  used  by  persons  who 
can  afford  to  pay  for  them  —  for  persons  in  abject 
poverty  (whom  the  civil  law  technically  calls  the 
miserabittter  egem)^  what  is   called  a  shelly   and 
which,  I  understand,  to  be  an  imperfect  coffin^ 
and  is  successively  used  for  different  individuals, 
in  some  very  populous  parishes ;   unless  public 
or  private  charity  supplies  something  better  as  the 
vehicle.      Persons  dying   at  sea  are,   I  believe, 
not  unfrequently  consigned  to  the  deep,  wrapped 
up  in  their  hammocks  or  sleeping  beds  —  but  I 
know  not,  that  any  of  these  are   nominatim  or 
directly  required,  by  any  authority  whatever. 

A  statute  of  Charles  Sd.  *  requires,  that  coflEuia 
shall  be  lined  with  woollen,  but  it  does  not  require, 
that  coffins  shall  be  used.  It  is  to  be  observedt  that 
ia  the  funeral  service  of  the  Church  of  England^ 
there  is  no  mention,  indeed,  there  is  rather  an  ap- 
parently studious  avoidance  of  any  mention,  of 
coffins.  It  is  throughout  the  whole  service,  the 
corpse  or  the  body.  The  officiating  priest  is  ta 
meet  the  corpse  at  the  gate  of  the  churchyard  — 
9t  a  certain  part  of  the  service,  dust  is  directed 
to  be  thrown,  not  upon  the  coffin^  upon  Uie  bodjfm 


4^ 
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In  another  part,  certain  portions  of  holy  writ,  or    ^^^1^^ 
of  pious  admonition,  are  to  be  recited,  whilst  the       Botbk. 
corpse  is  making  ready  to  be  put  into  the  grave.  ^  jtu  i 
I  observe  likewise,  that,  in  old  tables  of  burial  sN<m.  /"»^- 
fees,  a  distinction  of  payment  is  made  for  coffined  ** 

funerak  and  uncoffined  funerals.  There  is  one  of 
1627,  exhibited  by  Sir  H.  Spehnan  in  his  Tract 
do  Sepidturdj  in  which  a  certain  sum  is  charged 
for  a  coffined  juiieraly  and  about  half  that  sum  for 
an  uncqffined  juneral^  and  expressly  under  those 
descriptions.*  From  which  I  draw  this  conclu- 
sion of  fact — that  unc((ffined  ixmev^X^  were,  at  that 
time,  by  no  means  so  unfrequent  as  not  to  require 
a  particular  notice  and  provision.  I  think,  I 
might  also  venture  to  deduce  this  conclusion,  a 
conclusion  by  no  means  impertinent  to  the  pre- 
sent enquiry,  that,  even  at  that  time  it  was  recog- 
nized as  not  unjust,  that  where  the  deceased,  by 
the  use  of  his  coffin,  took  a  longer  occupancy  of 
the  ground,  he  should  compensate  the  parish  by 
an  increased  payment. 

*  A  vestry  constitutioUy  24  Nor,  1627. — 25  April  1628. 
Whoever  shall  be  buried  in  Uie  chanc jU  shall  pay  to  the  paruh 
as  shall  be  agreed: 

•  For  interring  the  corpse  •  -  -    0  10    0 

In  the  isles  of  the  chancel. 

To  the  churchwardens  for  the  ground 

To  the  parson  for  interring  the  corpse 
In  the  body  of  the  church. 

To  the  churchwardens  for  the  ground 

To  the  parson  for  interring  the  corpse 
In  the  churchyard. 

To  the  parson  for  interring  the  corpse 

To  him  in  like  manner  for  every  child    ' 

under  7  years  -  -        -    0    2    8 

All  these  double  for  every  stranger.    - 

Spef man's  Works,  p.  185. 

VOL.  II.  *  z  6  The 
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Giumr  V.        Xhe  argument,  therefore,  that  rests  the  right  of 
BoTSB*       admission  for  particular  coffins,  upon  the  naked 


right  of  the  parishioner  to  be  buried  in  his  parish 

•  ii^  |A«<ot  churchyard,  seems  to  stop  short  of  that  which  is 
^3idifi9»i^  requisite  to  be  proved^  the  right  of  being  buried 

in  a  larg^  chest  or  trunk  of  any  materials,  metallic^ 
or  other,  which  his  executors  may  think  fit.  The 
rule  of  law  which  says,  that  a  man  has  a  right  to 
be  buried  in  his  own  churchyard,  is  to  be  found, 
most  certainly,  in  many  of  our  authoritative  text 
writers  j  but  it  is  not  quite  so  easy  to  find  the  rule, 
which  gives  him  the  right  of  burying  a  large  chest 
or  trunk  in  ccHnpany  with  himself. — That  is  no 
part  of  his  original  and  absolute  right,  nor  is  it 
necessarily  involved  in  it. — That  right,  strictly 
taken,  is  to  be  returned  to  his  parent  earth  for  disso« 
lution,  and  to  be  carried  thither  in  a  decent  and  inoC* 
fensive  manner.  When  these  puirposes  are  answered, 
his  rights  are,  perhi^s,  fully  satisfied  in  the  strict 
sense  in  which  any  daim,  in  the  nature  of  an  ab* 
solute  right,  can  be  deemed  to  extend.  At  the 
same  time,  it  is  not  to  be  denied,  that  very  natural 
feelings  prompt  to  something  beyond  this — to  a 
continuation  of  the  frame  of  the  body,  beyond  its 
immediate  consignment  to  the  grave.  An  indul- 
gence of  such  feelings,  highly  allowable  in  them* 
selves^  naturally  enough  engrafb  itself  upon  the 
original  right,  so  as  to  appear  inseparably  connected 
with  it,  in  countries  where  the  practice  has  been 
habitually  indulged ;  for,  however  men  may  feel,  or 
afiect  to  feel,  an  indifierence  about  the  fate  of  their 
own  remains,  few  have  firmness,  or  rather  hardness 
of  mind  sufficient,  to  contemplate,  without  pain, 
the  total  and  immediate  extinction  of  the  remains 

of 
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of  those,  who  were  justly  dear  to  them  when  living.    o»ib«rt  v. 
A  sentiment  of  this  kind  has  been  supposed,  as      Batn. 

I  have  intimated,  to  have  led  in  part  to  a  preference """^ 

of  burial  to  the  process  of  burning.  It  has  like-  sNm.  p^^^ 
wise  given  birth  to  extravagant  means  for  pre-  *^^^}^^'' 
serving  human  teimains^  for  a  period  of  time  long 
after  the  term,  at  which  any  memory  of  the  in- 
dividuals,  or  any  affection  of  their  survivors,  can 
be  supposed  to  extend.  —  Amongst  such  extrava- 
gancies, the  use  of  coffins  is,  certainly,  not  to  be 
numbered  ;  they  are  merely  temporary  themselves, 
though  of  much  longer  duration  than  is  necessary 
for  their  primary  intention,  that  of  preserving  the 
body  from  the  ravages  of  the  reptiles  of  the  earth, 
if  any  such  ravages  are  at  all  to  be  apprehended. 
In  later  times,  and  in  populous  cities,  ravages  of  a 
more  formidable  kind  are  to  be  dreaded,  against 
which  they  afford  no  security.  —  Those  of  the 
persons  engaged  in  the  employment  of  fur- 
nishing bodies  for  dissection;  an  employment 
which,  whatever  be  its  necessity,  is,  certainly, 
not  conducted  without  lamentable  violation  of 
natural  feelings,  and  occasionally  of  public  decency 
itself. 

It  is  particularly,  I  presume,  with  a  view  to  pre- 
vent such  spoliations  of  the  dead,  that  the  use  of 
iron  coffins  is  pressed,  in  this  application  to  the 
Court.  — The  purpose  of  security  against  such 
spoliations  is,  I  understand,  proposed  to  be  effect- 
ed, by  some  ingenious  mechanical  contrivance, 
which  prevents  the  coffins  from  being  opened, 
when  once  effectually  closed.  —  I  do  not  find  that 
any  objection  is  taken  to  the  contrivance  itself 
on  the  ground  of  inefficiency,  or  on  any  other.  — • 

The 
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OiLBBtT  9.    The  objection  is  to  the  metal,  iron,  of  which  the 
^i^tll*^  whole  coffin  is  composed;  and  I  must  say,  that 

* knowing  of  no  rule  of  law,  that  prescribes  coffins, 

J'^^iiso.  and,  certainly,  of  none  which  prescribes  wooden 
4th  M^  iwi.  coffins  exclusively,  and  kno¥ring  that  modem  and 

frequent  usage  admits  cc^ns  of  lead,  a  metal 
much  more  indestructible  than  iron,  I  find  some 
difficulty  in  pronouncing,  that  the  use  of  this 
latter  metal  is  clearly,  and  universally,  unlavrful  in 
the  structure  of  coffins ;  and  that  coffins  so  ccHn- 
posed  are  inadmissible,  upon  any  terms  what-* 
ever. — Such  coffins,  being  composed  of  thin  laminas, 
occupy,  as  I  presume,  and  as  I  see  it  is  alleged, 
nrther  less  space  than  those  of  wood  itself. — ^There 
is  no  objection,  therefore,  on  that  ground )  and  the 
objection,  that  they  may  be  magnified  to  any  size 
however  inconvenient,  seems  to  apply  to  coffins, 
composed  of  this  substance,  not  at  all  more  than 
to  those  of  any  other.  —  The  real  truth  is^  that 
the  claim,  on  the  part  of  these  coffins,  which  is 
quarrelled  with,  is  neither  more  nor  less  than  thist 
that  they  shall  be  admitted  upon  the  same  terms 
of  pecuniary  payment  as  those  of  wood.  -—  Tliis 
claim  cannot,  I  think,  be  reasonably  urged,  but 
under  shelter  of  one  of  two  propositions  -—Either 
that  there  is  no  difierence  in  the  duration  of 
coffins  of  wood  and  those  of  iron,  or  that  the 
difierence  of  duration  ought  to  make  no  difference, 
in  the  pecuniary  terms  of  admission. 

Upon  the  first  of  these  questions,  that  of  com« 
parative  duration,  a  wish  was  expressed  by  th^ 
Court,  that  It  might  be  assisted  by  opinions  ob* 
tained  from  persons,  more  scientifically  conversant 
with  such  subjects,  than  I  can  describe  myself  to 

be 
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be  —  but  being  left  to  my  own  unassisted  appro-  gubcrt  v. 
hensions,  on  such  a  matter,  I  must  confess,  that  ^b^yw,"^ 
it  was  not  without  a  violent  revolt  of  every  notion,  — 7 — - — ' 
that  I  entertain,  that  I  heard  it  rather  insinuated  s  Abv.  p^^ 
in  argument  than  directly  asserted,  or  maintained^  4thii«gf  iwi. 
that  iron  coffins  do  not  keep  a  longer  possession 
of  the  ground  than  those  of  wood.  —  To  me  it 
appears,  without  any  experimental  knowledge  thdt 
I  can  claim,  that,  upon  all  common  theory,  it 
must  be]  otherwise. — Rust  is  the  process  by  which 
iron  travels  to  its  decomposition.  —  If  an  iron 
coffin  deposited  in  the  earth  contracts  no  rust 
at  all,  from  want  of  air  or  moisture,  in  that  case 
it  preserves  its  integiity  unimpaired.  But  if, 
from  the  moisture  of  the  soil  in  which  it  is  de* 
posited,  or  from  the  access  of  a  little  air,  it  con- 
tracts rust.  That  rust,  until  it  scales  0%  forn^  mi 
external  covering  which  protects  the  interior  patts, 
and  retards  their  decompositicm ;  whereas  the  de> 
cay  of  the  external  parts  of  the  wood  propagates 
inwardly  its  corruption,  and  promotes,  and  hastens^ 
the  dissolution  of  the  whole. — It  is  the  fault  of  the 
party  complainant,  if,  being  left  to  judge  upcfn 
this  matter  vdthout  sufficient  information,  I  judge 
amiss  in  holding,  that  coffins  of  iron  are  much 
more  durable  than  those  of  wood. 

It  being  assumed,  that  the  Court  is  justified  in 
holding  this  opinion,  upon  the  fact  of  comparative 
duration ;  the  pretensions  of  these  coffins  to  an 
admission  upon  the  same  pecuniary  terms  aa  tbose 
of  wood,  must  resort  to  the  other  proposition, 
which  declares,  that  the  difference  of  duration 
ought  to  produce  no  difference  in  those  tenM- 
Accordiiigly  it  has  been  argued,  that  the  ground 

once 
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GiLBKiiT  tf.    once  given  to  the  body  is  appropriated  to  it  fot 

^"fiot  E*^  "**  ever  —  it  is  literally  in  mortmain  unalienably, — it  is 

■  not  only  the  domus  ultima^  but  the  domus  cetema^  of 

1!p^}'"®-  *^*'  t^"^*>  who  is  never  to  be  disturbed,  be  his 
4th  Mtttf  1821.  condition  what  it  may  —  the  introduction  of  an- 

other  body  into  that  lodgement  at  any  time,  how- 
ever distant,  is  an  unwarrantable  intrusion^  —  If 
these  positions  be  true,  it  certainly  follows,  thai 
the  question  of  comparative  duration  sinks  into 
utter  insignificance. 

In  support  of  them,  it  seems  to  be  assumed, 
that  the  tenant  himself  is  imperishable ;  for,  surely, 
there  can  be  no  inextinguishable  title,  no  perpe- 
tuity of  possession,  belonging  to  a  subject  which 
itself  is  perishable.  —  But  the  fact  is,  that  ^^  man  ** 
and  ^^for  ever  **  are  terms  quite  incompatible  in  any- 
state  of  his  existence,  dead  or  living,  in  this  world : 
—The  time  must  come  when  "  ipswperiere  ruinee^* 
when  the  posthumous  remains  must  mingle  with, 
and  compose  a  part  of,  that  soil,  in  which  they 
have  been  deposited.  —  Precious  embalments,  and 
costly  monuments  may  preserve,  for  a  long  time, 
the  remains  of  those  who  have  filled  the  more 
commanding  stations  of  human  life  —  but  the 
common  lot  of  mankind  furnishes  no  such  means 
of  conservation.  —  With  reference  to  them,  the 
domus  cetema  is  a  mere  flourish  of  rhetoric ;  the 
process  of  nature  will  speedily  resolve  them  into 
an  intimate  mixture  with  their  kindred  dust ;  and 
their  dust  will  help  to  furnish  a  place  of  repose  for 
Other  occupants  in  succession.  It  is  objected, 
that  no  precise  time  can  be  %ed,  at  which  the 
mortal  remains,  and  the  chest  which  contiivis 
them,  shall  undergo  ^e  complete  process  of  disso- 
lution; 
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lution  2  and  it  certainly  cannot ;  being  dependent     Git»t»T  ». 
upon  circumstances  that  Vary^  upon  difference,  of      boybr. 
soils,  and  exposures,  of  seasons  and  climates ;  but  — — — 
observation    can   ascertain   them    sufficiently   for  JVo*.  jiwo. 
practical  use.     The  experience  of  not  many  years  *^'^'%"*'' 
is  required  to  furnish  a  sufficient  certainty  for  such 
a  purpose. 

Founded  on  such  facts  and  considerations^  the 
legal  doctrine  certainly  is,  and  has  remained  unaf^ 
fected  —  that  the  common  cemetery  is  not  res 
Mfiius  cetatisj  the  property  of  one  generation  now 
departed,  but  is,  likewise,  the  common  property 
of  the  living,  and  of  generations  yet  unborn,  and 
is  subject  only  to  temporary  appropriations.  There 
exists  in  the  whole  a  right  of  succession,  which  can 
be  lawfully  obstructed  only  in  a  portion  of  it,  by 
public  authority,  that  of  the  Ecclesiastical  Magis* 
trate,  who  gives  occasionally  an  exclusive  title,  in 
such  portion,  to  the  succession  of  some  family,  or 
to  an  individual,  who  has  a  fair  claim  to  be  favoured 
by  such  a  distinction  ;  and  this,  not  without  a  just 
consideration  of  its  expedience,  and  a  due  attention 
to  the  objections  of  those,  who  oppose  such  an 
alienation  from  the  cj>mmon  property.  Even  a 
bricked  grave,  granted  without  such  an  authority, 
is  an  aggression  upon  the  common  freehold  in- 
terests,  and  carries  the  pretensions  of  the  dead  to 
an  extent,  that  violates  the  rights  of  the  living. 

If  this  view  of  the  matter  be  just,  all  contrivances 
that,  whether  intentionally  or  not,  prolong  the  time 
of  dissolution  beyond  the  period,  at  which  the  com- 
mon local  understanding  and  usage  have  fixed 
it,  is  an  act  of  injustice,  unless  compensated  in 
some  way  or  other.     In  country  parishes,  where 

VOL.  II.  A  A  the 
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OfLwrkv  9.    the  population  is  mvall,  and  the  cemetery  is  IsL'tge, 
BovEK.*     it  is  a  matter  less  worthy  of  consideration :  more 

"'■'*"' ground  can  be  spared,  and  less  is  wanted ;  but,  in 

iVw.  j^**®-  populous  parishes,  in  large  and  crowded  cities,  the 
4th3iffljf  i6ai.  indulgence  of  an  exclusive  possession  is,  unavoid- 
ably, limited ;  for,  unless  limited,  evils  of  md^t 
formidable  magnitude  take  place.  Church-yards 
tannot  foe  made  commensurate  to  the  demands  of 
a  large  and  increasing  population  ;  tfhe  period  of 
decay  and  dissolution  does  =not  arrive  fast  enougti, 
in  the  accustomed  rttode  of  depositing  bodies  in 
the  earth,  to  evacuate  the  grmmd  for  the  iise  of 
tocceeding  claimants :  new  cemeteries  must  be 
pmchased  at  an  enoraious  exjience  to  tlve  paarish, 
land  'to  be  used  at  an  increased  expence  to  fasm- 
lies,  and  at  the  inconvenience  of  their  being  coM^ 
pelled  to  resort  to  very  incommodious  distance 
for  afttendance  on  the  offices  of  interment. 

In  this  very  parish,  three  additional  hmM  grou^lds 
are  tfHeged  to  hafve  been  purchased,  and  to  be  ttow 
nearly  filled.  This  is  the  progress  of  things  in 
their  ordinary  course^  and  if  to  this  is  to  be  added 
the  general  introduction  of  a  new  mode  of  inter- 
ment, which  is  to  ensure  to  bodies  a  much  longer 
possession,  the  evil  will  become  intolerable,  and  a 
comparately  small  portion  of  the  dead  will  fi^odder 
out  the  living  and  their  posterity.  The  whole  en- 
virons of  this  metropolis  will  be  surrounded  with  « 
circumvallation  of  church-yards,  perpetually  in- 
Cfeasing,  by  becoming  themselves  surcharged  with 
bodies,  if,  indeed,  land  ^owners  can  be  found,  who 
*will  be  willing  to  divert  their  ground  ftctoi  the 
beneficial  uses  of  the  living  to  the  barren  preaervft- 
tion  of  the  dead,  c^iitrary  to  the  humane  mascim 

10  quoted 
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c^uoted  by  Tutfy  from  Plato's  Republic:'— ^^  Qnm    guwrtv. 
"  terra  fniges  ferre,  el;  ut  m^ter,  cibos,  suppedi-  ^"botm.**** 
**  tare  pos^it,  earn  ne  quis  nobis  minuat,  neve  vwus — • 

"  neve  mortuus.^  •  e  aSJ?'}***^* 

Iti   therefore,  these  iron  coffins   are  to  bring  **''**^***' 
additional  charge  and  trouble  upon  the  parish^ 
they  ought  to  bring  with  them  a  proportionable 
compensation.     Upon  all  common  principles  of 
estimated  value,  you  must  pay  proportionably  for 
the  longer  lease  which  you  take  of  the  ground  -^ 
to  this  condition  coffins  of  lead  are  subjected,  and 
what  is  the  exemption  to  be  pleaded  for  iron  ?  If 
you  wish  to  protect  your  deceased  relatives  by 
additional  securities,  which  press  upon  the  con- 
venience of  the  parish,  we  do  not  blame  the  pur- 
pose, nor  reject  the  measure,  but  it  is  j^cm,  and  not 
the  parish^  who  must  pay  the  whole  of  the  charge 
imposed.    I  am  aware,  as  I  have  already  inti« 
mated,  that  very  ancient  Canons  forbid  the  taking 
of  money  upon  interment,  upon  the  notion,  that 
consecrated  grounds  are  amongst  the  res  sacrce^ 
and  that  money  payments  for  them  were,  therefore, 
acts  of  a  simoniacal  complexion ;  but  this  has  not 
been  the  way  of  considering  that  matter  since  the 
Reformation,  for  the  practice  goes  up  at  least 
nearly  as  far ;  it  appears  founded  upon  reasonable 
considerations,  and  is  subjected  to  the  proper  con- 
troul  of  an  authority  oi  inspection.    Jn  populous 
parishes,  where  funerals  are  very  frequent,  the 
expence  of  keeping  church-yards  in  an  orderly 
and  siaemly  condition,  is  not  small,  and  that  of 
purchasing  new  ones,  when  the  old  ones  become 
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GiLBBRTv.    surcharged,  is  extremely  oppressive.     To  answer 
''sit".*"    such   charges    both    certain    and    contingent^   it 

— TTT surely  is  not  unreasonable,  that  the   actual   us6 

8'iViw.  J  *«^®- should  contribute  when  it  is  called  for— at  the 

same  time,  the  parishes  are  not  left  to  carve  for 
themselves  in  imposing  these  rates,  they  are  all 
submitted  to  the  examination  of  the  Ordinary,  who 
exercises  his  judgment,  and  expresses  the  result  by 
a  confirmation  of  their  propriety  in  terms  of  very 
guarded  caution.  It  is,  perhaps,  not  easy  to  say 
where  the  authority  could  be  more  properly  lodged, 
or  more  conveniently  exercised. 

Having,  I  think,  sufficiently  declared,  in  these 
observations,  my  opinion  generally  upon  the 
subject,  I  am  not  aware  that  much  more  remains, 
than  that  I  should  direct  the  parish  to  compose  a 
table  of  fees,  for  the  consideration  of  the  Ordinary. 
It  will  be  for  their  own  consideration,  in  the  first 
instance,  how  far  these  coffins  should  be  put  upon 
the  same  footing  as  those  of  lead.  It  is  certain, 
that  they  occupy  less  room,  and  that  they  are  more 
temporar}'^  in  duration,  but  it  is,  likewise,  to  be 
remembered,  that  being  much  more  accessible  in 
point  of  original  expence,  they  are,  therefore, 
likely  to  be  much  more  numerous ;  they  are  inore 
likely,  on  that  account,  to  transmute  the  cemetery 
into  a  mine  of  iron,  than  there  is  any  hazard  of  its 
being  converted  into  a  mine  of  lead.  It  may  be 
said,  that  imposition  of  high  fees  may,  in  effect, 
operate  as  a  prohibition  in  populous  parishes,  and 
crowded  church-yards, — to  which  I  answer,  that, 
even  if  such  an  effect  should  follow,  it  is  better, 
than  that  a  parish  should  be  robbed  of  the  fair  and 
convenient  use  of  their  own   public    cemetery. 

8  Patent 
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Patent   rights  (under  which  I  understand  these     ouii»t». 

^  Buzzard  tod 

coffins  are  constructed)  must  be  held  by  the  same        Botm. 
tenure    as   all  other  rights.      Ita  vtere  jure  tuo      TT^J 
alieniem  ne  Icedas  —  they  must  not  trench   upon  »  aw.  j  ^®'®* 
rights  more  ancient,  more  public,  and  such  as  this  *  * 

Court  is  peculiarly  bound  to  protect. 

In  the  meantime  I  recommend,  that  the  body, 
wiiich  has  lain  so  long  unhonoured,  should  be  com- 
mitted to  the  grave  without  obstruction,  but  with- 
out prejudice  to  the  present  question,  or  to  th^ 
rights  of  the  parish.  No  public  prohibitory  reso- 
lution had  passed  at  the  time  of  the  death,  and  I 
willingly  lay  hold  of  that  circumstance  to  recom- 
mend a  measure  of  peace  towards  the  living,  and  of 
charity  towards  the  dead. 

I  shall  admit  affidavits,  on  both  sides,  before  any 
table  of  fees  is  confirmed. 


On  a  subsequent  day,  this  cause  came  on  again,  4th  Afay  isai. 
on  the  explanations  permitted  to  be  offered  on 
affidavits,   as  above  directed  by  the  Court;  and 
Counsel  were  heard  on.  the  effect  of  those  expla- 
nations. 

Judgment. 
Sir  William  Scott — The  general  determination, 
which  I  have  already  arrived  at,  has  decided  the 
legal  question,  Cso  far  as  my  opinion  could  decide 
it)  that  if  iron  coffins  were  more  durable  than 
those  of  wood,  they  ought  to  pay  in  proportion  to 
their  longer  occupation  of  the  ground.  The  ques- 
tion of  fact,  that  it  was  more  durable,  remained 
in  a  controverted  state,  to  be  ascertained  (so  far 

A  A  3  as 


A 
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oiiBtRT  V.    as  it  could  be  ascertained)  by  further  evidence  to 
'"BotER.""*   ^  produced ;  and  I  need  not  add,  that  to  reach 


■  any  thing  like  exactness  upon  such  a  subject  of 

*g  ^^j-isso.  comparison,  was  an  expectation  not  to  be  indulged. 
4AJi%i82K  The  fact  itself  is  liable  to  be  aflected  aed  vaiied^ 

by  the  influence  of  various  causes  acting  upon 
both  substances,  so  as  to  make  any  general  result, 
even  of  experiments  themselves,  in  some  degrse 
questionable.  But  the  truth  is,  that  such  experi- 
ments have  not  been,  and  cannot  be  made,  in  any 
time  convenient  for  the  present  decision  of  the 
question.  The  whole  of  the  illustration  which  it 
IfBB  received,  is  derived  from  the  cfnnions  of  per- 
wns  scientifically  conversant  with  such  sul^eets^ 
and  from  such  exhibition  oi  facts,  as  may  have 
occasionally,  and  incidentally,  presented  them- 
selves to  notice. 

Of  the  former  of  these  species  of  evidence,  the 
Court  is  furnished  with  the  declared  opinions  of 
eminent  professors  of  the  science  of  chymistry ; 
and  I  should  have  been  happy  to  have  been  able 
to  apply,  confidently,  the  safe  and  convenient 
judicial  aphorism  of  ^^  Peritis  in  arte  sud  ere-^ 
"  dendwn;^*  but,  where  such  opinions  disagree, 
a  matter  of  no  unfrequent  occurrence,  that  rale 
can  have  no  application,  and  it  is  a  work  of  no 
small  difficulty  to  provide  another.  The  Court 
cannot  presume  to  pronounce  directly  a  decisive 
judgment,  on  a  subject,  which  the  conflicting  opi- 
nions of  those,  who  understand  it  most  familiarly, 
have  left  in  the  state  of  doubt  in  which  they  found 
it;  still  less  can  It  presume  to  decide  another 
comparative  question,  of  perhaps  equal  difficulty, 
snd,  certainly,  increased  delicacy,  that  of  the  skill, 

and 


CONSISTORY  COURT  OF  LONDON.  3^9 

and  experience,  and  judgment  of  the  different  ^^^^^^^^ 
ptofessors.     It  can  proceed  merely  "  crassd  Mi-      bothi. 
"  nervd^  in  looking  to  the  opposing  numbers  of  ^  j^  ^ 
opinions  ;   for  the  arguments  by  which  they  are  ^^^  ^ 
supported,  however  just,  come  too  little  within  the 
feach    of  Its    comprehension,  to  authorize  any 
dogmatical  conclusion.     The  balance  of  numbers 
is,  certainly,  on  the  side  of  the  greater  durability 
of  iron,  and,  therefore,  (^primd  facie  at  least)  the  ' 
balance  of  authority;   for  supposing  merely  aa 
equality  of  individual  skill  and  judgment,  it  must 
be  the  number  that  should  decide  the  weight  of 
aggregate  authority. 

Having  already,  at  the  former  hearing,  est^ 
pressed  a  pretty  strong  inclination  of  my  own 
judgment,  (a  very  uninformed  one,  undoubtedly^) 
on  the  greater  durability  of  iron,  I  may,  perhaps^ 
be  thought  to  be  unduly  influenced  by  my  own 
prepossessions,  when  I  say,  that  the  opinions  of 
Mr.  Brande^  who  fixes  the  proportions  of  durabili^ 
of  iron  to  wood  as  three  to  one,  and  Mr.  Aikin 
abd  the  two  other  persons  who  concur,  find  a 
readier  way  to  the  conviction  of  my  own  mind» 
than  those  of  their  opponents.  However  that 
may  be,  the  opinion  of  the  Court,  upon  this  matter^ 
rests  finally  with  them,  so  far  as  this  species  of 
evidence  can  lead  It. 

Another  test,  by  no  means  improper  to  be  no- 
ticed,  has  been  suggested  to  me  by  a  gentleman  of 
much  various  and  accurate  information  *,  founded 


*  Tbe  inforniation,  which  is  here  referred  to,  was  coroniu- 
nicated  in  some  letters,  from  a  very  intelligent  and  scientific 
Chymist;  which  are  inserted  in  the  Appendix.  There  wtU  be 
found  id^  sonie  other  papers,  originating  witli  the  Pfttenteet 
which  relate  to  the  very  singular  subject  of  these  proceedings* 

A  A  4  upon 
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piLBtRTy.    upon  the  basis,  to  which  I  have  already  adverted, 

StJZZARD  Sllld 

BoTKR.  of  the  result  of  casual  discovery  of  these  sub- 
^TTm^i  stances,  in  situations  not  unconnected  with  the 
^kM  i^^^'  present  3ubject.     Both  substances,  wood  and  iron, 

have  been  found   in  contact  with,  or  in  deposit 
within   the   soil   where   they  have   been   lodged, 
either  accidentally,  or  in  pursuance  of  the  antient 
usages   of  the  inhabitants  of  the   country,  and 
discovered  afterwards,  at  very  distant  periods  of 
time — sometimes   separately,    and   sometimes  in 
conjunction.     Three  different   states   of  the  soil 
may  be  supposed,  in  which  these  connections  with 
it  may  have  taken  place — owe,  where  the  ground 
was  perfectly  dry,  and  remained   so  during  the 
whole  period  of  the  connection.     Both  substances, 
in  such  a  state,  may  be  supposed  entitled  to  a  long 
and  sountl  longevity  :  Rust  does  not  corrode  the 
one,  where  moisture  and  air  are  excluded — ^^nor 
rottenness  the  other,  if  insects  are  prevented  from 
committing  depredations.     The  cases  of  Egyptian 
mummies,  composed,  it  is  said,  of  the  sycamore  of 
the  country,  but  ascertained  to  be  of  2000  years 
standing,  are  amongst  the  most  signal  instances  of 
the  immortale  lignum  —  a  character  which  PUny 
appropriates  to  the  larch ;   though  it  is  not,  per- 
haps, unworthy  of  notice,  that,  in  the  interesting 
account  given  of  the  late  disinterment  of  King 
Charles  the  First,  the  wooden  coffin  is  described 
as  very  much  decayed,  though  protected,  externally^ 
from    air  and  moisture,  by  being  enclosed   in  a 
leaden   coffin,  carefully  soldered   up,  and,   mfer- 
naUy^  from  the  gaseous  vapours,  which  these  Chy- 
mical  Gentlemen  mention   in   their  affidavits,  as 
proceeding  from  a  dead  body,  by  cerecloths  and 
puch  other  integuments. 

Another 
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Another  state  is,  where  they  are  found  in  con-^    oitB«»T ». 
tact  with  a  soil  entirely  and  permanently  covered     "botm. 


with  water,  salt  or  fresh ;  as  where  anchors,  or ■■ 

bolts,  or  chains,  are  fished  up  from  the  bottom  ofl^N^.p^^ 
the  ocean,  where  they  may  have  lain  for  unknown  *^^  ^"^  "*^^ 
ages.     The  keys  of  Lochleven  Castle,  fished  up 
from    the    lake    a    very    few    years    ago,  after 
having  been  thrown  into  it  on  the  flight  of  the 
Queen  of  Scotland^  had    suffered    little   injury  by 
lying   there    for    more  than  250  years.      Manu- 
factured wood   is   said    to    resist    the  action  of 
moisture  less  perfectly ;  though  the  instances  of  ' 
Conway  Stakes^  in  the  Thames^  and  of  Traj(vrC% 
PierSf  in  the  Danube^  are  striking  proofs  of  the 
durability,  under  some  circumstances ;  and  entire 
trees  have  been  found  to  have  continued  unhurt, 
in  point  of  substance,  for  centuries,  in  a  submerged 
state. 

But  the  t/itrd  state  is,  that  which  applies  more 
immediately  to  the  present  inquiry  —  that,  in 
which  the  substances  have  been  subjected  to 
alternations  of  damp  and  dryness,  and  in  which 
they  both  decay,  but  at  very  different  periods. 

It  is  a  fact,  falling  within  frequent  observation, 
that  of  the  various  weapons,  that  are  found  buried  in 
the  tumuli  or  barrows,  or  other  places  of  antient 
sepulture  in  this  island,  the  metallic  heads  of  celts 
and  spears,  and  the  blades  of  swords  and  daggers, 
are  in  a  condition,  from  which  they  can  easily  be 
recovered  to  their  antient  use,  or  to  any  other 
metallic  use  whatever,  whilst  of  the  wood,  that 
formed  their  shafts  or  handles,  or  connecting  parts, 
not  a  particle  remains ;  but  are  all  associated  with 
the  SOU  in  which  they  were  buried.    Numerous 

instances, 
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GiLECBTr.    imtjfnces,  authenticated  in  the  moat  sati^actory 
fioTKR.      manner,  occur  in  the  volumes  of  the  Archeologia : 


-  J  ow^  a  coUeeticoi  of  them  to  the  active  kindness  of 

fl^b»:  }'*^^'  the  same  ingenious  person* 

4tKir<9fi8ij.       j^  affidavit,  brought  in  by  the  Patentee,  ^gid 

•igned  by  three  persons,  records  an  instance  of  an 
in&nt's  coffin  of  iron  plate  being  deposited  in  the 
church-yard  of  SU  GileSy  Cripplegate,  and  found* 
covered  with  rust^  at  a  very  short  period  of  time 
afterwards.  I  cannot  infer  much  from  a  single 
instance  of  that  kind,  produced,  perhaps^  by  the 
singularity  of  some  circumstances,  either  in  the 
ioil,  or  preparation  of  the  metal,  not  stated  la  tbc 
affidavit}  for  if  it  were  a  fact  not  so  singularly  pro- 
duced, the  instances  would  be  ordinary  and  fire- 
qjuent.  Besides  that  the  covering  of  rustiwoiild^  at 
has  been  observed,  operate,  in  some  degree,  to  pro* 
tect  the  metal  from  a  further  hasty  decomposition^ 
'  Perhaps,  the  common  practice,  which  has  been  ad« 
v6rted  to  in  argument,  of  having  the  ends  of  park 
palings  and  posts  shod  with  iron,  for  the  purpose 
of  preserving  them  in  the  ground,  may  be  deemed 
more  than  a  sufficient  counterpoise  to  such  a  solitary 
fact,  at  least  as  far  as  the  common  apprehensions 
of  men  are  of  any  authority  upon  such  a  subject. 

It  is  upon  these  four  species  of  evidence,  (if  I 
may  so  call  them)  —  upon  my  own  impressions, 
founded  upon  all  personal  observation  of  my  own, 
extremely  limited  and  superficial  as  it  is  —  upon 
what  appears  to  be  the  common  apprehension  of 
men  generally  upon  this  matter  —  upon  the  pre- 
ponderating opinion  of  men  of  science  —  and  upon 
the  results  of  discoveries,  in  some  degree,  though, 
perhaps,  remotely,  connected  with  this  subject^that 

I  am 
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ni  called  upon  to  act— being  the  beat,  indeed    giluult*. 
'ily  evidence,  that  I  caa  coUect^  by  any  in-     "boi\1. 
f  my  own,  or  by  the  more  active  industry  ot*     ^  .  . — 
must  add,  that  if  succeeding  experience  s^^-  |is^' 

hat  these  premises  have  led  to  an  erio* 

illusion,  it  will  be  for  the  justice  of  the 

t  hemselves  to  correct  it ;  and  if  they  dioidd. 

c  line  to  do  so,  it  will  be  for  the  remedial  justice 
oi*  this  Court  to  reduce  the  matter  to  its  propa: 
standard. 

The  remaining  question  is,  that  of  the  proper 
quantum  of  the  increased  taxation.  Upon  that  ques* 
tion  I  am  satisfied,  by  the  great  variety  of  circum- 
stances under  which  both  parishes  and  their  ceme- 
teries exist,  that  there  can  be  no  general  measure  of 
quantum,  which  caa  be  deemed  universally  appli- 
cable, even  in  this  Town  and  its  environs.— Thf 
size  of  their  church-yarda  relatively  to  their  fOfu^ 
lation  —  the  possibilities  ol*  enlargement,  if  neces^ 
sary  — » the  facilities  of  obtaining  additional  ceme- 
teries —  the  means  of  purchase  within  the  posses- 
sion of  the  parish  —  many  circumstances,  some  of 
which  occur,  and  others  escape  present  recollec- 
tion, render  what  may  be  said  respecting  this  par- 
ticular  church  rate,  ^plicable  to  others,  only  with 
such  amplifications,  and  abatements,  as  the  dif- 
f&r&ice  of  circumstances  may  require. 

I  observe,  that  there  are  demands  that  rather 
startle  at  first  sight,  and  require  some  consideration 
to  reconcile  them  to  notions  of  propriety.  SL  Dtan- 
sUoCs  in  ike  West  rates  metallic  coffins  at  twenty- 
five  pounds  extra  fee :  I  am,  however,  to  rememr 
ber,  that  it  is  a  parish  extremely  populous — in  the 
heart  of  a  most  busy  part  of  the  metropolis  -^ 

closely 
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GiLiEBTir.    Qist^nces,  authenticated  in  the  moat  satisfactory 
BoTEH.      manner,  occur  in  the  volumes  of  the  Archmologia  z 


-  J  owe  a  Golleeticoi  of  them  to  the  active  kiudnesa  of 

8^5*: /^•^®'  |he  same  ingenious  person. 

44tJiiqfiraj.       ^  affidavit,  brought  in  by  the  Patentee,  ^Mid 

•igned  by  three  persons,  records  an  instance  of  an 
in&Bt's  coffin  of  iron  plate  being  deposited  in  the 
church-yard  of  SL  Giles^  Cripplegate^  and  founds 
covered  with  rust,  at  a  very  short  period  of  time 
alWrwards.  I  cannot  inf*er  much  from  a  single 
ioBtance  of  that  kind,  produced,  perhaps^  by  the 
singularity  of  some  circumstances,  either  in  the 
acul,  or  preparation  of  the  metal,  not  stated  ia  the 
affidavit}  for  if  it  were  a  fact  not  so  singularly  pro- 
duced, the  instances  would  be  ordinary  and  fie- 
quent*  Besides  that  the  covering  of  rustiwoiild^  as 
has  been  observed,  operate,  in  some  degree,  to  pro* 
tect  the  metal  from  a  further  hasty  decomposition^ 
'  Periiaps,  the  common  practice,  which  has  been  ad« 
v6rted  to  in  argument,  of  having  the  ends  of  park 
palings  and  posts  shod  with  iron,  for  the  purpose 
of  preserving  them  ia  the  ground,  may  be  deemed 
more  than  a  sufficient  counterpoise  to  such  a  solitary 
fact,  at  least  as  far  as  the  common  apprehensions 
of  men  are  of  any  authority  upon  such  a  subject. 

It  is  upon  these  four  species  of  evidence,  (if  I 
may  so  call  them)  —  upon  my  own  impressions, 
founded  upon  all  personal  observation  of  my  own, 
extremely  limited  and  superficial  as  it  is  —  upon 
what  appears  to  be  the  common  apprehension  of 
men  generally  upon  this  matter  —  upon  the  pre- 
ponderating opinion  of  men  of  science  —  and  upon 
the  results  of  discoveries,  in  some  degree,  though, 
perhap8»,  remotely,  connected  with  this  subject^that 

I  am 
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I  am  called  upoa  to  act-*- being  the  best,  indeed    gilsjult*. 
the  only  evidence,  that  I  can  collect^  by  any  in-     ^^i^^ 
durtry  of  my  own,  or  by  the  more  active  industry  of     ^.   — 
others.    I  must  add,  that  if  succeeding  experience  sx^*  /^*^' 
shall  shew,  that  these  premises  have  led  to  an  erro*  *  ^^• 

neous  conclusion,  it  will  be  for  the  justice  of  the 
parties  themselves  to  correct  it }  and  if  they  ^bould. 
decline  to  do  so,  it  will  be  for  the  remedial  justice 
of  this  Court  to  reduce  the  matter  to  its  proper 
standard. 

The  remaining  question  is^  that  of  the  proper 
quantum  of  the  increased  taxation.  Upon  that  ques* 
tion  I  am  satisfied,  by  the  great  variety  of  circum- 
stances under  which  both  parishes  and  their  ceme* 
teries  exist,  that  there  can  be  no  general  measure  of 
quantum,  which  can  be  deemed  universally  appli- 
cable, even  in  this  Town  wd  its  environs,  — Thf 
size  of  their  church-yar da  relativdy  to  their  f^v^ 
lation  —  the  possibilities  c^  enlargement,  if  neces^ 
sary  -^  the  facilities  of  obtaining  additional  ceme- 
teries — the  means  of  purchase  within  the  posses- 
sion of  the  parish  —  many  circumstances,  some  pf 
which  occur,  and  others  escape  present  recollec- 
tion, render  what  may  be  said  respecting  this  par- 
ticular church  rate,  applicable  to  others,  only  with 
9uch  amplifications,  and  abatements,  as  the  dif- 
ftrence  of  circumstances  may  require. 

I  observe,  that  there  are  demands  that  rather 
Startle  at  first  sight,  and  require  sonoe  consideration 
to  reconcile  them  to  notions  (^propriety.  St  Dtm^ 
sUaC$  in  the  West  rates  metallic  coffins  at  twenty- 
five  pounds  extra  fee  v  I  am,  however,  to  remem- 
ber,  that  it  is  a  pajdsh  extremely  populous  —  in  the 
heart  of  a  most  busy  part  of  the  metropolis  -^ 

closely 
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-  J  ow^  a  Golleeticoi  of  them  to  the  active  kiudnes&  of 

s^Wwf  }  ^  •^®'  lhe  same  ingenious  person. 

Ai^M(^\ru.      j^  affidavit,  brought  in  by  the  Patentee,  ^Mid 

•igned  by  three  persons,  records  an  instance  of  an 
infant's  coffin  of  iron  plate  being  deposited  in  the 
church-yard  of  SL  Giles^  Cripplegate^  and  founds 
covered  with  rust,  at  a  very  short  period  of  time 
afterwards.  I  cannot  infer  much  from  a  single 
ioBtance  of  that  kind,  produced,  perhaps^  by  the 
singularity  of  some  circumstances,  either  in  the 
acul,  or  preparation  of  the  metal,  not  stated  ia  the 
affidavit}  for  if  it  were  a  fact  not  so  singularly  pro- 
duced, the  instances  would  be  ordinary  and  fire* 
quent*  Besides  that  the  covering  of  rustiwoiildi^  as 
has  been  observed,  operate,  in  some  degree,  to  pro* 
tect  the  metal  from  a  further  hasty  decomposition^ 
'  Periiaps,  the  common  practice,  which  has  been  ad« 
verted  to  in  argument,  of  having  the  ends  of  park 
palings  and  posts  shod  with  iron,  for  the  purpose 
of  preserving  them  in  the  ground,  may  be  deemed 
more  than  a  sufficient  counterpoise  to  such  a  solitary 
fact,  at  least  as  far  as  the  common  apprehensions 
of  men  are  of  any  authority  upon  such  a  subject. 

It  is  upon  these  four  species  of  evidence,  (if  I 
may  so  call  them)  —  upon  my  own  impressions, 
founded  upon  all  personal  observation  of  my  own, 
extremely  limited  and  superficial  as  it  is  —  upon 
what  appears  to  be  the  common  apprehension  of 
men  generally  upon  this  matter  —  upon  the  pre- 
ponderating opinion  of  men  of  science  —  and  upon 
the  results  of  discoveries,  in  some  degree,  though, 
perhap8»,  remotely,  connected  with  this  subject^that 

I  am 
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I  am  called  upoa  to  act-*- being  the  best,  indeed    gilsjultit. 
the  only  evidence^  that  I  can  collect^  by  any  in-     ^botjuu. 
durtry  of  my  own,  or  by  the  more  active  industry  of     ^.  . — 
others.    I  must  add,  that  if  succeeding  experience  8>^-  |i>^« 
shall  shew,  that  these  premisea  have  led  to  an  erro»  ^  - 

neous  conclusion,  it  vdll  be  for  the  justice  of  the 
parties  themselves  to  correct  it }  and  if  they  ^bould. 
decline  to  do  so»  it  will  be  for  the  remedial  justice 
of  this  Court  to  reduce  the  matter  to  its  proper 
standard. 

The  remaining  question  is^  that  of  the  proper 
quantum  of  the  increased  taxatipn.  Upon  that  ques* 
tion  I  am  satisfied,  by  the  great  variety  of  circum- 
stances under  which  both  parishes  and  their  ceme* 
teries  exist,  that  there  can  be  no  general  measure  of 
quaiYtuno,  which  can  be  deemed  universally  appli- 
cable, even  in  thit  Town  and  its  environs,  -~Thf 
size  of  their  church-yar da  relativdy  to  their  yofv^ 
lation  —  the  possibilities  c^  enlargement,  if  neces^ 
sary  -^  the  facilities  of  obtaining  additional  ceme- 
teries — the  means  of  purchase  within  the  posses- 
sion of  the  parish  — many  circumstances3  some  pf 
which  occur,  and  others  escape  present  recollec- 
tion, render  what  may  be  said  respecting  this  par- 
ticular church  rate,  applicable  to  others,  only  with 
9uch  amplifications,  and  abatements,  as  the  dif- 
ftrence  of  circumstances  may  require. 

I  observe,  that  there  are  demands  that  rather 
startle  at  first  sight,  and  require  sonoe  consideration 
to  reconcile  them  to  notions  (^propriety.  St.  Dun^ 
Stan's  in  the  West  rates  metallic  coffins  at  twenty- 
five  pounds  extra  fee :.  I  am,  however,  to  rememr 
ber,  that  it  is  a  parish  extremely  populous  —  in  the 
heart  of  a  most  busy  part  of  the  metropolis  •*• 

closely 
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GiLiEBTir.    Qist^nces,  authenticated  in  the  moat  satitfactoiy 
B^r  £h/     manner,  occur  in  the  volumes  of  the  Archmologia : 

-  J  ow^  a  Golleetion  of  them  to  the  active  kindnesa  of 

sVw.  x^'^®'  lhe  same  ingenious  person. 
4t|^jfqfirij.       ^jj  affidavit,  brought  in  by  the  Patentee,  and 

signed  by  three  persons,  records  an  instance  of  an 
infant's  coffin  of  iron  plate  being  deposited  in  the 
church-yard  of  SL  Giles^  Cripplegate^  and  founds 
covered  with  rust,  at  a  very  short  period  of  time 
afterwards.  I  cannot  infer  much  from  a  single 
ioBtance  of  that  kind,  produced,  perhaps^  by  the 
singularity  of  some  circumstances,  either  in  the 
ioil,  or  preparation  of  the  metal,  not  stated  ia  the 
affidavit}  for  if  it  were  a  fact  not  so  singularly  pro- 
duced, the  instances  would  be  ordinary  and  fire* 
quent.  Besides  that  the  covering  of  rustiwoiild^  as 
has  been  observed,  operate,  in  some  degree,  to  pro* 
tect  the  metal  from  a  further  hasty  decomposition^ 
'  Periiaps,  the  common  practice,  which  has  been  ad« 
verted  to  in  argument,  of  having  the  ends  of  park 
palings  and  posts  shod  with  iron,  for  the  purpose 
of  preserving  them  in  the  ground,  may  be  deemed 
more  than  a  sufficient  counterpoise  to  such  a  solitary 
fact,  at  least  as  far  as  the  common  apprehensions 
of  men  are  of  any  authority  upon  such  a  subject. 

It  is  upon  these  four  species  of  evidence,  (if  I 
may  so  call  them)  —  upon  my  own  impressions, 
founded  upon  all  personal  observation  of  my  own, 
extremely  limited  and  superficial  as  it  is  —  upon 
what  appears  to  be  the  common  apprehension  of 
men  generally  upon  this  matter  —  upon  the  pre- 
ponderating opinion  of  men  of  science  —  and  upon 
the  results  of  discoveries,  in  some  degree,  though, 
perhaps^,  remotely,  connected  with  this  subject^that 

I  am 
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I  am  called  upoa  to  act  -«- being  the  best,  indeed    gh^jult  ». 
the  only  evidence,  that  I  can  collect,,  by  any  in-     ^Bot^V^ 
durtry  of  my  own,  or  by  the  more  active  industry  of     ^.   — 
others.    I  must  add,  that  ii*  succeeding  experience  ^-^^^  |i>3o. 
shall  shew,  that  these  premises  have  led  to  an  erro*  * 
neous  conclusion,  it  will  be  for  the  justice  of  the 
parties  themselves  to  correct  it ;  and  if  they  ^bould. 
decline  to  do  so,  it  will  be  for  the  remedial  justice 
of  this  Court  to  reduce  the  matter  to  its  proper 
standard. 

The  remaining  question  is^  that  of  the  proper 
quantum  of  the  increased  taxation.  Upon  that  ques* 
tion  I  am  satined,  by  the  great  variety  of  circimi- 
stances  under  which  both  parishes  and  their  ceme-^ 
teries  exist,  that  there  can  be  no  general  measure  of 
quaiYtuno,  which  can  be  deemed  universally  appli- 
cable, even  in  this  Town  and  its  emvirons.  — Thf 
size  of  their  church-yar da  relativdy  to  their  f^v^ 
lation  —  the  possibilities  (rf*  enlargement,  if  neces* 
sary  -^  the  facilities  of  obtaining  additional  ceme- 
teries — the  means  of  purchase  within  the  posses- 
sion of  the  parish  — many  circumstances,  some  pf 
which  occur,  and  others  escape  present  recollec- 
tion, render  what  may  be  said  respecting  this  par- 
ticular church  rate,  applicable  to  others,  only  with 
such  amplifications,  and  abatements,  as  the  dif- 
ftrence  of  circumstances  may  require. 

I  observe,  that  there  are  demands  that  rather 
startle  at  first  sight,  and  require  sonoe  consideration 
to  reconcile  them  to  notions  (^propriety.  St.  Dtm^ 
sUaC$  in  the  West  rates  metallic  coffins  at  twenty- 
five  pounds  extra  fee  i  I  am,  however,  to  remem- 
ber, that  it  is  a  parish  extremely  populous  —  in  the 
heart  of  a  most  busy  part  of  the  metropolis  -^ 

closely 


370  CASES  DETERMINED  IN  THE 

Burn  v.  JUDGMENT. 

^"^"^^'^  Sir  IVilliam  ScotL  —  I  shall  admit  this  libel  ta 


aoth/ttrt^  1819.  proof,  without  deciding  at  present  on  the  effect 

which  it  may  have  if  proved ;  but  merely  to  s^sist 
the  party  proceeding,  in  procuring,  if  possibly,  an 
answer  to  it  from  the  opposite  party.  I  have  received 
several  letters  addressed  to  me  by  English  Clergy- 
men, and  others,  in  foreign  countries,  relative  to 
marriages  of  this  kind,  which  letters  I  have  felt  it 
to  be  my  duty  not  to  answer ;  as  it  certainly  is  no 
part  of  my  public  duty,  to  answer  private  inquiries 
upon  questions,  which  may  come  judicially  before 
me.  Some  of  the  marriages,  which  gave  occa- 
sion to  those  letters,  have  been  contracted  under 
circumstances  similar  to  the  present ;  and  it  will 
be  too  much  to  expect,  that  I  should  instantly  give 
a  judgment  upon  such  questions,  in  an  undefended 
suit,  and  in  which  I  can  hear  no  argument  in 
support  of  the  validity  of  the  marriage. 

It  appears,  that  the  husband  here  was  an  officer 
of  the  army  of  occupation  ;  and  it  may^  therefore, 
very  well  be  doubted,  whether  he  was  at  all  sub- 
ject to  the  French  law,  as  pleaded  in  the  libel.  I 
shall  give  no  decided  opinion  on  that  point  at  pre- 
sent ;  but  I  shall  admit  the  libel,  in  order  that  the 
party  may  be  the  better  enabled  to  obtain  an  ap- 
pearance, and  bring  the  cause  to  a  regular  decision 
upon  proper  argument. 

No  further  proceedings  have  taken  place. 


mir- 
on 


€1 
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RUIMNG  t).  SMITH, 

FALSELY  CALLING    HERSELF  RUlilNG. 

npHrS'was  a  caAe  of  nullity  af  marriage,  brought  laJn/y  ^ 

by  thd  Kusbtad,  to  set  asitfe  a  marriage  cete-  Tyh^)^^^' 
brated  in  a  rchth  in  a  privslte  House,  between  the  N^iuty  of 
partieii,  heittg  British  subjects,  at  the  Cape  of  Good'  ^/^/"^^' 
Htfpe,  on  the  91^  Odd  Her  1796,  By  the  Chaplain  HoiuLd^z^not 
of  the  Eitglisft  forces^  By  virtue  of  a  Hcehce  or  per-  thcnsto,with 
mission  from  Gfeneral  Sir' Jhmes  Craig,  the  com-  "^^^il 
ntttWdeff  of  the  BHtisft  forces  at  the  ^id'  colony.      ^il^fi**^^*"' 

<f  JBniuh  subjects 

The  libel  pleaded   the   surrender  of  the  Cape  «  *«  ^«.  ^ 
to  the  British  forces  in  17^5,  and  the  terms  of  the  %rliah 
capitulation,  "  that  the  inhabitants  of  the  Cape  SS^t*«t 
should  pi^eserve  their  prerogatives,  and  the  ex-  a^.'Si,""'"^ 
ercise  of  public  ti^ftuship,  which  they  at  present  iJWnotad. 
"  enjoy  : "    and    that  the  laws    of  the   United 
Provinces,  which  were  in  force  at  that  time,  had 
never  been    repealed    or  altered.      It  theri  set 
forth  die  law  of  Holland  *  respecting  marriage, 

and 


*  The  fourtb  article  of  the  libel  pleaded^  *'  that  in  and  by  the 
kw»  of  the  United  States  prevailing,  in  the  said  settlement  or 
cokmy,  every  marriage  between  persons  who  were  respectively 

**  of  the  rdigion  estiiblished  by  law  within  the  said  settlement  or 
cc^ny,  mint  be  celebrated  in  the  parochial  church  of  the  parish 
in  which  cme  of  the  said  persons  resided*  by  the  priest  or  minis- 

*'  ter  thereof,  otherwise  the  same  would  be  void  and  of  no  eflfect : 
That  in  and  by  the. said  laws^  every  marriage  between  persons 
both  or  either  of  whom  were  dissenters  from  the   religion 

**  established  by  law  within  the  said  settlement  or  colony,  must 
be  wy  solemnized  or  contracted  before  a  magistrate  at  his 
ordinary  plaee  of  s^ion,  otherwise  the  same  would  be  void 
and  of  no  eflfect ;  and  the  party  proponent  doth  further 
all^  and  propound,  that  in  and  by  the  said  laws  no  legtid 

*'  and  valid  marriage  could  be  had  or  s(>leronized  within  the 

B  B  2  ''  said 
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^smith."'     ^"^  alleged,  That  between  persons  both,  or  either 
of  them,  dissenting  from  the  religion  established 


J2  jUI  Ijggj,  by  law,  marriage  must  be  solemnized  or  contracted 
lAuguM)         before  a  magistrate,  or  otherwise  the  same  would 

be  null  and  of  no  effect ;  and  that  no  exception 
was  allowed  for  persons  being  strangers  or  foreign- 
ers. It  then  pleaded  the  principal  circumstances 
in  the  situation  of  these  parties,  "  that  the  wife  was 
**  bom  at  Fort  Saint  George^  in  India^  in  November 
"  1777>  and  Mr.  Ruding  in  I774,  in  England:  that 
"  they  were  resident  at  the  Cape  in  September  and 
*^  October  I796  ;'*  and  prayed,  that  the  marriage 

**  said  settlement  or  colony,  either  between  persons  who  were 
**  respectively  of  the  religion  by  law  established,  or  both  or 
*<  either  of  whom  were  dissenters  from  the  same,  without  due 
*'  publication  of  banns  three  several  times,  or  without  a  licence 
"  or  dispensation  from  the  same^  granted  by  the  supreme  au- 
'*  thority  of  the  States,  in  whom  the  power  of  granting  such 
*'  licence  or  dispensation  was  exclusively  vested,  and  that  such 
**  licence  or  dispensation  was  never  granted  by  the  said  supreme 
authority,  for  more  than  one  or  two  of  the  said  necessary 
publications  of  banns :  That  in  and  by  the  said  laws,  no  man 
*'  under  the  age  of  thirty  years  could  lawfully  contract  marriage 
**  without  the  consent  of  his  parent  or  parents,  if  living,  first  had 
**  and  obtained,  or  if  dead,  of  his  guardian  or  guardians  lawfully 
appointed ;  and  that  no  woman  under  the  age  of  twenty-five 
years,  could  lawfully  contract  marriage  without  the  consent 
*<  of  her  parent  or  parents  if  living,  or  if  dead,  of  her  guardian 
or  guardians  lawfully  appointed  ;  and  that  all  marriages,  where 
'*  the  man  was  under  the  age  of  thirty  years,  or  the  woman 
*^  under  the  age  of  twenty-five  years,  had  and  solemnized  with- 
'<  out  the  consent  of  the  parents  or  parent,  if  living,  or  if  dead, 
-"  of  the  guardian  or  guardians  lawfully  appointed  of  the  party 
*'  so  under  the  age  of  thirty  or  twenty-five  years,  were  abso- 
^  lutely  null  and  void  to  all  intents  and  purposes  in  law  what- 
^  soever;  and  that  no  difference  or  exemption  whatever  was 
**  made  or  allowed  for  or  on  account  of  any  person  or  persons 
whatever,  being  foreigners, .  or  in  itmere,  or  otherwise ;  but 
the  same  were  binding  upon  all  persons  whatever,  desirous 
of  contracting  matrimony  within  the  said  colony.'' 

being 
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being  had  in  a  private  house,  not  in  the  parochial    rodino  v. 
church,  without  banns  or  licence,  and  without  con-  ^"* 


sent  of  parents  as  required  by  the  law  of  Holland,  13  Ju/y  -j 
might  be  pronounced  to  be  null  and  invalid.  ]ai^}^^ 

The  admission  of  the  libel  was  opposed  by  Dr. 
Jenner  and  Dr.  Phillimore — ^who  submitted,  that 
though  the  principle  of  lea:  loci,  which  was 
assumed  in  the  libel,  might  be  very  just,  as  an 
affirmative  position  ;  it  would  not  follow,  that  the 
converse  of  that  proposition  was  true,  that  no 
marriage  contracted  in  a  foreign  country  could 
be  good,  unless  it  was  solemnized  according  to 
the  law  of  the  place  :  That  the  general  principle 
coidd  not  apply  to  persons  being  at  the  CapCy  as 
British  subjects,  under  the  protection  of  the  British 
forces,  then  in  possession  of  the  settlement,  by 
virtue  of  the  recent  surrender ;  that  such  persons  ' 
must  be  supposed  to  contract  with  reference  to  the 
law  of  their  own  country,  according  to  the  distinc- 
tion maintained  even  by  Huber  *,  and  admitted  by 
Lord  Mansfield  in  the  case  of  Robinson  v.  Bland^i 
that  marriage  is  to  be  considered  not  so  much 
with  respect  to  the  locus  contractus^  as  of  the  place 
where  it  is  to  be  exercised.  That  the  terms  of 
the .  capitulation  might  preserve  to  the  inhabitants 
the  enjoyment  of  their  former  laws,  but  it  would 
be  unreasonable  to  impose  them  as  paramount  au- 
thority on  all  English  subjects,  who  might  be  with 
the  British  army  in  the  condition  of  conquerors ; 
that  in  Gibraltary  in  the  East  Indies,  and  in  other 
places,  the  exercise  of  particular  religions  is  re- 
served to  inhabitants  ;  yet  the  marriages  of  English 


*  Prselectiones  Juris  Civilis. — De  Conflictu Legum^  I.  I.  tit.  3. 
§  10. 

t  2  Burrowsy  1077. 
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Kvj^vq  vi    subjects  in  those  places,  ucider  the  EngtUk  i»im, 

^ '."'      had  never  been  di|9|mted. 

13  ju^->  In  suppcM't  of  the  L^I^-^Dt.  Ltiskingicm  and 

i^Ti^M^i      '  Dr.  Dodsan  jcontendod,— That  it  bad  Jbeao  e^;a^ 

blished  by  the  highest  autJioffityy  that,  in  conquered 
countries,  the  laws  remained  in  Ibrce,  till  altered  by 
competent  authority.*  That  the  authority  of  the 
laws,  so  continued,  was  bindi];\g  on  aJO  persons ;  and 
there  wasi  no  distinction,  as  to  contracta  between 
natives,  and  strangers,  except  as  to  property  situated 
in  another  country,  t  Thsit  it  bad  been  laid  down 
in  this  Court,  in  the  recent  case  of  Daltymple  v. 
Dalri/mpleti  that  aU  persons  contracting  marriage 
are  bound  to  celebrate  such  marriage  according  to 
the  lea:  loci :  It  had  been  so  held  in  older  cases,  in 
Campion  v.  Beara^oft^^  and  in  IJderkm  v.  Ilder* 
ton  II ;  and  the  distinction  now  contended  for,  as  to 
persons  in  the  charactei*  of  conquerors,  could  n^ot 
be  maintained.  In  Burn  v.  Farrar  **,  which  was 
a  case  of  British  subjects  married  in  France  by 
licence,  and  permission  of  the  Duke  of  Weliingtonj 
the  Court  admitted  the  libel ;  but  intimated,  that  it 
was  a  question  of  moment,  in  which  It  was  not  dis- 
posed to  proceed  further  in  Uie  absence  of  the  hus- 
band, who  was  said  to  be  gone  to  South  America. 
If  that  marriage  could  be  held  good,  it  must  be 
owing  to  the  paiticulai-  situation  of  the  British 
armies  in  France  :  There  was  no  conquest,  and  no 

*  Calvin's  case,  7.  Coke's  Rep.  17,  18. 

t  Campbell  v.  HaU,  1 .  Cowper,  208.  Oti  that  subject,  see 
also  2.  P.  VlTins.  75.  and  the  exception  therein  stated,  **  unless 
"  it  be  contrary  to  the  Law  of  England^  or  waium  ut  «e,  or 
"  an  omitted  case/*  And  the  very  able  argument  of  Mr.  NoUm 
upon  it  in  the  case  of  Governor  Picton,  St.  Tr.  vol.30,  p.  833 
etseq. 

t  Vid.  supra,  p.54.  §  Deleg.  1769. 

II  2.  H.  Bl.  Rep.  145.  **  Vid.  ante,  p.  369. 

natural 
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natural  communication  with  the  civil  authoritiest    Ruoino  v. 
nor  opportunity  of  resorting  to  the  tribunals  of  the        """' 


country.  In  this  instance,  such  a  plea  could  not  laJufy^ 
be  advanced,  as  the  laws  had  been  recognized ;  J^i^j  ^**' 
and  there  was  a  special  provision  in  those  laws  for 
the  case  of  strangers,  and  dissenters  from  the  re- 
ligion of  the  place,  by  which  the  celebration  of 
this  marriage  might  have  been  had  as  easily,  as 
by  the  mode  which  had  been  adopted.  The 
principle  of  resorting  to  English  law  would  carry 
with  it  a  great  inconvenience,  as  the  law  so  im* 
ported,  would  be,  not  the  present  law  of  Englandf. 
but  such  as  had  been  in  force  seventy  years  ago. 
The  case  of  British  subjects  in  India  was  peculiar 
and  sui  generis;  as  they  were  exempted  from  the  law 
bf  the  country,  and  lived  as  persons  '  in  factories, 
under  the  faith  of  treaties,  and  the  provisions  of 
sundry  charters  and  acts  of  parliament.  In 
the  case  of  Middleton  v.  Janverin  *,  a  marriage 
solemnized  in  Flanders^  but  not  according  to  the 
tea:  locif  had  been  set  aside  ;  and  it  was  submitted 
on  those  authorities,  that  this  marriage,  being  had 
tii^ithout  publication  of  banns,  and  without  a  licence 
from  any  competent  authority,  or  according  to  the 
Ia<(rs  of  Holland^  was  null  and  void. 

In  reply— Dr./ewn^  andDr.PAi/ffmor^— The  pro- 
position  advanced  on  the  other  side,  would  amount 
to  this,  that  officers  serving  in  the  British  forces,  at 
the  surrender  of  the  Cape^  would  be  instantly  subject 
to  the  laws  of  the  conquered  country,  in  all 
cases,  and  in  all  transactions,  even  between  them- 
selves, —  which  would  be  a  manifest  absurdity. 
That  the  general  principle  of  the  lea:  loci  could  not 


*  Vid.  post,  p.  437. 
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RuoiNG  V.     be  applied  universally  as  a  negative  proposition. 
It  necessarily  contained  in  it  many  qualifications 


la/nZy-i        and  exceptions,  as  with  respect  to  Polygamy,  and 
^Ai^y^^'  other  customs,  which  could  not  be  reconciled  to  the 

laws  and  the  religion  of  this  Country.     The  present 
case  also,  necessarily  formed  another  exception. 
The  authority  of  the  decision  in  Campbell  v.  Hall 
referred  to  persons  settling  in  a  foreign  colony, 
and  was  not  applicable  to  the  question  before  the 
Court.    Military  persons,  and  others  accompanying 
the  military  occupation,  are  to  be  considered  in  a 
different  point  of  view ;  with  respect  to  such  persons 
Voetj*  and  Huber^  admit  the  distinction,  that  they 
must    be    understood    to  contract    according  to 
the  laws  of  their  own  country ;  as  an  exception 
founded  on  the  nature    of  their   situation.      In 
Compton  V.  Bearcrqft^  the  question  did  not  turn 
on   the   validity  of  the   marriage  by  the  law  of 
Scotland^    because    nothing    appeared  respecting 
that  law ;  the  libel  pleaded  only  the  marriage  act, 
and  the  nullity  of  the  marriage  as  alleged,  contracted 
by  persons  going  to  Scotland  to  celebrate  a  mar- 
riage there,  in  evasion  of  the  law  of  their  own 
country.     The  Court  held,  that  the  marriage  act, 
in  its  terms,  did  not  apply  to  Scotland^  and  could 
not  be  extended  on  the  principle  of  evasion.     On 
that  ground  It  did  not  sustain  the  libel ;  but  gave 
no  opinion  on  the  effect  of  the  law  of  Scotland  on 
that  marriage,  as  that  question  had  not  been  raised 
in  the  pleadings,  t  In  Dairy mple  v.  Dalrymple^  the 

parties 

*  In  Dig.  lib.  23.  tit.  2. 

t  It  appears  from  the  argument  in  Compton  v.  Bearcroft, 
that,  soon  after  theMarriage  Act,  many  instances  had  occurred  of 
persons  going  into  Scotlandf  to  evade  the  restrictions  of  that  Act. 
The  cases  of  Bedford  v.  Varneyy  1762,  before  Lord  Nortfungion^ 

and 
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parties  were  inhabitants  of  the  country,  and  one  a     rudino  v. 
native  inhabitant.     If  Mr.  Ending  had  married  a       ^'"'^''' 
Dtitch  lady,  it  might,  perhaps,  have  imposed  on  13  ju^  1 
him  an  obligation  to  conform,  in  such  marriage,  to  i^hj^y  "*' 
the  laws  of  the  settlement ;  and  a  departure  from 
them   might  have  been  fatal.     In  Middleton  v. 
Janveririy  the  marriage  was  designed  to  be  according 
to  the  law  of  Austrian  Flanders^  without  any  inten- 
tion to  adhere  to  the  British  law. 

Court. — Could  it  be  laid  down  conversely,  that 
all  marriages  abroad  according  to  the  British  law, 
would  be  good  ? 

Dr.Je/irier.— I  will  not  undertake  to  offer  an 
opinion  on  that  point;  as  I  do  not  feel  myself 
called  upon  to  maintain  that  proposition;  at 
present,  it  may  be  sufficient  to  say,  that  there  are 
no  cases  which  establish  the  contrary :  The  present 
case  rests  on  special  grounds ;  —  the  impossibility 
of  subjecting  all  individuals,  accompanying  a  con- 
quering army,  to  the  laws  of  the  conquered  country. 
Among  other  requisites  of  the  Dutch  law,  is  the  con- 
sent of  parents,  which  must,  in  almost  all  such  mar- 
riages, be  impossible  to  be  obtained,  as  it  was  pecu- 
Harly  in  the  present^  instance,  from  the  circum- 
stances of  the  case. 


and  Brook  v.  Oliver  at  the  Rolls,  before  SirThomas  Clarke^  1759, 
were  mentioned,  being  cases  of  bequests,  dependent  on  the  validity 
of  such  marriage,  in  which  it  had  been  contended,  ^/mx<  the  marriage 
was  not  valid;  but  the  objection  was  over-ruled,  and  the  points  in 
those  cases  adjudged  accordingly.  —  It  was  said  also,  that  Lord 
Northington  must  have  been  well  acquunted  with  the  spirit  and  in- 
tention of  that  act,  as  he  had  been  much  concerned  in  procuring  it. 
The  notion  of  impeaching  those  marriages,  on  the  ground 
of  evasion  stated  in  the  libel,  is  there  supposed  to  have  proceeded 
from  the  observations  of  Lord  Mantfieldi  in  Robinson  v.  Bland^ 
as  to  the  eiception  that  might  be  admitted  in  such  cases  on  that 
principle,  as  suggested  by  Huber, 

JUDG- 
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RvDiKG ».  Judgment. 

^^'^"V  Lord  5/oa«?//.»— This    is    a    suit    brought    by 

13  JWy  ^         Walter  Rudingf  Esq.  against  Jemima  Claudia  Smithy 
\^uguuy^^'  for  the  purpose  of  praying  this  Court  to  pronounce 

null  and  void  his  marriage  had  with  that  lady 
under  the  following  circumstances:  —  She  was 
born  ^t  Fort  St.  George^  in  the  East  Indies^  in  the 
month  of  Nov.  1777*  His  birth  took  place  at 
Kine  tonkin  the  county  of  Warwick,  on  the  13th 
day  of  M^  177*«  In  September  1796,  she  was  at 
the  Cape  of  Good  Hope  ;  the  Cape  had  surrendered 
a  year  before :  For  what  purpose  she  came  thither, 
dr  how  long  she  meant  to  remain,  does  not  appear. 
At  the  same  time  Mr.  Ruding  came  thither  also,  in 
his  way  to  the  East  Indies,  being  at  that  time  a 
captain  in  the  12th  Regiment  of  Foot.  On  the  S9d 
of  October  1796,  they  were  married  bjrthe  chaplain 
of  the  British  garrison,  under  the  authority  of  a 
Ucence  granted  by  General  Craig,  the  commander 
in  chief  of  the  British  forces  in  that  Country. 
When  the  marriage  was  performed,  Mr.  Rtiding  was 
of  full  age ;  but  the  lady  was  under  the  age  of 
nineteen.  The  consent  of  parents  or  guardians, 
required  by  the  Dutch  law  then  generally  prevsdling 
at  the  Cape,  was  not  obtained,  as  regarded  either  of 
the  contracting  parties.  Her  father  had  died  some 
years  before,  and  her  mother  had  married  a  second 
husband ;  and  no  appointment  of  guardians  had 
taken  place.  It  is  contended  by  the  husband^  that 
by  the  Dutch  law  at  that  time  in  force  at  the  Cape, 

*  On  14th  of  July,  Sir  IVm.  Scott  was  created  a  Peer  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  by  the  title  of 
Baron  Stowell,  and  on  14th  oi  Augtist  resigned  the  chair  of  the 
Consistory  Court.  He  was  succeeded  by  Sir  Christopher 
Robinsouy  LL.D.  His  Majesty's  Advocate  General. 

this 
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this  ai$urria£;e  was  null  and  void :  and  on  that    Rudimo  v. 

Smith 

ground  he  seeks  the  aid  of  this  Court,  to  pro- 


nounce a  sentence  declaratory  of  its  nullity.  idJ«/y  1 

The  case  of  facts  which  I  have  stated,  and  the  i^n^J  *^'' 
DtUch  law  under  which,  if  applied  to  these  facts, 
the  marriage  is  to  be  invalidated,  are  pleaded  in  the 
libel ;  and  I  think  that  there  is  little  doubt,  that  the 
Dutch  law,  with  respect  to  persons  to  whom  It  really 
applies,  is  fairly  represented,  and  would  be  so  proved, 
if  the  libel  was  admitted.     As  little  doubt  is  there, 
that  the  facts  of  the  case  would  be  established  by 
clear  proof;  but  the  real  question  is,  whether  the 
Dutch  law,  so  pleaded,  ought  to  govern  entirely  and 
exclusively,  this  case  of  fact  applying  to  these  in- 
dividuals ?  For  if  it  ought  not,  the  libel,  which 
rests  the  case  upon  it,  ought  not  to  be  admitted. 

In  order  to  maintain  that  the  Dutch  law  ought  to 
govern  the  case^  the  party  pleads,  first  an  article  in 
the  capitulation,  under  which  the  Dutch  colony  was 
surrendered  to  the  British  anns.     That  stipulation 
covenants,  that  the  inhabitants  shall  preserve  the 
prerogatives  which  they  enjoy  at  present.      The 
meaning  of  this  article,  be  it  what  it  may,  for  the 
term  used  "  prerogatives  "  is  sufficiently  indefinite 
and  obscure,  can  never  be  extended  to  the  British 
Conquerors,  ea:   vi   terminorum.      They  are    the 
Grantors,  not  the  Grantees.    They  were  not  in  the 
enjoyment  of  any  prerogatives  whatever  under  the 
Dutch  law ;  they  had  nothing  under  it  which  they 
could  wish  to  preserve.     It  is  impossible  that  the 
Dutch  could  intend  to  stipulate  for  them.     It  has, 
therefore,  I  think,  been  nearly  admitted,  that  as  to 
the  British  Conquerors,  this  article  has  no  intelli- 
gible application ;  consequently,  if  the  Dutch  law 
binds  them,  it  must  be  by  some  other  obligation, 
by  which,  independent  of  this  article  of  capitulation, 

the 
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RvDiMo  V.    the  Dutch  law  imposes  itself  upon  them*     In  order 
'      to  bring  it  a  little  nearer,  after  pleading  in  the  fol- 


€1 
it 


13  July  ^        lowing  articles  what  the  Dutch  law  of  marriage  is^  it  is 
Unlgud)^^'  statedalso,  "that  that  law  binds  all  persons  whatever 

within  the  colony^  foreigners  as  well  as  natives,  for 
that  their  laws  say  so,  and  that  their  learned  lawyers 
will  support  that  doctrine,  and  that  their  Courts 
"  will  enforce  it"  Now,  if  that  be  true,  that  the  law 
binds  the  British  conqueror  immediately  upon  the 
capitulation,  (there  being  no  express  covenant  to 
that  effect)  it  must  be  either  from  some  known  rule 
of  the  Law  of  Nations,  which  subjects  the  con- 
querors  to  the  laws  of  the  conquered,  or  from  some 
\  peculiar  principle   of  the  law  of  England,  which 

imposes  such  an  obhgatipn  upon  the  British  con- 
querors of  the  possessions  of  the  enemy ;  for 
clearly  the  Dutch  law,  taken  by  itself,  cannot 
directly,  and  by  its  own  force,  bind  them.  Dutch 
authority  could  not  impose  it,  for  Dutch  authority 
had  ceased ;  and  a  Dutch  Court,  taking  upon  Itself 
to  force  this  law  upon  British  parties  only,  and 
in  transactions  purely  British,  might  be  thought  to 
put  forward  no  very  just  or  moderate  pretension  ; 
unless  some  authority,  superior  to  It,  had  imparted 
to  It  a  force,  which  It  did  not  itself  directly  possess. 
Such  an  authority,  if  it  exists  at  all,  must  be 
found  either  in  the  Law  of  Nations,  or  in  the 
British  law,  for  no  other  authority  could  give  it. 
I  am  not  aware  that  any  such  principle  or  practice 
exists  in  the  general  law  of  Nations.  It  sometimes 
happens,  that  the  conquered  are  left  in  possession 
of  their  own  laws  —  more  frequently  the  laws  of 
the  conquerors  are  imposed  upon  them ;  and  some- 
times the  conquerors,  if  they  settle  in  the  country, 
are  content  to  adopt  for  their  own  use  such  part 
of  the  laws,  prevailing  before  the  conquest,  as  they 

may 
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May  find  convenient,   under  the   change  of  au-     Rudinov. 
thority,  to  retain.     I  presume,  that  there  is  no  legal        '*^^°* 


difference  between  a  conquered  country  and  a  con-  13  JuUf  y 
quered  colony  in  this  respect,  as  far  as  general  law  ^u^^}^^' 
is  concerned ;  and  I  am  yet  to  seek  for  any  prin- 
ciple, derivable  from  that  law,  which  bows  the  con- 
querors of  a  country  to  the  legal  institutions  of  the 
conquered.  Such  a  principle  may  be  attended  with 
most  severe  inconvenience  in  its  operation.  The 
laws  may  be  harsh  and  oppressive  in  the  extreme ; 
may  contain  institutions  abhorrent  to  all  the  feelings, 
and  opinions,  and  habits  of  the  conquerors :  at  any 
rate  they  can  be  but  imperfectly  understood ;  and 
that  they  should  all  of  them  instantaneously  attach, 
tod  continue  obligatory  upon  them,  'till  their  own 
Government  had  time  to  learn  them,  and  select 
and  correct  them,  is  a  proposition  which,  I  think, 
a  professor  of  general  law  would  be  inclined  to 
consider  cautiously,  before  it  could  be  unreservedly 
admitted. 

But  it  is  argued  to  be  the  doctrine  of  the  law  of 
England;  if  so,  it  is  not  the  less  hard,  as  the 
municipal  code  of  our  country  is  generally  ad- 
mitted to  be  more  liberal,  and  more  indulgent,  than 
the  codes  of  most  other  countries.  It  would 
be  a  most  bitter  fruit  of  the  victories  of  its  sub- 
jects, if  they  were  bound  to  adopt  the  jealous  and 
oppressive  systems  of  all  the  countries,  which  they 
subdued,  and  to  groan  under  all  the  tyranny  *,  civil 
and  ecclesiastical,  of  those  systems,  till  their  own 
government,  occupied  by  the  pressure  of  existing 
hostiUties,  had  time  to  look  about,  to  collect  in- 


*  See  on  this  point  the  argument  in  the  case  of  Governor 
Pkton,  St.Tr.  vol.30,  p.  833  et  seq.,  and  note  supra,  p.  374. 

formation. 
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formation,  and  to  prescribe  rules^of  cxmduct  mcfm 
colonial  to  their  original^  habits.  To  team  wbafi 
the  laws  of  a  country  are,  is  nol  the  wotfc  <yf  a. 
day,  even  in  pacific  times,  and  to  personr  ac^ 
customed  to  legal  inquiries^;  and  to  construct  a 
code,  fit  for  such  a  new  and  mixed  dittiation  of 
persons  and  things,  demands,  not  without  reason^ 
a  very  serious  tempus  deliberandi ;  and  conqnerotB' 
are,  certainly,  not  the  l^st  men,  who  are  en"* 
titled  to  the  protection  of  their  country  under  ram 
grievances. 

.  I  am  perfectly  aware,  that  it  islaiddown  generaUyy 
in  the  authorities  referred  to  *,  ^*  tha%  the  lawft  of  a 
**  conquered  country  remain^  till  altered  by  the  new 
**  authority/'  I  have  to  observe,  first,  that  the  word 
renum  has,  ex  vi  termini^  a  r^erence  to*  its  obl^^ 
tion  upon  those,  in  whose  usage  it  already  existed^ 
and  not  to  those  who  are  entire  strangers  to  it,  in: 
the  whole  of  their  preceding  intercourse  with  each 
other.  Even  with  respect  to  the  ancient  inhadbit- 
ants,  no  small  portion  of  the  ancient  law  is  un- 
avoidably superseded^  by  the  revolutioii  of  govern- 
ment that  has  taken  place.  The  allegiance  of  the 
subjects,  and  all  the  law  that  relates  to  it-^the 
administration  of  the  law  in  the  Sovereign^  and 
appellate  jurisdictions — and  all  the  laws  connected 
with  the  exercise  of  the  sovereign  authority-— 
must  undergo  alterations  adapted  to  the  change. 
This  very  libel  furnishes  instances  cf  this  sort 
In  the  third  article  it  is  stated,  <<  that  dispensa* 
"tions  from  the  publication  of  banns  must  be  had 
"from  the  authority  of  the  States  of  if o/to»d4**  TTiat^ 


*  Cdiria s  case,  7.  Coke's  Reports;  and  Hall  hndrCampheU, 
Cawper,  p.  208. 

13  I  must 
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I  must  presume,  could  not  be  coDtinued:  during     RvoiNotr. 
the  existence  of  the  war^  and  tiie  extincti<^  W 1. 


suspension  of  the  sovereignty  of  that  nation^  But,  la/u/jr  i 
secondly,  though  the  old  laws  are  to  remain^  it  iis  uJg^y 
surely  a  sufficient  application  of  such  terms  ^*  that 
"  tJici/  shall  remaiii  in  force^^  if  they  continue  to 
govern  (so  far  as  they  do  continue)  the  transactions 
of  the  ancient  settlers  with  each  other,  and  with  tJm 
new  comers.  To  allow  that  they  shall  intrude  into 
all  the  separate  transactions  of  these  British  com 
querors,  is  to  give  them  a  validity^  which  they 
would  otherwise  want,  in  all  cases  whatever. 

It  is  certainly  true,  that  in  HaU  and  Campbell^ 
that  most  ^ninent  Judge,  Lord  Mansfield,  a  peiv 
son  never,  to  be  napied  but  with  accompanying  e» 
pressions  of  reverence,  has  laid  down  the  following 
proposition.:  **  That  the  law.  and  legislative  'gQ>- 
"  vemment  of  eveiy  dominion^  equally  qfficts  aU 
^*  persons,^  and  all  property,  within*  the  limits 
*^  thereof;  and.  is  the  rule  of  decision  for  allques* 
*«  tions  which  J  arise  there^  Whoever  purchases^ 
<<  lives,  or  sues  there,  puts  himself  under  the  law 
"  of  the  place.  An  Englishman  in  Irelandy  Mi^ 
<*  norca^  the  Isle  ofMrnt  ox  the  plantations,  has 
^<  no  privileges  distinct  from  the  native^/'  Huber^ 
too,  speaking  upon  general  principles,  had  before 
promulgated  the  same  doctrine  :-^** Pro  subftefis 
'*  imperio  hahendi  sunt  omneSf,qui  intra  termhwB 
**  ejusdem  reperiuntur,  sive  in  perpetuum^  sive  ad 
"  tempus  ibi  commorantur.**  *  But  to  such  a, pro- 
position, expressed  in  very  general  terms,  only  ge» 
neral  truth  can  be  ascribed ;  for  it  is,  undoubt>> 
edly,  subject  to  exceptions. 

*  De  Conflict.  Leg.  1. 1.  t.  3.  §  2. 

It 
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Roofifo  tr.         It  is  not  to  be  said,  that  Embassadors  and  public 
.  ministers  are  subject  to  the  whole  body  of  the 


i8^«^l        municipal  law  of  the  country,  where  they  reside. 

uhgmt  j  '  They  belong,  in  great  part,  to  the  country  which 
-they  represent.  Even  the  nativ^  and  resident 
inhabitants,  are  not  all  brought  strictly  within  the 
pale  of  the  general  law.  It  is  observed  by  the 
learned  Dr.  Hyde^  that  there  is  in  every  country, 
a  body  of  inhabitants,  formerly  much  more  nu- 
merous than  at  present,  (and  now  generally 
allowed  to  be  of  foreign  extraction)  having  a 
language  and  usages  of  their  own,  leading  an 
erratic  life,  and  distinguished  by  the  different  names 
of  Egyptians^  Bohemians^  ZmgarianSj  and  other 
names,  in  the  countries  where  they. live:  Upon 
such  persons  the  general  law  of  the  country  operates 
very  slightly,  except  to  restrain  them  from  injurious 
crimes ;  and  the  matrimonial  law  hardly,  I  pre- 
sume, in  fact,  any  where  at  all.  In  our  own  country 
and  in  many  others,  there  is  another  body,  much 
more  numerous  and  respectable,  distinguished  by  a 
still  greater  singularity  of  usages,  who,  though  native 
subjects,  under  the  protection  of  the  general  law, 
are,  in  many  respects,  governed  by  institutions  of 
their  own,  and,  particularly,  in  their  marriages;  for 
it  being  the  practice  of  mankind  to  consecrate 
their  marriages  by  religious  ceremonies,  the 
differences  of  religion,  in  all  countries  that  admit 
residents  professing  religions  essentially  difierent, 
unavoidably  introduce  exceptions,  in  that  mat- 
ter, to  the  universality  of  That  rule,  which 
make^  mere  domicile  the  constituent  of  to 
unlimited  subjection  to  the  ordinary  law  of  the 
country.  The  true  statement  of  the  case  results 
to  this,    that    the    exceptions,   when    admitted, 

fiirnish 
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furnish   the    real    law   for  the   excepted   cases;     r^toino*. 

the  general  law  steers  wide  of  them.    The  matri- L- 

monial  law  of  England  for  the  Jews,  is  their  own  i^J^l 
matrimonial  law;  and  an  English  Court  Christian,  i^ngmiS 
examining  the  validity  of  an  English  Jew  marriage, 
would  examine  it  by  that  law,  and  by  that  law  only, 
as  has  been  done  in  the  cases,  that  were  deter- 
mined in  this  Court  on  those  very  principles.*  If  a 
rule  of  that  law  be,  that  the  fact  of  a  witness  to  the 
marriage  having  eaten  prohibited  viands,  or  profan- 
ing the  Sabbath-day,  would  vitiate  that  marriage  it- 
self, axiEngUsh  court  would  give  it  that  eflSbct,  when 
duly  proved,  though  a  total  stranger  to  any  such 
effect  upon  an  English  marriage  generally.  I  pre- 
sume, that  a  Dutch  tribunal  would  treat  the  mar- 
riage of  a  Dutch  Jew  in  a  similar  way,  not  by 
referring  to  the  general  law  of  the  Dutch  Protes- 
tant Consistory,  but  to  the  Ritual  of  the  Dutch 
Jews  established  in  Holland. 

What  is  the  law  of  marriages,  in  all  foreign 
establishments  settled  in  countries,  professing  a 
religion  essentially  different?  In  tlie  English  Fac- 
tories at  Lisbon^  Leghot^j  Oporto^  Cadiz — and  in 
the  Factories  in  the  East;  Smyrna^  Aleppo^  and 
others?  in  all  of  which,  (some  of  these  establishments 
existing  by  authority  under  treaties,  and  others 
under  indulgence  and  toleration)  marriages  are  re- 
gulated by  the  law  of  the  original  country,  \o  which 
they  are  still  considered  to  belong.  An  English 
resident  at  St.  Fetersburgh  does  not  Jiook  to  the 
Ritual  of  the  Greek  Church,  but  to  the  Rubric 
of  the  Church  of  England^  when  he  contracts  a 

*  Vid.  «upra,  vol.  i.  pp.  216.  324. ' 

VOL.  11.  c  c  marriage 
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RuDiwo  V.     marriage  with  an  English  woman**    Nobody  can 
-  suppose,  that  whilst  the  Mogtd  empire  existed,  an 


13  Jidjf-^        Englishman  was  bound  to  consult  the  Koran,  for 
lAufpZS        the  celebration  of  his  marriage.     Even  where  no 

foreign  connection  can  be  ascribed,  a  respect  is 
shewn  to  the  opinions  and  practice  of  a  distinct 
people.  The  validity  of  a  Greek  marriage,  in  the 
extensive  dominions  of  Turkey^  is  left  to  depend, 
i  presume,  upon  their  own  cgiions,  without  any 
reference  to  Mahometan  ceremonies, .  There  is  a 
jus  gentium  upon  this  matter, — a  comity,  which 
treats  with  tenderness,  or  at  least  with  toleration, 
the  opinions  and  usages  of  a  distinct  people  in 
this  transaction  of  marriage.  It  may  h^^  difficult 
to  say,  u  priori^  how  far  the  general  law  should  cir- 
cumscribe its  own  authority  in  this  matter ;  but 
practice  has  established  the  principle  in  several 
instances;  and  where  the  practice  is  admitted,  it  is 
entitled  to  acceptance  and  respect.  It  has  sanc- 
tioned the  marriages  of  foreign  subjects,  in  the 
houses  of  the  Embassadors  of  the  foreign  coujatry» 
to  which  They  belong :  I  am  not  aware  of  any  ju- 
dicial recognition  upon  the  point ;  but  the  reputa- 
tion, which  the  validity  of  such  marriages  has 
acquired,  makes  such  a  recognition  by  no  xaeans 
improbable,  if  such  a  question  was  brought  to  judg- 
ment, t    In  the  case  which  has  now  occurred, — 

the 


*  A  Register  of  Englbh  marriages,  celebrated  at  SWReteru 
burgh,  is  transmitted  to  the  Registry  of  the  Consistory  Court  t)f 
London. 

t  Fide  suproy  VoLu  p.  136.  There  has  been  no  other  decided 
case  of  that  description,  of  which  any  trace  can  be  discovered. 
In  the  argument  on  Harford  v.  Morris,  the  case  of  Lacy  r.  Dick' 

insofi. 
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the  case  of  a  conquering  force,  stationed  in  a     RuDiMot». 
conquered  country  or  colony,  for  the  purpose  of 


dMITH. 


enforcing  the  reluctant  obedience  of  the  natives,  13  juiyy 
and  composing,  for  the  present,  a  distinct  and  im-  ",^5  **"* 
misceable  body,— can  it  be  maintained,  that  ithe 
success  of  their  arms,  and  the  service  of  vigi- 
lant control  in  which  they  are  employed,  lays 
them  at  the  feet  of  the  civil  jurisdiction  of  the 
country,  without  any  exception  whatever  ?  In  a 
former  case*,  the  Court    intimated  Its  opinion, 


intoM^  CoBMst.  1769,  was  menlioneds  m  wbich  the  parties^  being 
both  EngUsk  subjecits,  i«ho  had  resided  at  Amsterdamf  went  to 
Paris,  and  were  married  by  leave  of  the  Dutch  Embassador,  in 
his  hotely  and  by  his  Chaplain,  in  the  absence  of  the  English  £m- 
hassador.  They  came  afterwards  to  England^  and  the  wife  brought 
a  suh  of  jaetitatioiH  mi  which  Mr.  Diekimon  Justified  under  the 
raArringe,  as  alleged.  In  reply,  thet  wife  pleaded  the  laws  of 
HaUatui,  **  that  marriages  solemnized  between  the  subjects 
*'  of  their  High  Mightinesses,  or  others,  in  a  house  of  an  Embas- 
*'  sador  of  the  States  General  in  Foreign  Countries,  between  the 
subjects  of  the  States  General,  or  others,  unless  the  parties 
had  becD  first  contracted  by  the  kw  of  Holland^  and  such 
contract  duly  registered,  and  unless  banns  be  duly  published, 
in  Holland^  before  the  performance  of  the  same,  is  nuU  and 
void,  to  all  intents  and  purposes.**  It  pleaded  also,  "  that, 
by  the  laws  of  France^  a  marriage  solemnized,  not  in  facie  ec- 
cletktf  and  on  publication  of  banns,  and  by  the  priest  of  the 
*'  cburck  of  the  parish  ]0rhere  the  parties  live,  and  where  they 
"  are  domiciled,  unless  by  special  licence  and  faculty,  is  null  and 
•*  void." — ^That  cause  went  no  further,  owing  to  the  death  of  the 
husband.  The  case  was  cited  in  that  argument  to  shew,  that 
the  leg  tout  had  been  distinctly  pleaded  as  the  ground  of  niiUity, 
and  the  allegation  admitted  to.that  effect.  It  is  noticed  here, 
as  shewing  on  what  principles  a  marriaget  celebrated  in  an.  Ean^ 
hasmdors  chapel,  was  pleaded,  and  what  was  opposed  to  it  on 
the  other  side. 

♦  Vid.  supra.  Bum  v.  Farrar,  p.  370. 

C  C  2  •  (for 
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*^smit^  ^^    (^^^  ^^^  ^^^®  never  reached  a  decision)  that  the 
law  of  France  would  not  apply  to  an  officer  of 


ss/IIa^I  3t  *^®  JEngUsh  Army  of  Occupation,  marrying  an 
lAMgudX        EngUsh  lady;  on  the  ground  that,  at  that  time, 

and  under  such  circumstances,  the  parties:  were 
mA  French  subjects,  under  the  dominion  of  French 
law;  and  surely  the  condition  of  a  garrison  of 
a  subdued  country,  is  not  more  capable  of  im- 
pressing the  domestic  character,  and  ^  all  the  obli- 
gations it  carries  with  it,  than  the  situation  of  the 
Army  of  Occupation  at  that  time  in  France. 

Much  of  the  order  of  a  society,  S9  peculiarly 
|rfaced,  depends  upon  a  discreet  application  of  ge- 
neral principles  to  particular  institutions ;  this  can 
hardly  be  specified  before  hand.  But  that  the 
whole  mass  of  law,  formed  for  another  state  of 
things,  and  for  a  sUihis  personamm  widely  different, 
is  to  be  immediately  forced  down  upon  these  fo- 
reign guardians,  in  their  own  separate  transac- 
tions, and  without  any  reserve  or  limitation,  is  a 
proposition  much  too  inconvenient  in  its  conse- 
.quences,  to  be  perfectly  just  in  its  principle.  7 

The  time  of  this  transaction  is  to  be  consi- 
dered. The  marriage  took  place  at  no  great  dis- 
tance of  time  from  the  compelled  surrender.  This 
case  therefore  has  no  resemblance  to  the  case  of 
Ireland^  the  Isle  ofMan^  the  plantations^  or  even 
Minorca^  where  recognised  civil  governments  had 
been  established,  and  a  permanent  system  intro- 
duced, of  which  all  must  be  supposed  cognizant 
The  Cape  was  conquered,  but  not  ceded ;  and  it 
remained  for  a  treaty  of  peace  to  decide,  to  whom 
it  was  to  belong.  The  ancient  civil  sovereignty 
was  suspended,   and  no    other  fully  estaUidied 

in 
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in  its  place.    The  character  of  the   individuals     rudinov. 
is  likewise  to  be  considered*    The  husband  goes      ^'"'^"' 


there,  not  as  a  volunteer,  or  a  settler,  by  inten-  13  J^fy-i 
tion  of  his  own,  or  there  to  remain ;  but  in  the  i^i^Mf 3  ^ 
character  of  a  British  soldier,  in  the  prosecution 
of  a  further  voyage  directed  *by  British  authority. 
He  does  not  put  himself  under  the  law  of  the 
place ;  he  goes  there  neither  to  purchase,  sue,  nor 
live.  What  the  legal  case  of  persons  engaging  in 
such  concerns  would  be,  I  am  not  called  upon  to 
inquire ;  much  less  am  I  disposed  to  determine. 
The  party  principal  is  a  military  servant  of  the 
British  government,  sent  upon  a  public  errand 
elsewhere,  and  though  in  ittnerCj  is  not  so  upod  any 
movement  of  his  own.  Whatever  a  Dutch  Court 
might  determine  upon  the  general  case  oP  a  fo- 
reigner, or  even  of  a  passing  traveller,  however 
just  in  such  cases,  has  no  pertinent  application  to 
the  present. 

Suppose  the  Dutch  law  had  thought  fit  to  fix 
the  age  of  majority  at  a  still  more  advanced  period  ^ 

than  thirty,  at  which  it  then  stood — at  forty — it 
might  surely  be  a  question  in  an  English  Courts 
whether  a  Dutch  marriage  of  two  British  subjects, 
not  absolutely  domiciled  in  Holland^  should  be  in- 
validated in  England  upon  that  account ;  or,  in 
other  words,  whether  a  protection,  intended  for 
the  rights  6f  Dutch  parents,  given  to  them  by  the 
Dutch  taW^  should  operate  to  the  annulling  a  mar- 
riage <^jBn<i^i8Uligeots,  upon  the  ground  of  pro- 
tecting 't^hts,  Twiiicb  do  not  belong,  in  any  such 
extent,  to  i)arents  living  in  England;  and  of  which 
this  lawof  ihw-iinrf  could  take  no  notice,  but  for  the 
severe  purpose  of  this  disqualification  ?  The  Dutch 

c  c  3  Jurists, 
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^sm"***  "'    Jurists,  as  represented  in  this  libek  would  have  no 
L.  doubt  whateveTi  that  this  law  would  clearly  govern 


13  j»4ri        a  British  Court :   But  a  British  Court  mkbt  think 
ijiupui)        that  a  question,  not  unworthy  of  further  conside- 
ration, before  It  adopted  auch  a  rule,  for  the  sub- 
jects of  this  "COunUy .     In  the  article  of  the  libel 
which  follows,  it  is  allcigedp  that  such  a  manriage 
would  be  dedaxed  by  Dutch  tribunals  and  Dtiich 
Jurists,  not  only  null  and  void  in  HoUandt  and  the 
colcmies,  but  likewise  in  this  kingdonh  ^uid  in  even/ 
other  country.    I  should  presume,  that  this  is  a 
claim  of  universal  jurisdiction,  which  Dutch  Ju- 
rists, and  Dutch  tribunals,  would  not  make  fer 
themselves,  tn  deciding  for  Great  Britcun  upon  the 
marriages  of  British  subjects,  they  are  certainly  the 
best  and  only  authority  upon  the  question,  whether 
the  marriage  is  conformable  to  the  general  Dutch 
iUvf  of  HoUand ;  and  they  can  decide  that  question, 
definitively,  for  themselves  and  for  other  countries. 
But  questions  of  wider  extent  may  lie  beyond 
this :  whether  the  marriage  be  not  good  in  JEngland, 
although  not  ccHiformable  to  the  generzi  Dutch 
law,  and  whether  there  are  not  principles  leading 
to  such  a  conclusion  ?  Of  this  question,  and  of 
those  principles,  they  are  not  the  authorised  Judges ; 
for  this  question,  and  those  prindples,  belong  either 
to  the  law  ^ England^  of  which  they  are  not  autho- 
rised expositors  at  all,  or  to  the  jus  gentium^  upon 
which  the  Courts  of  this  country  may  be  supposed 
as  competent  as  themselves,  and,  certainly,  in  the 
cases  of  British  subjects  much  more  apprc^riate 
judges. 

It  is  true,  indeed,  that  English  decisions  have  esta- 
blished this  rule,  that  a  foreign  marriage,  valid  ac- 
cording 
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cording  to  the  law  of  the  place  where  celebrated,  is    rvdino  «. 
good  everywhere  else ;  but  they  have  not  d  corwerso       ^^'' 


established,  that  marriages  of  British  subjects,  not  is  Ju^i 
good  according  to  the  general  law  of  the  place  S^lSj^*** 
where  celebrated,  are  Universally,  and  under  all 
possible  circumstances,  to  be  regarded  as  invalid  in 
England.  It  is  therefore,  certainly,  to  be  advised, 
that  the  safest  course  is  always  to  be  married  ac- 
cording to  the  law  of  the  country,  for  then  ho 
question  can  be  stirred ;  but  if  this  cannot  be  done 
on  account  of  legal  or  religious  difficulties,  the  law 
of  this  Country  does  not  say,  that  its  subjects  shall 
not  marry  abroad.  And  even  in  cases  where  no 
difficulties  of  that  insuperable  magnitude  exist, 
yet,  if  a  contrary  practice  has  been  sanctioned 
by  long  acquiescence  and  acceptance .  of  the  one 
Country,  that  ha9  silently  permitted  such  marriages, 
and  of  the  other,  that  has  silently  accepted  them, 
the  Courts  of  this  country,  1  presume,  would  not  in- 
cline to  shake  their  validity,  upon  these  large  and 
general  theories,  encountered,  as  they  are,  by  nu- 
merous exceptions  in  the  practice  of  nations. 

The  libel  here  states  a  case  of  marriage  as  nearly 
entitled  to  the  privileges  of  strict  necessity  as  can  be. 
The  husband  was  a  person  entitled,  by  the  laws  of 
his  own  country,  to  marry  without  consent  of  pa- 
rents, or  guardians^  being  of  the  age  of  twenty-one  j 
but  by  the  Dtitch  law,  he  could  not  marry  without 
such  consent  till  he  is  thirty  years  of  age.  Now,  I 
do  not  mean  to  say,  that  Huber  *  is  correct  in  lay- 
ing down  as  universally  true,  "  that  personates  quaJi' 
"  fates,  alicui  in  certo  loco  jure  hnpressas,  ubique  cir-^ 

• 

*  Dc  Conflict.  Leg.  1.  i.  tit.  3.  s.l2. 

c  c  d  "  cunu 
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RvDiN o  V.    **  cnmferrif  et personam  jcomiteri"— that  being  of  aige. 
*'"*'      in  his  own  country,  a  man  is  of  age  in  every  other 


la  Ju^        country,  be  their  law  of  majority  what  it  may }  yet 
Jijig***'-  it  is  not  to  be  kid  out  of  the  case,  that  the  Dutch 

law  would  impose,  in  this  respect,  a  very  unfavour- 
able disability  upon  the  British  subject ;  and  it  was 
one  which,  in  the  situation  of  this  individual,  it  was 
extremely  difficult,  indeed,  almost  impossible  for 
him  to  remove,  even  supposing  that  the  Dutch  law 
contemplated  the  protection  of  parental  rights  of  Bri- 
tish subjects  living  in  England*    His  father  lived  in 
England,  and  he  was  pursuing  his  prescribed  course 
to  the  East  Indies  for  the  military  service.  The  lady 
was  a  little  younger,  but  her  father  had  died  in 
the  Eastlndies,  and  her  mother  was  married  again, 
and  no  guardian  had  been  appointed.    It  would 
puzzle  the  person  most  versed  in  that  most  di^cult 
chapter  of  general  law,  the  con/Uctus  legum^  to  say 
how  a  marriage  could  be  effected,  under  such  cir« 
cumstauces,  in  a  manner  satisfactory  to  the  Dutch 
requisitions.     Under  such  difficulties  as  regarded 
the  Dutch  law,   the   marriage  naturally  enough 
was  not  solemnized  with  any  reference  to  that 
law,  hut  under  a  formal  licence  from  the  British 
Governor,  and  by  the  ministration  of  an  English 
Clergyman,  the  Chaplain  of  the  English  Garri- 
ton.    The  Crown,  it  is  admitted,  has  the  power  of 
altering  all  the  laws   of  a  conquered   country. 
This  is  an  act  passing  under  Uie  authority  of 
the  Representative   of  the  British  Crown,   and 
between  British  subjects  only,  in  which  Dutch 
subjects  have  no  interest  whatever,  for  the  par- 
ties were  no  settlers  there.     It  is  to  be  presumed, 
that   the   representative  was  not  acting  withoi^ 

the 
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the  knowledge  and  pemnssicm  of  his  government,    rudimo  ». 
if  that  permission  was  abscdutely  necessary  to  le-      ^'^*' 
gatize  that  act.    It  was  not  so  in  my  opinion,  un-  i7ZJT~" 
less  the  Dutch  law  involved  such  persons  in  it^*]iil2i"**' 
obligations ;  for  otherwise  no  Dutch  law  was  invaded 
by  the  act,  though  the  sanction  of  government 
might  be  requisite  for  the  purposes  of  order  and 
notoriety. 

It  is,  therefore,  under  aU  these  circumstances 
that  I  am  called  upon  to  dissolve  a  marriage  of 
twenty-five  years  standing,  upon  a  ground  of  nul- 
lity, which  is  aUeged  to  have  existed  in  its  forauu 
tion,   though'  the    vinculum    has    remained    un- 
touched, by  either  party)  during  the  whole  time. 
I  know  that,  in  strict  legal  consideration,  I  am 
to  examine  this  marriage  in  the  same  way  as  if 
it  had  taken  place  only  yesterday.     It  is  like- 
wise not  improbable,  that  the  stability  of  many 
marriages  may  depend  upon  the  fate  of  this ;  for, 
doubtless,  many  have  taken  place  in  a  way  very 
similar.     But  I  know  that  I  must  determine  it 
upon  principles,  and  not  upon  consequences.    Au- 
thority of  former  cases,  there  is  none :  The  de- 
cision in  *  Middle  ton  and  Janverin  turned  upon  a 
ground  of  impeachment,  that  was    directly  the 
reverse  of  what  is  attempted  in  the  present  case ; 
for  the  ground  there  was,  that  it  was  a  bad  mar- 
riage under  the  lex  lociy  to  which  it  had  resorted : 
So  in  t  Scrimskire  v.  Scrimshire^  a  marriage  cele- 
brated according  to  the  French  ceremonial,  and 
by  a  priest  of  that  country,  but  totally  null  and 
void,  as  clandestine,  under  its  law :  the  ground 
here  is,  that  it  did  not  resort  at  all  to  the  lex 
loci. 


*  Vid.  infra.  437.  t  Vid.  infra.  395. 

In 


S94  CASES  DETERMINED  IN  TUB 

RvsiNo  V.        In  my  opinion,  this  marriage  (for  I  desire  to  be 
^''"'''      understood  as  not  extending  this  decision,  beyond 


13/Hi^i        cases,  including  nearly  the  same  circumstances) 
^^j*'^^*  rests    upon  solid  foundations.    On   the  distinct 

British  character  of  the  parties-— on  their  inde- 
pendence of  the  Dutch  law,  in  their  own  British 
^  transactions-^  on  the  insuperable  difficulties  of  ob- 
taining any*  marriage  conformable  to  the  Dutch 
law-^(m  the  countenance  given  by  British  autho- 
rity, and  British  ministration  to  this  British  trans- 
action-—-upon  the  whole  country  being  under 
British  dominion— and  upon  the  other  grounds 
to  which  I  have  adverted }  and  I,  therefore,  dis- 
miss this  libel,  as  insufficient,  if  proved,  for  the 
conclusion  it  prays. 
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Cases  on  foreign  Marriage  referred  to  in  the 

preceding  Judgment. 

SCRIMSHIRE  V.  SCRIMSHIRE.* 

'pHIS  was  a  smt  for  restitution  of  conjugal  ri^ts,  Condit. 

in  which  the  validity  of  the  marriage  was  denied,  *^  ^^^  *^^*' 
as  being  a  foreign  marriage,  not  celebrated  ac-  S^'rf  JySS* 
cording  to  the  laws  of  the  country  in  which  it  was  S2jJ?,'2Sld 
contracted.  The  question  appears  to  have  been  then  ^  ^  c«i.  * 
brooght,  for  the  first  time,  to  judicial  determination  lawofii^te!^ 
in  the  Ecclesiastical  Court ;  and  the  effect  of  that  iSJ^STrfST 
decision,  in  l^al  authority,  has  been  the  subject  of  ST3«hS?* 
much  discussion  in  subsequent  cases.    It  is  intro-  f^iT^^^^' 
duced  here,  with  the  two  following  sentences  on  and  tom  in  uus 
the  same  subject,  as  elucidating  the  references  to 
former  authorities,  on  this  important  subject,  in 
the  preceding  case. 

Judgment. 
Sir  Edward  Simpson. — This  is  a  case,  prinue 
impressionism  and  of  great  importance,  not  only  to 
the  parties,  but  to  the  public  in  general.  The  suit  is 
brought  by  Miss  Jones\m  for  restitution  of  conjugal 
rights.  She  pleads  a  marriage  in  France^  clan- 
destine and  forbidden  by  the  laws  of  both  countries, 
with  this  difference,  that,  by  the  laws  of  France^ 
such  marriages  are,  in  all  cases,  absolutely  null ; 
whereas,  by  the  laws  of  England^  •they  are  only 

*  This  case  is  printed  from  a  MS.  note  of  Sir  Edward  Simpson^ 
communicated  by  Dr.  Swahey, 

f  This  lady  was  the  daughter  of  Theophilus  Jonesy  Esquire, 
Accountant  General  of  the  Bank  of  England, 

irregular, 
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scBiMSBMB ».  irr^nilar,  but  not  null,  unless  under  special  cif' 
^""""-  cumstances  that  warrant  the  Court  to  put  that 
291b  juijf  1752.  construction  upon  them.    An  allegation  has  been 

given  in  on  the  part  of  Mr.  Scrhnshire^  which 
pleads,  that  he  was  drawn  in  by  surprise  and 
terror  to  marry ;  that  the  marriage  was  celebrated 
in  France ;  that  by  the  laws  of  France^  the 
marriage  of  minors  under  twenty-five,  unless 
with  the  consent  of  parents,  is  null  and  void ;  and 
that  marriage  can  only  be  legally  celebrated  in 
*  that  country  by  the  proper  Priest,  licensed  to 
marry  and  exercise  his  functions  within  the  juris- 
diction where  the  parties  live  :  That  he  was 
a  minor,  about  eighteen;  that  Miss  Jones  was 
about  fifteen  :  That  the  marristge  was  solemnized 
in  a  private  house,  by  a  Priest  not  authorized,  and 
without  the  consent  of  parents :  That,  under  these 
circumstances,  the  marriage  was  null  by  the  laws 
of  Prance:  A  sentence  of  the  Parliament  ofParis^ 
declaring  the  marriage  null,  is  also  pleaded,  not  as 
a  bar  to  entering  into  the  question  in  this  Court, 
Whether  the  marriage  be  good  or  not,  but  as  evi- 
dence of  the  law  of  France^  which  may  be  material 
for  the  consideration  of  this  Court  in  determining, 
whether  this  be  a  good  marriage  by  the  law  of 
England^  or  not. 

Before  I  enter  into  the  merits  of  the  case,  I  shall 
take  notice  of  some  preliminary  objections  that 
have  been  made  by  the  counseL  Upon  the  return 
of  the  citation  viis  et  modis,  on  the  23d  of  June 
1749,  Mr.  Bogg  appeared  for  Mr.  Scrimshire.  '  Ori 
the  26th  October  1749,  a  libel  was  given  in  by 
MissJTon^^,  and  admitted.  On  the  same  dsiy; 
Mr.  Bogg  exhibited  a  special  proxy,  and  cm)^ 
tested  suit  negatively.     And  it  has  been  insisted, 

that 
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that  by  such  absolute  appearance,  without  protest,  scM|i#iujtB.v« 

he  had  submitted  entirely  to  the  jurisdiction  of _J. 

this  Court ;  and  that  the  matter  should  be  deter-  *^  •^•*  *^^«- 
mined  by  the  laws  of  this  country,  without  as\y 
regard  to  the  laws  of  France;  and  that  he  had 
waived  all  right  to  any  benefit,  that  might  be  de- 
rived from  the  sentence,  which  has  been  passed  on 
this  marriage  in  France* 

It  is  further  insisted,  that  after  an  absolute 
appearance,  he  had  alleged  the  sentence  in  France 
to  be  a  bar  to  any  further  proceedings  j  and  that 
the  Court,  having  overruled  that  plea,  the  sentence 
of  the  Parliament  of  Paris^  and  the  French  laws,^ 
were  entirely  out  of  the  case ;  and  that  the  ques- 
tion before  the  Court,  AVhether  this  is  a  good 
marriage  or  not,  ought  to  rest  solely  on  the  English 
law,  with  respect  to  clandestine  marriage,  without 
any  regard  to  the  French  law  on  that  subject. 
This  is  the  inference  made  by  counsel.  But,  I 
apprehend,  these  consequences,  as  drawn  by  them, 
will  not  follow  from  Mr.  Bogg^s  absdute  appear- 
ance, nor  from  the  Court's  rejecting  the  plea 
offered  by  him  as  a  plea  in  bar. 

This  is  a  cause  for  the  restitution  of  conju^ 
rights.  Mr.  Bogg  appears  to  the  citation,  &c.  and 
denies  the  marriage.  This  surely  is  not  a  waiver 
of  his  client's  .  right  under  the  French  law,  but 
rather  an  assertion  of  it.  The  process  is  for 
restitution  of  rights ;  and  the  marriage  being  de- 
nied, a  question  arises  incidentally.  Whether  it 
is  a  marriage  or  not,  —to  determine  whether  the 
party  is  entitled  to  restitution  or  not,  under  the 
marriage  which  has  been  pleaded.  Mr.  Bqgg 
pleads  a  sentence  at  Paris,  in  bar  to  entering 

further 
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souMiRitiir.  furtiber  into  the  question  of  a  narriage  or  iiot# 
scmiiftHimg.    'pj^g  gurdy  is  far  from  waiving  any  right  under 

39th /u^  1752.  the   sentence,    for   he    insists    upon  the    foree 

and  efifeot  of  the  sentence.  The  Court  was  of 
opinion  then,  and  still  is,  that  a  foreign  sentence 
akme  eouhi  not,  of  itself,  be  a  bar  to  entering  into 
a  consideration  o£  the  question,  Whether  this 
marriage  between  English  subjects  was  good  or 
not  by  the  law  of  England?  The  Court  thought, 
however,  that  such  sentence  was  pr(^F  to  be 
pleaded,  asa  circumstance,  or  a  fact,  to  make  evi- 
defice  of  the  law  of  Frame,  with  respect  to  theques- 
tton  here^  on  the  validity  of  a  marriage  celebrated 
m  Prance.  Accmdin^,  the  sentence  was  pleaded) 
and  admitted  in  that  light }  and  i»  that  %ht  it 
seems  to  be  very  properiy  before  the  Court)  as  I 
tibnk  the  laws  of  France  are  very  material  to  be 
considered^  in  determming,  even  by  our  law,  on 
tiie  "Validity  of  a  contract  ^  marriage  had  and 
made^  in  France.  So  that  die  Court,  by  rejecting 
the  sentence  when  pleaded  in  bar,  has  not  deter- 
flMied,  that  the  sentence  in  France,  when  pleaded 
as  a  circumstance,  is  of  no  avail.  Neither  has  Mr. 
Bagg  waived  all  benefit  of  the  sentence,  by  ap- 
pearing absolutely,  and  pleading  the  sentence  as  a 
ciraumstimce,  which  is  evidence  of  the  law  o^  the 
place  where  the  marriage  was  had,  and  will,  m  my 
opinion,  be  material  in  considering  the  points^  on 
yniiich  the  case  d^ends. 

The  general  questions  are  two :  -«-  1st,  Whethei* 
there  be  iiiU  and  legal  proof  that  the  p wties  did 
mutually,  freely,  and  vduntarily  celebrate  mar^ 
riage,  in  such  a  manner  as  the  laws  c^  this  country^ 
would  deem  to  constitute  marriage,  if  there  was 

nothing 
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nothing  else  in  the  case,  but  a  question  on  the  fact  scrimubibjc  v. 
of  the  marriage.  ~«dly.  Whether,  if  the  fact  of  ^""'"'"' 
the  marriage  should  be  proved,  this  marriage  can,  ^^  ^^kt  nss. 
by  the  laws  of  this  country^  be  effectuated,  and 
pronounced  to  be    good,    being    solemnized  in 
France^  where  by  law  it  is  null  and  void,  to  all  in* 
tents  and  purposes  ?   For  it  seemed  to  be  admitted 
in  the  argument  that  the  law  was  so ;  but  insisted^ 
that  it  ought  not  to  be  a  rule  of  determination,  in 
this  cause. 

As  to  the  faet  of  marriage,  it  i?  to  be  Observed, 
that  it  is  a  marriage  between  minors,  -^  that  it  is  a 
clandestine  marriage,  in  a  private  house,  -^  not  by 
the  regular  priest ;-—  that  it  is  unfavourable,  and  dis* 
countenanced  by  the  laws  of  both  countries :  and 
if  there  had  not  been  a  special  act  of  grace,  ncme 
of  the  persons  pvesent  at  the  marriage  could  have 
been,  in  this  case,- legal  witnesses  to  prove  it ;  since 
it  is  the  constant  practice  in  Ecclesiastical  Courts^ 
to  repel  the  testimony  of  persons  present  at  clan- 
destine marriages,  till  they  have  been  absolved. 
Persons  present  at  such  marriages  are  excommuni* 
cate  ipso  facto:  and  in  our  Co^rts,  it  is  ndt 
thought  necessary  to  have  a  declarat(n*y  sientence 
of  an  excommunication  ipso  facto^  for  the  Court 
can  ex  qfficio  take  notice  of  it.  The  practice  on 
this  point  has  been  confirmed  by  constant  use^ 
under  the  received  maxim,  that  lea:  currit  cum 
praxi ;  and  it  has  been  so  determined  lately  by 
Dr.  Andrew  in  the  case  of  CoUis. 

It  is  to  be  observed  that  this  marriage  was 
performed  by  a  Romish  Priest,  according  to  the 
Roman  ritual.  The  Romish  Church  acknowledges 
several  orders ;  though  Bishops,  Priests,  and  Dea- 
cons, corresponding  to  those  orders  in  the  Church 

at 
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sctucfHiBt  V.  at  Rome,  are  only  allowed  by  us ;   and  in  the 
cMMtHimc,    fy^jj^    ^f    tnaking    and    consecrating    BiahopSt 

ttiii /%  1759.  3  &  4  Edw.  6,  c.  12.     5  &  6  Edw.  6,  c.  1.  s.5. 

Id  &  14  Car.  S,  c.  4.  it  is  declared,  that  no  man 
<*  is  to  be  accounted  or  taken  to  be  a  lawfiil 
<<  Bishop,  Priest,  or  ^Deacon,  or  suffered  to 
^^  execute  any  function,  except  he  be  admitted 
^*  thereto,  according  to  the  form  following,  or  hath 
**  had  formerly  episcopal  ordination  and  conse- 
"  oration." 

Bishop  Gibson  observes,  that  this  last  clause 
was  designed  to  allow  Romish  converted  Priests, 
who  had  been  before  ordained  by  a  Bishop,  that 
such  Priests  might  be  received  without  reordina- 
tion  i  namely,  that  they  might  be  received  to  exer- 
cise the  functions  of  a  Priest,  and  to  do  the  duties  of 
the  English  clergy— -but  not  to  allow  them  to  cele- 
brate marriage  according  to  the  Roman  ritual ;  — foi' 
by  the  law  of  this  country,  it  is,  I  apprehend,  prohi-^ 
bited  under  severe  penalties,  for  a  Roman  Candid 
Priest  to  be  in  this  country,  and  to  exercise  any  part 
of  his  office  as  a  Popish  Priest  in  this  kingdom.  But 
as  a  Priest  popishly  ordained  is  allowed  to  be  a 
l^al  Presbyter,  it  is  generally  said  that  a  marriage 
by  a  Popish  Priest  is  good ;  and  it  is  true,  where 
it  is  celebrated  after  the  English  ritual,  for  he  is 
allowed  to  be  a  Priest.  But  upon  what  foundation 
a  marriage  after  the  Popish  ritual  can  be  deemed  a 
legal  marriage,  is  hard  to  say.  Indeed  the  canoo 
law  received  here,  calls  an  absolute  contract  ^imni 
matrimomum^  and  will  enforce  solemnization  ac* 
cording  to  Enghsh  rites;  but  that  contract,  or 
^^sum  matrimonitinh  does  not  convey  a  legal  ritght 
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to  restitution  of  conjugal  rights^  though  an  English  scrimsbiri  ». 
Priest  had  intervened,  if  it  were  otherwise   than     ^*^*"""'' 


according  to  the  English  ritual.     Upon  what  rea-  ^^^^  Ji^iyxn^ 

son  or  foundation  then  sliould  a  contract  of  mar- 

riage  entered  into  by  the  intervention  of  a  Popish 

Priest,  not  in  the  form  prescribed  by  law,  be  deem*. 

ed  a  legal  marriage  in  this  country,  more  than  any 

other  contract,  that  is  considered,  by  the  canon 

law,  as  ipsum  matrimonium  ? 

There  may  be  other  instances,  but  I  have  not 
met  witli  any  but  that  oi  Arthur  v.  Af^ihur*^  where  a 
marriage  by  a  Popish  Priest,  by  the  Roman  ritual, 
has  been  pronounced  for  :  but  that  was  a  marriage 
in  Ireland,  between  parties,  both  Catholics,  where 
the  laws  with  respect  to  Papists  are  different ;  which 
laws,  as  the  laws  of  the  country  in  which  the  con- 
tract was  made,  the  Court  would  jcespect.  And  in 
that  case,  there  was  consummation,  that  purified  any 
condition  in  the  contract.  There  can  be  no  doubt, 
but  that  a  marriage  here  by  him  who  is  in  allowed 
orders,  according  to  the  English  ritual,  would  be 
good  by  our  laws.  But  I  much  doubt  whether  a 
marriage  in  England  by  a  Romish  Priest,  t  after 
the  Romish  ritual,  would  be  deemed  a  perfect  mar- 
•riage  in  tliis  country:  the  act  of  Parliament 
having  prescribed  the  form  of  marriage  in  this 
country,  and  changed  that  condition^  in  the  con- 

*  This  was  a  Case  of  Appeal  from  the  Consistorial  and  Metco^  jj^^j^ .  ^4  j„„^ 
political  Court  of  Dublin,  in  a  suit  of  restitution  of  conjugal  rights         1 720. 
on  the  part  of  the  wife,  in  which  the  lawfulness  of  the  marri|Lg.e 
was  denied  on  the  other  side,  *'  as  contrary  to  Ihe  laws,  statutes, 
and  canons,  and  the  provisions  of  the  act  of  parliament  (a)  ih  (a)6j1nnc,c.ir,. 
Irclapd,  for  the  prevention  of  clandestine  marriages  of  minors  of    ^^^*^^ 
certain  estate  and  condition,"  &c. — ^The  Court  below  had  prd-    iqg.q.c  u. 
nounced  the  libel  of  the  mfe  not  proved ;  but  the  Delegates 
reversed  that  sentence,  and  decreed  to  the  efiect  of  her  prayer. 
"  t  But  see  the  proof  of  marriage  by  a  Popish  Priest  of  the  Im- 
perial Envoy,  in  Fieldmg*8  case  for  bigamy,  A.  D.  1706.     State 
Trials,  voL  14.  p,  133y  4,  et  se^, 

VOL.  II.  D  D  tracting 
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scniMSBiKEv.    tracting  part,   in   the  Roman  ritual,    "  if  HoJp 
I        "  Church  permit,^'  to   "  according  to  God's  Holy 

«9ih  juUf  1752,  i<  Ordinances  ;"    and  acts  of  Parliament  having 

prohibited  .to  Roman  Catholic  Priests  the  exercise 
of  their  functions.  And  I  apprehend,  unless  per- 
sons in  England  are  married  according  to  the  rites 
of  the  Church  of  England^  they  are  not  entitled  to 
the  privileges  attending  legal  marriages,  as  thirds^ 
dower^  S^c.  How  can  a  Bishop  try  or  certify  such  a 
marriage? — Can  hecertify  that  JEw^/i^A  subjects,  re- 
siding in  England,  were  lawfully  married  according 
to  the  laws  of  England,  if  they  were  not  married 
according  to  the  rites  prescribed  by  act  of  par- 
liament, for  marriages  in  this  country.  —  Would  a 
contract  only  by  the  inter\'ention  of  a  Romish 
Priest,  or  any  Priest,  be  deemed  a  legal  marriage  ? 
The  Rowan  Ritual  not  being  the  same  with  ours, 
such  a  ceremony  is  nothing  more  than  a  contract. 
What  I  have  said  relates  only  to  marriages  in 
England  by  Popish  Priests.  For  there  can  be  no 
doubt  but  a  marriage  properly  celebrated  abroad, 
by  a  Popish  Priest,  after  the  Roman  ritual,  would  be 
deemed  here  a  good  marriage ;  for  I  apprehend, 
that  by  the  law  of  England,  marriages  are  to  be 
deemed  good  or  bad,  according  to  the  laws  of  the 
place  where  they  are  made.  It  has  been  deter- 
mined  at  common  law,  that  if  a  man  marries  two 
wives,  the  first  mFrance  and  anotherhere,  hemaybe 
Iried  and  indicted  here  for  that  as  felony*  ;  there- 
lore,  a  marriage  in  France  is  deemed  a  good 
marriage,  though  not  agreeable  to  our  law ;  for 
in  matrimonial  causes,  all  laws  take  notice  of  the 
law  of  other  countries. 

As  to  the  proofs  relating  to  the  asserted  mar- 
riage, in  the  present  case,  it  is  not  necessary  to 

fitate  them  particularly.    It  is  in  proof  from  the 

*      ^■^— ^  *  "  11,1  ' 

♦  Kchjng,  79.  I  Siderfin,l7h  vid,  infra,  p,  416. 

wit- 
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witnesses,  and  the  answers  of  Miss  Jones. — that  the  scrimshirit. 

bCRIMSaillB. 

parties  became  acquainted  in  June  IJ"^^  i — that 


Mr.  Scrimshire  went  two  or  three  times  afterwards  29th  juiy  1752. 

to  France  and  visited  her  ;  that  he  was  intimately 

acquainted  with  her,  had  great  attachment  to  her, 

and  expressed  a  great  desire  to  marry  her.    He 

proposes  marriage,  —  buys  a  ring,  —  and   applies 

to  persons  to  get  a  Priest  to  marry   them,   and 

declares  his  intention  to  marry.     Three  witnesses 

speak  to  the  fact  of  the  marriage,  and  all  of  them 

swear  that  it  was  free  and  voluntary.  —  He  goes 

home  and  returns  to  be  married,  —  which  shews 

that  it  was  done  voluntarily.     The  paper,  which  is 

all  of  his  own  handwriting,  and  which  is  proved 

by  Keating^  the  only  surviving  witness,  to  be  free 

and  voluntary,    owns  her  to   be  his  wife.  —  He 

claims  her  two  or  three  days  after  the  marriage,  — 

owns  her  to  be  his  wife,  but  desires  that  it  might 

be  kept  secret.    He  made  declaration  to  Mr.  Asgel 

in  ly^l,  that,  if  it  was  to  do  over  again,  he  would 

iharry  her.     In  June  17*9  there  is  a  recognition, 

when  he  seriously  owned  her  to  be  his  wife,  to  her 

brother   and  Major  Blagney.      There    were   also 

many  declarations  on  her  side,  —  and  there  is  not 

a  tittle  of  proof,  of  any  force  or  terror  having  been 

practised  upon  him,  though  it  was  pleaded. 

The  witnesses  to  the  marriage  indeed  are  not  of 
the  fairest  character.  The  general  character  of 
the  Priest  is  bad.  There  has  been  a  sentence 
against  Macgrah^  condemning  him  to  the  Galleys. 
They  were  all  present  at  a  clandestine  marriage  j 
which  in  some  measure  affects  their  credit,  and 
would  have  gone  to  their  competency,  had  it  not 
been  for  the  act  of  grace.  They  differ  in  some 
circumstances.    The  Priest  says,  "  that  it  was  aflter 

D  D  2  "the 
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^cftfMSBiRc  V.  ^<  the  Roman  ritual/*  Macgrah  and  Keating  and 
scRiMsaiRg.  jf^jfics  say,  "  that  it  was  after  the  English  ritual." 
«9th  jub,  1752.  The  form  is  pretty  much  the  same,  they  might 

mistake,  —  but  I  am  inclined  to  think  that  it  was 
after  the  Roman  ritual.  —  Macgrah  says,  "  the 
**  priest  set  out  for  Bologne  before  Macgrah^  aiid 
"  he  did  not  see  him  again  till  he  came  into  the 
<*  room."    The  Priest  says,  "  they  set  out  together 
"  and  arrived  in  the  evening. — That  Macgrah  left 
**  him  and  returned  in  three  hours  to  the  inn,  and 
"  carried  him  to  Mrs.  Dunbar's  house."    Macgrah 
says,  **  Bagot  gave  the  Priest  five  guineas."     The 
Priest  says  "  Macgrah  did  this."     Macgrah  says, 
*•  Cummins  asked  the  parties  if  they  continued  in  the 
**  resolution  to  marry."    Keating  says,  "  that  Bagot 
•**  asked  that  question."  Cummins  says,  "  Macgrah 
^*  asked  it,"  and  there  are  some  other  difierences. 
But  yet  on  the  whole  evidence  taken  togedier, 
there  seems  to  be  full  proof  of  affection,  courtship, 
recognition,  and  a  fact  of  marriage,  by  the  inter- 
vention  of  a  priest ;  without  which  undoubtecHy,  by 
our  law,  it  could  only  be  a  contract.     The  Priest 
swears,  ^<  that  he  was  ordained  a  priest^  and  is  so, 
*^  and  he  is  reputed  as  such."     And  though  his 
orders  are   not  produced,   yet  I  apprehend   that 
this  evidence  is  sufficient  to  make  legal  proof  of  it ; 
in  which  I  am  warranted  by  the  determination  in 
Arthur's  case,  where  a  marriage  by  a  Popish  Priest 
was  pronounced  for,  it  having  been  sworn,  "  that 
**  he  was  ordained  and  reputed  so." 

By  the  particular  municipal  laws  of  this  country, 

a  clandestine  marriage  by  a  Popish  Priest  after  the 

EngUshTit\x2\y  is  not  void,  though  irregular,  though 

the  Priest  and  the  parties  marrying,  and  present  atit, 

.  may. 
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may  be  liable  to  punishment  for  a  breach  of  the  Scrimsbireo. 
law.     But  I  am  not  satisfied,  as  I  have  before  in-    ^*"''°'"' 
timated,  that  a  marriage  in  this  country  by  a  Popish  «9th  jub,  1759. 
Priest,  after  the  Roman  ritual,  could  be  deemed  a 
good  and  legal  marriage ;  —  especially  where  there 
has  been  no  consummation.     But  as  this  marriage 
was  had  abroad,  where  the  Roman  ritual  is  in  use, 
I  should  have  had  no  doubt  in  pronouncing  for  it, 
had  there  been  evidence,  that  it  was  a  marriage 
agreeable  to  the  laws  of  that  country. 

But  the  great  difficulty  arises  on  the  second 
question,  from  the  marriage  being  celebrated  in 
JFrance,  where,  as  it  appears  from  Young's  evi* 
dence,  and  the  sentence  of  the  Parliament  of 
PariSj  such  marriage  is  null,  by  the  laws  of  France. 
It  has  been  much  insisted  on,  however^  that 
the  laws  of  France  are  of  no  consideration  in  this 
case,  the  parties  being  both  English  subjects,  and 
not  domiciled  in  i^rawce, — which  alone,  as  is  con- 
tended, could  subject  them  to  the  French  laws. 

The  general  principles  which  hav6  been  referred 
to  on  the  subject  of  domicil  are,  that  a  minor  son 
is  domiciled  where  his  father  lived,  until  the  son 
comes  of  age,  or  settles  in  another  kingdom  ; — that 
domicil  by  birth  is  presumed  to  continue  till  the 
contrary  is  proved ;  —  that  he  only  is  said  to  hg^ve 
changed  his  domicil,  ^^  Quando  quis  re  &  facto  ani- 
"  mum  manendi  declarat ;"  and  that  "  domicilium 
"  non  procedk,  si  ille  haberet  animum  revertendi  :*'. 
and  therefore,  "  Qui  studiorum  causa  aliquo  loco 
•*  morantur,non  domicilium  ibi  habere  creduntur  j'* 
—  that  minors  who  may  be  with  a  mother  or  guar* 
dian  in  another  country,  or  may  be  carried  there 
by  a  mother's  orders,  cannot  be  said  to  have 
an  intention  to  change  their  domicil,  or  to  have  a 
mind  to  be  domiciled  there ;  and  **  requiritur  neces- 

i}i}  3  **  sario 
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^Jmi'^iVi:!'    **  sario    animus    ut    domicilium    acquiratur, — et 

**  domicilium  ex  animo  contrahitur,  et  pendet  ex 

•*  ammo. 

With  respect  to  Miss  Jones,  it  is  contended,  that 
she  is  by  birth  English,  and  that  her  father  is  now 
living  ;  that  she  has  no  estate  in  France,  and  is  to 
be  considered  as  domiciled  in  the  country  where 
her  father  lives ;  that  there  is  no  proof  shewing 
any  intention  on  her  part  to  change  her  domicil ; 
that  she  only  went  to  France  to  visit  a  relation  by 
order  of  her  father,  and  for  education ;  and  had  been 
there  about  eighteen  months  ;  and  being  a  minor, 
could  have  no  animus  manendi  longer  than  her 
father  would  permit,  particularly  at  the  house  of 
her  aunt  Mrs,  Dunbar,  where  she  was  only  a 
lodger  y  that  she  must  be  considered,  on  principles 
of  legal  construction,  as  being  there,  for  tempo- 
rary purpose  only,  and  with  the  animus  revertendi. 
With  respect  to  Mr.  Scrimshire,  it  is  said — that  he 
was  also  a  minor,  by  birth  domiciled  in  JEngland, 
where  his  father  died ;  that  he  had  no  estate  in 
France,  and  is  to  be  presumed  to  be  domiciled  in 
England,  the  contrary  not  being  proved ;  that  he 
had  gone  to  France,  on  several  occasions,  to  visit  his 
mother,  who  had  been  living  in  France  about  two 
years  and  a  half,  and  the  last  time  he  went,  about 
fourteen  days  before  this  marriage,  in  order  to  pro- 
ceed to  Anglers  for  education ;  that  the  animus 
revertendi  was  to  be  presumed  as  to  him  as  much 
as  any  traveller,  and  there  was  no  act  done  by 
him,  or  declaration,  which  shewed  that  he  had 
an  intention  to   stay  there,  or   any  thing   from 


*  €.10.  39.  de  Incolis,  &c.    1.  2  &  /. 

D.  50. 1.  ad  niutiicipalem  &  de  Incolis,  1.  27.  §  1.  and  many 
other  authorities^  especially  Mascardus  de  Frobationibus,  conclus, 
534. 

which 
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which  such  an  intention  can  be  inferred.     The  sc»m8HiiEr. 

mother,    as    guardian,    could    not,    by    obhging .«-._ 

him   to    live  with   her,    effect   a   change    of  his  s^thJu^nsa. 
domicil,   since    there   could   be    no    animus   ma- 
nendiy  if  it  was  done   by  order  and  constraint  j 
and  **  ejc  animo  domicilium  contraJiitur.**     On  these 
representations  it  is  insisted,  that  both  parties  being 
subjects  of  England^  born  here,  and  sent  over  to 
France  for  education,  and  not  having  any  estate, 
on  which  the  marriage  in  France  could  operate 
there,   a  residence  such  as  there  appeared  to  bfe, 
could  not  give  a  foreign  Court  any  jurisdiction ; 
for  that  if  it  did,  the  consequence  would  be,  that 
the  right  of  English  subjects  must  be   tried   by 
foreign  law,  and  the  estates  of  English  subjects, 
lying  in  England,  must  be  governed  by  French  law, 
which  is  not  to  be  endured.     This  was,  in  general, 
the  purport  of  the  argument  for  Miss  Jones.    But  I 
apprehend  the  case  in  judgment  before  me  does  not 
turn  or  depend  on  the  mere  question  of  domicil.  The 
question  before  me  is  not,  whether  English  subjects 
are  to  be  bound  by  the  law  of  France;  for  undoubt- 
edly no  law  or  statute  in  France  can  bind  subjects 
of  England,  who  are  not  under  its  authority ;  nor 
is  the  consequence  of  pronouncing  for  or  against 
the  marriage,  with  respect  to  civil  rights  in  Eng- 
land, to  be  considered  in  determining  this  casCi 
The  only  question  before  me  is,  whether  this  be  a 
good  or  bad  marriage  by  the  laws  of  England?  and 
I  am  inclined  to  think  that  it  is  not  good. 

On  this  point  I  apprehend  that  it  is  the  law  of 
this  country,  to  take  notice  of  the  laws  of  France^ 
or  any  foreign  country,  in  determining  upon  mar- 
riages of  this  kind.  The  question  being  in  sub- 
stance this,  whether,  by  the  law  of  this  country^ 
marriage  contracts  are  not  to  be  deemed  good  or 

D  D  4  bad>, 
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^ciiim"hire'  ^^'  according  to  the  laws  of  the  country,  in  which 
— __ —  they  are  formed ;  and  whether  they  are  not  to  be 
^  ^'^  *752.  construed  by  that  law  ?    If  such  be  the  law  of  tim 

country,   the   rights   of  English  subjects  cannot 
be  said  to  be  determined  by  the  laws  of  France^ 
but    by    those    of    their    own     country,    which 
sanction  and  adopt  this  rule  of  decision*     By  the 
general  law,  all  parties  contracting  gain  a  forum  in 
the  place,  where  the  contract  is  entered  into.     All 
our  books  lay  this  down  for  law ;   it  is  needless 
at  present  to  mention  more  than  one.  Gai/H  lib.  2. 
obs.  123.  says,  ^*In  contractibus  locus  contractus 
'^  considerandus  sit.     Quoties  enim  statutum  prin- 
cipaliter   habilitat,   vel  inhabilitat  contractum, 
quoad  solemnitates,  semper  attenditur  locus,  in 
*^  quo  talis  contractus  celebratur,  et  obligat  etiam 
**  non  subditum.''      And  again,  lib.  2.  obs.  36. 
"  Quis  forum  in  loco  contractus  sortitur,  si  ibiloci, 
**  ubi   contraxit,   reperiatur ;    non  tamen   ratione 
"  contractus,  aut  ratione  rei,  quis  subditus  dicitur 
"  illius  loci,  ubi  contraxit,  aut  res  sita  est  j  quia 
"  aliud  est  forum  sortiri,  et  aliud  subditum  esse." 
**  Constat  unumquemque  subjici  jurisdictioni  judi- 
"  cis,  in  eo  loco  in  quo  contraxit." 

This  is  according  to  the  lea^t  law,  and  the  opinion 

of  Donellus  and  other  commentators.     There  can 

be  no  doubt,  then,  but  that  both  the  parties  in 

this  cause,    though  they  were  English  subjects, 

obtained  a  forum,  by  virtue  of  the  contract,  in 

France.     By  entering  into  the  marriage  contract 

there,    they    subjected    themselves   to  have   the 

validity   of  it   determined   by  the    laws  of  that 

country.      So   long  as   they   resided  there,  each 

party  might    sue  the  other,   and  bring  the  case 

before  that  jurisdiction,  to  be  determined  by  the 

law  of  France.     And   this  cause  seems  to  have 

9  been 
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been    begun    very   properly   in   France    against  scRmiHiKB*. 
Miss  Jones^  while  she  was  resident   in  Prance^    ^*"""'*'^ 
and  subject  to   that  forum,  in  order  to  have  it  29th  jw^  1752. 
tried   by  its  proper  forum.     For  it  appears  that 
Mrs.  ScrimshirCi  the  mother  of  the  minor,  protes^ted 
of  the  nullity  of  the  Bdarriage,  by   a  protest,  iB 
which  she  gives  a  large  account  of  the  transaction^ 
on  the  Sd  March  1744  ;  and  this,  protest  was  piep- 
sonally  notified  to  Miss  Jones  in  France. 

It  appears  further,  that  Mri^.  Scrimshire  having 
had  notice,  that  some  affidavits  and  a  certificate  of 
marriage  were  enrolled  in  an  office  in  France^  on 
the  13th  March.  17*4,  petitioned  the  Senescbjal^ 
setting  forth  the  protesit  and  clandestine  marriage, 
and  the  enrolment  of  the  affidavits,  acts,  and  cer« 
tificate ;  and  pcayed  to  have  the  acts,  &c.  commu* 
nicated  to  her,  in  order  that  she  might  draw  such 
conclusions  from  them,  aa  might  be  lawful,  in  the 
proceedings  to  be  had  in  regard  to  her  son  ;  and 
that  the  acts  might  be  brought  to  be  inspected  by 
the  judge  for  that  purpose  ;  and  declared  her  in- 
tention to  prosecute  the  parties  for  the  raptus 
seductionisy  as  it  is  termed  ia  the  laws  of  France, 
On  the  14th  March  this  was  likewise  notified 
personally  to  Miss  Jo/i^^,  and  in  her  answer  she 
admits  that  slie  had  such  notice. 

A  proctor  appears  there  for  Miss  Jones^  and 
alleges,  that  she  was  a  minor,  and  not  properly 
cited,  being  a  foreigner.  His  objection  was  over- 
ruled ;  and  I  must  suppose  lawfully.  The  Senes- 
clial  orders  the  acts,  &c.  to  be  delivered  to  Bagot: 
he  giving  security  to  produce  them  on  an  appeal. 
From  this  sentence,  Mrs,  Scrimshire  appeals  to  the 
ofScial  ofBolognCj  and  sets  forth  the  decree,  and 
that  she  is  materially  interested  to  cause  the  mar- 
riage to  be  annulled}  and  prays  that  the  acts  may  be 

brought 
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scEiMSHiEEi;.   brought  into  Court,  which  are  necessary  to  prove 

•  the  marriage  fraudulent,  for  the  purpose  of  annul- 

s9th  Jufy  1752.  ling  it ;  and  protests   of  presenting  a  petition  to 

him  for  that  purpose.     The  Official  inhibits  the 
Seneschal  from  delivering  out  the  papers ;  but  the 
Official  having  only  authority  over  the  Seneschal, 
and  to  try  the  validity  of  the  marriage,  and  not 
having  criminal  jurisdiction,  it  was  thought  proper 
to  drop  that  proceeding  by  the  advice  of  counsel, 
and  to  proceed  before  the  Parliament  of  Paris, 
where  effectual  justice  could  be  done,  by  securing 
the  papers,  and  punishing  the  parties  guilty  of  the 
raptus  seductionisy  and  the  marriage  might  also  be 
annulled.     On  the  18th  April  1744,  an  appeal  was 
accordingly  interposed  "  from  the  sentence  of  the 
^*  Seneschal  at  Bohgne,  and  from  the  celebration 
"  of  marriage.'* 

All  this  appears  from  the  proceedings ;  and  I  am 
to  presume,  that  it  was  agreeable  to  the  laws  of 
France.  The  criminal  proceedings  for  the  raptus 
seductionis  lasted  from  the  18th  April  1744  to  the 
27th  Fehnmry  1749.  On  which  last  day,  the 
French  subjects,  who  had  been  privy  to  this 
transaction,  were  condemned  to  the  galleys ;  and 
Miss  Jones  and  others  were  banished  for  five  years. 
And  on  the  26th  of  August  1749,  the  marriage 
was  annulled. 

It  has  been  much  ipsisted,  in  argument,  that  a 
citation  was  taken  out  here  in  June,  before  the 
sentence  at  Paris,  and  that  an  absolute  appearance 
was  given  by  Mr.  Bogg  then.  But  it  is  to  be  ob- 
served, that  issue  was  not  joined  till  the  26th 
October  1749,  after  the  sentence,  and  that  the  ap- 
peal to  the  Parliament  of  Paris  was  in  April  1744. 
And  1  do  not  apprehend  that  the  mere  appearance 
givQU  here  by  Mr.  Bogg,  before  the  sentence  in 

France, 
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France^  is,  in  point  of  law,  a  waiver  of  proceedings  scrimsbire  •. 

in  France^  or  of  the  law  of  France^  or  an  electing  of 

another  Court.  agthJu^irw. 

The  suit  here  is  for  restitution  of  conjugal  rights^ 
and  a  sentence  in  France  is  not  of  itself  a  bar  to  such 
suit.  It  is  only  evidence  of  what  the  French  law 
is,  by  which  the  Court  is  to  try  the  validity  of  the 
marriage,  or  contract.  If  there  had  been  no 
sentence  in  France^  the  party  might  have  shewed, 
that  it  was  not  a  good  marriage  by  the  laws  of 
France;  and  he  might  equally  have  denied  the 
marriage,  whether  there  had  been  proceedings  and 
sentence  or  not  at  Faris ;  as  I  take  it  to  be  clear, 
that  both  parties  in  the  cause  had  obtained  a  forum 
in  France^  where  the  marriage  contract  was  en- 
tered into ;  and  by  marrying  there,  had  subjected 
themselves  to  be  punished  by  the  laws  of  the 
country  for  a  clandestine  marriage  ;  and  had  also 
subjected  the  validity  of  the  contract  to  be  tried 
by  the  laws  of  that  country ;  as  the  contract  itself^ 
or  the  marriage,  being  according  to  the  form  of 
that  country,  was  meant  to  be  a  marriage,  or  not^ 
according  to  the  laws  of  that  country,  which  is 
still  more  strongly  shewn  in  this  case,  by  inserting 
the  words,  If  Holy  Church  shall  it  admit. 

I  must  observe,  also,  that  the  suit  was  commenced 
against  Miss  JoneSy  concerning  the  marriage  in 
France,  before  she  left  that  country ;  for,  from  the 
beginning,  the  proceedings  by  Mrs.  Scrimshire  were 
in  order  to  annul  the  marriage  :  and  though  Miss 
Jones  left  France  before  the  direct  question  on  the 
marriage  was  brought  before  the  Court  in  France^ 
yet  she  was  there  during  the  time  when  Mrs. 
Scrimshire  was  taking  proper  steps  to  annul  the 
marriage,  and^  on  that  account,  I  must  consider 

the 
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scmiM f HiRB  V.  the  cause  as  begun  against  her  before   she  left 

gcimiHiRK.   France^  and  when  undoubtedly,  by  her  residence 

19th  j»^  i7»9.  and  marriage,  she  was  subject  to  the  jurisdiction 

of  that. country.  She  ought,  therefore,  to  have 
ataid  in  France,  to  have  defended  her  rights  there. 
She  might  have  done  so,  notwithstanding  the  war. 
And  there  have  been  instances  of  persons  doing  so 
in  this  country. 

As  both  the  parties,  by  celebrating  the  marriage 
in  France f  have  subjected  themselves  to  the  law 
of  that  country  relating  to  marriage ;  and  as  their 
mutual  intention  must  be  presumed  to  be,  that 
it  should  be  a  marriage  or  not,  according  to 
the  laws  of  Frtmce^  I  apprehend  it  is  not  in  th6 
power  of  one  of  the  parties,  by  leaving  the  place^ 
to  draw  the  question  of  the  marriage,  or  contract, 
"  ad  aliud  examen^^  to  be  tried  by  different  laws, 
than  those  of  the  place  where  the  parties  xx)n- 
tracted.  They  may  change  the  forum,  but  they 
ipust  be  tried  by  the  laws  of  the  country  which 
they  left.  Thi5  doctrine  ^f  trying  contracts, 
especially  those  of  marriage,  according  to  the  laws 
of  the  country  where  they  were  made,  is  con- 
formable to  what  is  laid  down  in  our  books,  and 
what  is  practised  in  all  civilized  countries,  and 
what  is  agreeable  to  the  law  of  nations,  which  is 
the  law  of  every  particular  country,  and  taken 
notice  of  as  such. 

This  subject  is  much  discussed  by  Sanchez  ♦,  to 
the  following  effect,  that  as  to  the  maxim  or 
general  rule,  "  Ut  non  teneantur  peregrini  legi- 
"  bus  et  consuetudinibus  loci  per  quem  transeunt,** 
this  rule  has  exceptions;  "  1st,  Quoad  con- 
"  tractuum  solemnitatem ;  nam  quicunque  forenses, 

*  De  M&trim.  lib.  3.  de  clandestiao  consenau.  Duput.  18.  $  10. 

"et 
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**  et  peregrin!  tenentur  servare  solemnitates  in  con-  scrimihiri  ». 
"  tractu  requisitas  legibus  et  Consiietudinibus  oppidi  ^^"'''""'' 
**  in  quo  contrahunt ;  ratione  enim  contractus  qui-  29th  jui^  175a. 
"  libet  forum  sortitur  in  loco  contractus ;  hinc  est 
"  contractum  absolute  initum,  censeri  celebratum, 
juxta  consuetudines  et  statuta  loci  in  quo  initur. 
Quod  ita  provenit,  quia  contractus  sequitur  con- 
"  suetudineset  statuta  Idci  in  quo  celebratur."  And 
a  case*  is  put,  as  to  inhabitants  of  a  place  where  the 
decree  of  the  Council  of  Trenty  for  avoiding  clan- 
destine marriages,  is  not  received ;  suppose  from 
England  they  go  to  places  ^^per  modum  transitus,  ubi 
**  obligat  decreiumy^  and  marry  there  according  to 
the  laws  of  their  own  domicil.  Some  think  that  such 
marriage  is  good  in  the  case  of  strangers,  as  agreeable  . 
to  their  own  laws,  to  the  law  of  the  country  in  which 
they  are  domiciled,  though  Aot  to  the  law  of  £he 
place  where  they  are  married.    But  Sanchez  thinks 
the  marriage  void,  because  it  wants  the  solemnities    * 
quae  petunt  leges  loci  ubi  contractus  initur ;  et 
quoad  solemnitatem  adhibendam  in  contractibus, 
"  sote  leges  loci  in  quo  contractus  celebratur  in- 
*^  spiciuntur/*     These  authorities  fully  shew,  that 
all  contracts  are  to  be  considered  according  to  the 
laws  of  the  country  where  they  are  made.     And 
the  practice  of  civilized^  countries  has  been  con- 
formable to  this  doctrine,  and  by  the  common  con- 
sent of  nations  has  been  so  received. 

The  cases  mentioned  in  the  French  Advocate's 
opinion,  as  well  as  that  quoted  by  Dr.  Pinfoldy  from 
the  journal  des  audiences^  lib.  1.  c.  24.,  establish 
this  principle.  It  is  likewise  said,  that  if  the  inha- 
bitants of  a  country  where  clandestine  marriages 

*  Ibid.  §  27. 

are 
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scRiMiHiRBt;.  are  forbid,   go  to  a   country  where    they    are 
cRiMsBiRE.    jjjQ^g j^  g^jj^  marry  there  in  transitu^  the  marriage 

29th  Ju/y  1753.  is  good;    *'  peregrinos  a  domicilio  absentes  non 

"  teneri  legibus  illius,  si  contrariae  vigeant  in  loco 
"  ubi  reperiantur/'  According  to  this  authority 
also  it  is  plain  that  the  laws  of  the  country  where 
a  marriage  is  celebrated,  are  to  be  the  rule  by 
which  the  validity  of  it  is  to  be  tried. 

Voet  •  also  puts  the  point  in  the  same  manner. 
**  Qua  solemnitate,  quibus  modis,  contractus  quis- 
^'  que  celebrandus  sit,  quando  solemniter  initus  ac 
"  perfectus  intelligatur,  ex  lege  loci  in  quo  con- 
**  tractus  celebratur  dijudicandum  est ;  non  vero 
*<  ex  statu tis  regionis  illius,  ubi  sitae  sunt  res  im- 
"  mobiles,  circa  quas,  primario,  aut  per  consequen- 
•*tiam^  contractps  versatur."  Mynsinger^  also 
*•  may  be  cited  to  the  same  effect. 

And  a  case  is  stated  of  a  French  man  of  Paris  and  a 
minor  going  to  Lorrain  and  marrying  there  accord- 
ing to  law  ;  the  wife  has  a  child,  and  then  leaves 
Lorrain  and  goes  to  Paris  and  claims  her  husband. 
JHis  friends  institute  a  criminal  prosecution  to  annul 
the  marriage  for  want  of  consent  of  parents.  One 
Court  thought  this  marriage  the  raphes  seductionis  ; 
but  on  an  appeal,  the  Parliament  reversed  that 
determination. 


*  Voet  in  Dig.  lib.  23.  tit.  2.  n.  85.  fol.  55. 
f  Singul.  Observat.  cent.  5.  obs.  20.  n.  ult.  *'  Si  quis  in  loco 
aliquo  actum  gerens,  neglectis  loci  illius  solemnibus,  adhibuerit 
ea  quae  vel  domicilii  vel  rei  sitss  statuta  requirant,  sive  di?ersa  ilia 
**  sint  sive  pauciora  ■  Ita  gesta  nullius  fore  momend  pronunciat, 
**  sive  actum  gerens  extra  domicilii  locum  servaverit  solemnia  do- 
*'  miciliiy  sive  ea  quae  requirebantur  in  loco  rei  immobilis  sitae.**' 

This  passage  appears  to  be  an  abstract  of  the  substance  of  the 
chapter^  and  not  an  extract  from  Mynsinger* 

So 


I 
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So  in  Holland^  Voet  says*,  if  an  inhabitant  of  Scrimsbiri v. 
Holland  contract  a  marriage  in  Flanders  or  Bra^  scrimshire. 
bantj  with  a  woman  of  the  country,  observing  those  a9thj«iyi75«. 
rites  which  by  the  laws  of  Flanders  or  Brabant  are 
required,  it  would  appear  that  such  marriage 
would  be  deemed  good  in  Holland,  "  eo  quod 
^*  sufficit  in  contrahendo  adhiberi  solemnia  loei 
^*  illius,  in  quo  contractus  celebratur,  etsi  non  in- 
"  veniantur  observata  solemnia,  quae  in  loco  domi- 
**cilii  contrahentium,  aut  rei  sitae,  actui  gerendo 
''  prescripta  sunt*'  And  the  States  of  Holland 
have  given  two  sentences  in  that  manner.  His 
own  opinion  however  is,  that  the  marriage  was  bad, 
not  upon  general  principles  of  law,  but  on  ac- 
count  of  a  particular  and  positive  law  in  Holland^ 
which  makes  all  marriages  whatever  of  Dutchmen, 
wherever  they  be,  void,  unless  the  banns  are  pub- 
lished in  Holland. 

As  to  the  practice  of  England,  there  is  the  case 
quoted  by  Dr.  Paul  of  Miss  Fairfax,  daughter  to 
Lord  Fairfax,  who  was  publicly  married  to  Lord 
Abergavenny  at  Paris,  she  being  a  minor,  and  not 
having  her  mother's  consent.  A  suit  was  insti- 
tuted before  the  Parliament  of  Paris  to  annul 
the  marriage ;  and  it  was  annulled.  She  came  to 
England,  and  was  maid  of  honour  to  King  Jame^% 
Queen,  and  was  afterwards  married  to  Sir  Charles 
Carter;  and  Lord  Abergavenny  married  Lord 
Bellasis*  daughter.  This  shews,  that  in  marriages 
abroad  by  English  subjects,  the  English  law  takes 
notice  of  the  foreign  law.  For  if  the  French 
sentence  in  that  case,  was  not  to  be  taken  notice 
of  here,  they  might  both  have  been  prosecuted  for 

^1  ^  ■  will  ■         ■!  ■  I  ■  ■  ■  I  II 

^  Voet  in  I),  lib.  23.  de  ntu  nuptiarum,  tit.  2^ii.  4.  fol.  20. 

bigamy, 
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scRiMfHiREr.   bigamy,  and  the  children  of  the  second  maniacce 

Scrim  SHIRE*  ^       t/  .  c? 

'    would  have  been  bastards* 
29th  Jufy  1753.      KeJyng  also  lays  it  down,  that  if  a  man  marries 

in  France  and  afterwards  here,  his  first  wife  being 
living,  he  may  be  prosecuted  for  felony.  And  for 
this  reason  — ^  because  the  law  takes  notice  of  fo- 
reign marriage.  • 

So  where  a  foreign  issue  which  is  Ipcal  arises,  it 
may  be  tried  here  by  a  jury,  according  to  the  laws 
of  the  foreign  country;  and  upon  ni/^i/cfeie/ pleaded, 
the  laws  of  that  country  may  be  given  in  evidence^t 
Why  may  not  this  Court  then  take  notice  of 
foreign  laws,  there  being  nothing  illegal  in  doing 
it  ?  From  the  doctrine  laid  down  in  our  books  — 
the  practice  of  nations  —  and  the  mischief  and  con- 
fusion that  would  arise  to  the  subjects  of  every 
country,  from  a  contrary  doctrine,  I  may  infer  that 
it  is  the  consent  of  all  nations,  that  it  is  the  jus 
gentium^  that  the  solemnities  of  the  different  nations 
with  respect  to  marriages  should  be  observed,  and 


*  This  question  was  moved  to  me  at  the  Old  BaHetft  &  m^n 
marrieth  two  wives,  one  in  France  and  another  in  Ji&^gland, 
whether  he  may  be  indicted  and  tried  for  that  felony  here  in 
England}  and  I  took  this  difference^  that  if  his  first  marriage 
was  in  France^  and  the  second  marriage,  which  roaketh  the 
felony,  was  in  England,  then  I  was  of  opinion  that  he  might  be 
iticKcted  and  tried  here  for  it,  and  the  jury  might  on  evidence 
find  his  first  marriage  in  France,  being  a  mere  transitory  act,  and 
having  nothing  of  felony  in  it ;  and  our  juries  usually  find  such 
transitory  acts,  though  they  are  done  in  a  foreign  nation ;  but 
if  the  first  marriage  was  in  England,  and  the  second  in  France, 
ihen  I  was  of  opinion  that  he  could  not  be  tried  for  it  here ; 
because  the  act  which  made  the  felony,  was  done  in  aoothtr 
kingdom,  and  felonies  done  in  another  kingdom  are  not  by  the 
common  law  triable  here  in  England,  Kelyng*%  Rep.  page  79. 
t  2  Salk.  651 .     6  Mod.  195.  S.  C. 

t!hat 
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that  contracts  of  this  kind  are  to  be  determined  by  scEiMiHiRtt. 
the  laws  of  the  country  where  they  are  made.     If 


that  principle  is  not  to  govern  such  cases,  what  is  ^^^  ^^^  *^*^' 
to  be  the  rule,  where  one  party  is  domiciled, 
and  the  other  not  ?  The  jiis  gentium  is  the  law 
of  every  country,  and  is  obligatory  on  the  subjects 
of  every  country.  Every  country  takes  notice  of 
it ;  and  this  Court  observing  that  law  in  deter- 
mining upon  this  case,  cannot  be  said  to  deter- 
mine English  rights  by  the  laws  of  France^  but  by 
the  law  of  England^  of  which  the  jus  gentium  is  part. 

All  nations  allow  marriage  contracts ;  they  are 
**  juris  gentium,*^  and  the  subjects  of  all  nations  are 
equally  concerned  in  them;  and  from  the  infinite 
mischief  and  confusion,  that  must  necessarily  arise 
to  the  subjects  of  all  nations,  with  respect  to 
legitimacy,  successions,  and  other  rights,  if  the 
respective  laws  of  different  countries  were  only* 
to  .  be  observed,  as  to  marriages  contracted  by 
the  subjects  of  those  countries  abroad,  all  na- 
tions have  consented,  or  must  be  presumed .  to 
consent,  for  the  common  benefit  and  advan- 
tage, that  such  marriages  should  be  good  or  not, 
according  to  the  laws  of  the  country  .where  they 
are  made.  It  is  of  equal  consequence  to  all,  that 
one  rule  in  these  cases  should  be  observed  by  all 
countries  —  that  is,  the  law  where  the  contract .  is 
made.  By  observing  this  law,  no  inconvenience 
can  arise ;  but  infinite  mischief  will  ensue  if  it  is 
not.  For  instance — supposing  this  marriage  should 
be  declared  good,  might  not  Mr.  Scrimshire  never- 
theless go  into  France^  and  marry  another  woman 
there,  the  first  marriage  being  null  there :  he  might 
come  into  England  after  his  marriage  in  France^ 
and  live  here,  and  could  not  be  prosecuted  for 

VOL.  II.  E  E  bigamy, 
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scftiifSBiiiB  0.  bigamy,  according   to  Kelyng ;    for  the  felony, 
scEiiitHmB.   tjgjjig  done  abroad,  could  not  be  tried  here.     The 

•9th  July  1752.  consequcnce  of  which  would  be,  that  he  might  have 

two  wives,  and  might  have  lawful  issue  by  both  in 
different  places.  His  children  in  France  would  be 
bastards  in  England^  but  would  be  legitimate  in 
France^  and  might  inherit  there ;  and  the  children 
by  Jones  would  be  legitimate  in  England^  but 
bastards  in  France^  and  would  not  inherit  there. 
The  French  woman,  that  he  married  in  France^ 
would  have  no  right  to  English  effects,  for  Jones 
is  the  lawful  wife  here.  Jones  would  have  no  right 
to  French  effects,  for  she  is  not  the  lawful  wife 
in  Prance.  And  if,  as  it  may  happen,  after  they 
have  had  children,  both  should  go  to  France^  and 
should  marry  again,  and  have  children  in  Fnmce 
•—what  infinite  confusion  would  attend  all  these 
consequences  of  such  a  principle^  to  the  great 
detriment  and  inconvenience  of  themselves  and 
their  issue,  and  the  subjects  of  both  countries? 

Again  —  If  countries  do  not  take  notice  of  the 
laws  of  each  other  with  respect  to  marriages,  what 
would  be  the  consequence  if  two  English  persons 
should  marry  clandestinely  in  England^  and  that 
should  not  be  deemed  a  marriage  in  France  f 
Might  not  either  of  them,  or  both,  go  into  France 
and  marry  again,  because  by  the  French  law  such 
a  marriage  is  not  good  ?  And  what  would  be  tl)e 
confusion  in  such  a  case?  Or  again  —  Suppose 
two  French  subjects,  not  domiciled  here,  should 
clandestinely  marry,  and  there  should  be  a  sentence 
for  the  marriage ;  undoubtedly  the  wife,  though 
Fr€7ichj  would  be  entitled  to  all  the  rights  of  a 
wife  by  our  law.  But  if  no  faith  should  be  given 
to  that  sentence  in  France^  and  the  marriage  should 

14  be 
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be  declared  null,  because  the  man  was  not  domi-  scitiiff»»«#. 

ciled ;  he  might  take   a  second  wife  in  France^      RiMtHimt. 

and  that  wife  would  be  entitled  to  legal  rights  there^  ^9i\xJui^  175a. 

and  the  children  would  be  bastards  in  one  country 

and  legitimate  in  the  other.     So  that  in  cases  of 

this  kind,  the  matter  of  domicil  makes  no  sort 

of   difference    in    determining    them ;     because 

the  inconvenience  to  society  and  the  public  ia 

general  is  the  i^amei  whether  the  parties  contract* 

ing  are  domiciled  or  not    Nether  does  it  make 

any  difference,  whether  the  cause  be  that  of  cod-' 

tract  or  marriage;  for  if  both  countries  do  not 

observe    the    same    law,   the   inconveniences   to 

society  must  be  the  same  in  both  cases.     And 

as  it  is  of  consequence  to  the  subjects  of  both 

coimtries,  and  to  all  nations,  that  there  shpuld  be 

one  rule  of  determining  in  all  nations  on  contractu 

of  this  kind,  it  is  to  be  presumed,  that  all  nations 

do  consent  to  determine  on  these  contracts,  by  the 

laws  of  the  country,  where  they  are  made ;  as  such 

a  rule  would  prevent  all  the  inconveniences  that 

must  necessarily  arise  from  judging  by  different 

laws,  and  is  attended  by  no  manner  of  inconve«> 

nience,  but  is  for  the  advantage  of  the  subjects  of 

all  nations. 

In  the  present  case,  there  has  been  a  sentence 
of  the  proper  forum,  pronouncing  on  the  whole 
facts  of  the  case,  and  the  principles  of  the  laws 
of  France,  as  applied  to  them.  In  matters  that 
belong  to  the  jiLS  gentium^  our  Courts  always 
regard  the  sentences  of  a  proper  Court.  As  to 
sentences  in  Englandy  by  a  proper  Court,  on  a 
matter  within  its  jurisdiction,  without  doubt  they 
may  be  pleaded  in  bar  to  a  suit  here  for  the  same 
matter. 

B  E  2  The 
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scRiMtHiftxr.       The  probate  of  a  will,   or  a  sentence  for  or 

[  a^inst  a  marriage  in  the  Ecclesiastical  Court,  will 

99di  j«/yi753.  be  received  in  bar,  where  the  same  is  attempted 

to  be  drawn  into  dispute  at  common  law.  But 
the  law  of  this  country  goes  farther  than  the  sen- 
tences of  our  own  Courts.  If  an  Englishman 
makes  a  will  abroad,  and  makes  a  foreigner  ex> 
ecutor,  and  has  no  effects  in  England^  and  the 
executor  proves  the  will  lawfully  abroad,  that  pro- 
bate or  sentence  of  the  proper  court  establishing 
the  will,  as  to  effects  there  of  a  man  domiciled 
there,  would  be  a  bar  to  a  discovery  in  Chancery 
of  effects  abroad. 

In  commercial  affairs,  under  the  law  merchant, 
which  is  the  law  of  nations,  there  are  instances, 
where  sentences  for  or  against  contracts  abroad^ 
have  been  given,  and  received  here  on  trials,  as 
evidence,  and  have  had  their  weight*  And  this 
has  been  allowed  on  a  principle  of  the  law  of 
nations,  which  all  countries  by  consent  agree  to, 
for  the  sake  of  carrying  on  commerce  which  con- 
cerns the  public  in  general.  There  are  instances 
of  the  same  kind  in-  the  Court  of  Admiralty ;  the 
sentences  of  all  Courts  of  Admiralty  are  taken 
notice  of  by  one  another  ;  they  are  obligatory  by 
the  law  of  nations.  By  the  mutual  consent  of  all 
nations  they  take  notice  of  one  another's  sentences, 
and  give  mutual  faith  to  their  proceedings.  All 
courts  of  admiralty  in  Europe  are  governed  by  the 
same  law, — the  law  of  nations.  And  it  is  just, 
by  the  law  of  nations,  for  nations  to  be  aiding 
and  assisting  to  each  other.  And  therefore,  as 
the  law  of  England  takes  notice  of  the  law  of 
nations  in  commercial  and  maritime  affairs ;  be- 
cause all  countries  are  interested  in  those  ques- 
tions ; 
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tions  ;    and   as    all   countries .  are  equally  inter- scmMiBiiiE  v. 
€sted  to  have  matrimonial  questions  determined,  ^^""""*'* 
by  the  laws  of  the  country  where  they  are  had,  and  sgth/iivusa. 
the  mischief  would  be  infinite  to  the  subjects  of  all 
nations  if  it  was  not  so ;  I  am  of  opinion,  that  this 
is  the  jus  gentium  of  which  this  and  all  courts  are 
to  take  notice. 

The  principle  and  rule  of  law,  as  laid  down  in 
our  books,  is, 

"  Quod  justae  nuptiae  solum  dicuntur,  quae  rit6 
"  et  secundum  prsecepta  legum  contrahuntur. 

"  Quod  non  dicuntur  conjuncti,  qui  contra  leges 
"  juncti  sunt. 

"  Quod  contra  jus  non  sunt  nuptiae.*' 

And  Lindwood  says*,  **  verum  est  quod  ubi 
**  lex  vel  statutum  resistit  obligationi,  tunc  nee 
"  initur  civilis,  nee  naturalis  obligatio.  Ratio  est 
*^  quia  obligatio  naturalis  dicitur  de  jure  gentium. 
"  Sed  de  jure  gentium  debemus  obedire  majori- 
"  bus,  ille  ergo  qui  contrahit  contra  praecepta 
**  legum,  facit  contra  jus  gentium,  unde  merito 
"  non  obligatur  etiam  naturaliter.'* 

So  that  it  is  certain,  that  by  the  law  of  all 
countries,  a  contract  against  law  has  no  moral  or 
natural  obligation. 

Therefore,  under  the  circumstances  of  this 
case,  as  here  is  satisfactory  evidence  from  the  pro- 
ceedings  and  sentence  in  FrancCj  and  from  the 
evidence  of  witnesses,  that  this  marriage  was  cele- 
brated in  France^  contrary  to  the  laws  o^FrancCy  and 
is  null,  and  not  obligatory,  either  civilitet*  or  natur- 
aliter,  by  the  laws  of  France ;  as  there  is  no  positive 


*  Fol.  155.  lib.  3.  tit.  9.  de  locate  et  coTiduct(»  v.  non  tcneant 
et  V.  obligatur. 

E  E  3  law 
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scEiMf  HIM  ».  law  of  this  Country,  which  prohibits  the  Court  from 
'         taking  notice  of  the^ti^  gentium  ;  and  as  the  law 

Mth/iiiyi75a.  0f  the  country,  where  the  contract  is  made,  seems 

to  me,  according  to  the  law  of  nations,  to  be 
the  only  rule  of  determining  in  these  cas^s; 
I  cannot  pronounce  for  the  marriage,  but  must 
pronounce  against  it,  and  dismiss  Mr.  Scrimsfiire 
from  the  suit.  But  under  the  particular  circum- 
stances  of  this  case,  in  which  there  is  no  doubt  that 
a  marriage  was  had  freely  and  voluntarily ;  and 
that  this  affair  has  been  prejudicial  to  Miss  JoneSf 
ilrho  is  a  lady  of  good  character ;  I  shall,  agreeably 
to  precedent,  give  a  sum  to  her  nomine  ea:pensarum, 
and  fix  it  at  ^400.  The  lady  may  be  happy,  I 
hope,  in  a  man  that  deserves  her  better ;  —  if  she 
does  not  think  so,  it  is  a  great  satisfaction  to  me, 
that  she  may  have  the  opinion  of  better  judges. 


The  Court  pronounced  for  the  form  of  sentence  porrected 
by  Boggi  viz.  "  That  the  Proctor  for  Sartzh  Jones^  calling 
<*  herself  Scrimskire,  had  not  fully  and  sufficiently  founded 
^*  or  proved  bis  intention,  and  that  the  said  John  Scrim^ 
<*  shire  ought  by  law  to  be  dismissed  from  the  instance  of 
^*  the  said  Sarah  Jones  as  to  the  matters  deduced  and 
<<  prayed  by  her  in  this  cause,  and  from  all  further  ohser- 
^^  vation  of  judgment  in  this  behalf." 
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HARFORD  t;.  MORRIS. 
'T'HIS  was  a  case  of  niUlity  of  marriage,  brought  ^  ^c.  me. 
in  the  Court  of  Arches   by  letters  of  request  SJ^I^ 
from  the  Consistory  Court  of  St.  DavicTs,  on  a  mar-  ?f'^«^«  "^ 

T_ji_iiii  I,.,    fraudulent  ab- 

nage  had  abroad,  as  alleged,  contrary  to  the  ka^  loa,  duction  of  • 
between  a  guardian  and  ward  of  very  tender  age,  tender  ^Tby 
under  circumstances  of  force  or  fraud,  as  pleaded  a^yfT!^. 
— The  admission  of  the  libel  was  opposed,  and  it  ^^^  ^  ^^ 

,  cereniony  per* 

was  rejected;  but  afterwards  admitted  on  appeal.*  formed,  nocac 

\*  coiduigtothel^ 

Judgment.  hdf-tusiaiHed 

oi«     y^  r-r  rm  •  /•  uUiwuUefy  on 

oir  George  Hay.  —  Tnis  cause  comes  before  the  «rtwoi  on  the 
Court  in  the  name  of  Frances  Mary  Harford^  by  thefimJSSr 
her  guardians  Hv^h  Hamersley  and  Peter  Prevost,  2^i^^*J^' 
against  Robert  Morris,  praying  the  Court  to  pro-  '^^  ^^««  ^ 
nounce  for  the  nullity  of  marriages,  which  she 
admits  to  have  been  celebrated,  the  one  at  Ypres 
in  Atistrian  Flanders,  the   other  at  Ahrensburgh 
in  Denmark,  with  Mr.  Robert  Morris.     In  all  cases 
of  this  nature,  it  is  highly  necessary  that  great 
caution  and  deliberation  should   be  observed  by 
the  Court,  because  of  the   consequences  of  the 
nullity  of  marriage  to  the  parties  and  to  the  pub- 
lic.   It  is  of  the  utmost  consequence,  therefore,  and 
extremely  necessary  to  allow  of  every  delay,  that 
could  be  allowed  properly,  in  order  to  bring  the 
whole  circumstances  of  the  case  before  the  Court. 

The  party  Morris  does  not  appear  here  under 
any  protest  but  absolutely ;  therefore  a  libel  has 
been  exhibited.  In  that  libel  it  is  stated,  that  Miss 
Harford  is  the  illegitimate  daughter  of  Lord  Balti- 
more, that  she  is  extremely  young,  was  born  upon 

*  This  case  is  printed  from  a  MS  of  the  whole  proceedings 
colleoted  from  the  documents  in  the  cause,  and  from  the  notes 
of  a  short-hand  writer,  by  Mr.  Dodwell,  a  very  intelligent  Prac- 
titioner of  that  time. 

E  £  4  th^ 
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HAifoftDv.   the  28th  November  1759^  and  was  placed  at  a 
boarding-school  by  Morris^  who  was  one  of  her 


sd  Jhe.  1776.  testamentary  guardians.  It  is  alleged,  that  he  first 
frequently  visited  her  there,  wrote  notes  to  her,  and 
formed  a  scheme  of  marriage;  carried  her  to 
public  places  here  in  England^  and  conveyed  her 
at  last  to  France^  and  from  thence  to  the  Austrian 
Netherlands^  thence  to  Hamburgh,  thence  to  Wands- 
beck  and  Ahrensburgh  in  Danish  Holstein.  The 
libel  sets  forth  two  marriages,  one  on  the  21st  May 
1772.  He  went  into  France  the  1 6th  o^May ;  they 
had  not  been  on  the  Continent  above  five  days  before 
they  arrived  at  Ypres^  and  on  the  2l8t  of  May 
1772,  they  were  married  by  a  chaplain  in  the  Dutch 
garrison  there,  in  the  presence  of  two  witnesses, 
who  are  mentioned  in  the  libel,  and  of  other  per- 
sons. They  did  not  stay  in  that  place  more  than 
one  night,  but  went  from  thence  to  Lisle,  from 
thence  to  Holland,  and  to  Hamburgh  and  other 
places,  and  upon  the  3d  of  January  1773,  a  mar- 
riage  is  pleaded  to  have  been  had  at  Ahrensburgh, 
in  virtue  of  a  licence  from  the  king  of  Denmark, 
granted  upon  the  5th  December  1772.  That  is  a 
licence  to  dispense  with  all  form,  and  the  marriage 
was  celebrated  at  a  private  house,  in  the  presence 
of  four  witnesses  mentioned  in  the  libel ;  One  of 
these  marriages  was  in  the  English  language  ;  One 
was  a  public  marriage  in  a  church ;  the  other  a 
private  marriage  by  special  licence  in  the  presence 
of  witnesses. 

The  libel  sets  forth,  that  they  were  had  con- 
trary to  the  orders  of  the  Lord  Chancellor,  and 
without  the  consent  of  the  parent  or  guardians, 
in  evasion  of  the  laws  of  this  realm,  and  contrary 
to  the  laws  of  those  countries  where  they  were 
celebrated  J  and  upon  all  or  some  of  those  accounts, 

it 
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it  is  prayed  at  the  close  of  the  libel,  that  the  Court   harfoiid  v. 
would  pronounce  both  marriages  to  be  null. 


The  King's  Advocate,  in  arguing  this  case  in  ad  z>0c,  1776. 
June  last,  said,  that  Miss  Harford^  all  circum- 
stances considered,  was  under  force  and  restraint, 
and  was  not  sui  juris  ;  that  she  must  be  considered 
as  acting  from  fear  and  under  imposition  }  and 
that,  on  that  account,  the  marriages  were  void. 
He  likewise  said,  that  she  was  seduced  ;  that  she 
was  imposed  upon  by  fraud,  as  well  as  by  violence ; 
and  upon  that  account  the  marriages  were  void  : 
and  arguments  of  the  same  kind  have  been  used 
by  one  of  the  counsel  to-day.  The  Ecclesiastical 
Court  certainly  has  jurisdiction  in  all  cases  what- 
soever, with  respect  to  the  marriage  of  English 
subjects,  wherever  celebrated.  If  celebrated  in  any 
foreign  country,  and  it  can  be  shewn  that  such' 
marriage  was  contrary  to  the  general  law,  to  the 
principles  that  obtain  every  where  with  respect  to 
marriage ;  that  it  was  under  force  or  restraint  of 
either  of  the  parties ;  that  it  was  incestuous,  or 
liable  to  any  other  Impediment,  under  which,  by 
the  law  of  nations,  •  it  is  not  allowed  to  marry ; — - 
upon  any  such  objection,  it  is  proper  to  bring  a 
suit  of  this  nature  before  the  Eccleisiastical  Judge  ; 
and  wherever  such  marriage  was  celebrated,  it 
may,  upon  such  objection,  be  set  aside.  The 
Ecclesiastical  Court  has  complete  jurisdiction  to 
decide  the  marriages  of  English  subjects  by  the 
English  law;  and  therefore,  if  there  was  any 
thing  to  shew  the  marriage  void  by  the  general 
law  respecting  marriages,  or  by  any  particular  law 
of  the  realm,  or  that  a  marriage  celebrated  in  eva^ 
sion  of  the  law  of  the  realm  was  to  be  set  aside,  if 
that  proposition  was  anywhere  tenable,  certainly  this 

Cchirt 
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haeforo  v.    Cqurt  has  full  jurisdiction  to  enter  into  the  cause 

^*^''  of  nullity,  upon  those  accounts. 
3d  Ike.  i776.  With  respcct  to  the  behaviour  of  Morris^  I  have 
nothing  to  do  with  his  moral  conduct ;  he  is  an- 
swerable for  that  to  his  own  conscience ;  and  in 
Qf^ex  places  for  his  breach  of  trust,  and  contempt  of 
the  High  Court  of  Chancery ;  and  such  proceed- 
ip^s  the  laws  of  this  country  may  punish  in  a  proper 
Wfly }  but  his  having  used  any  arts,  or  any  influ- 
ence whatsoever,  such  as  entreaties  or  application 
by  way  of  courtship,  to  this  young  lady,  will  not, 
in  vsxy  apprehension,  affect  the  validity  of  the  mar- 
fijlge  which  he  has  contracted  with  hen  What 
is  pleaded  in  this  case  ?  In  the  twelfth  article  it  is 
9ta,ted,  *'  that  after  Mn  Morris  had  made  use  of  the 
<<  arts  aforesaid,  that  is,  by  sending  notes  and  cards, 
'  '<  and  making  appointments,  and  carrying  the  young 
lady  about  to  pubUc  places,  and  to  dinners  and  to 
balls,  apd  to  Ranelagh^  and  amusements  of  that 
<<  8ort»  by  the  arts  aforesaid,  he  seduced  the  said 
"  Mary  Harfiyrd^  falsely  called  Morris,  from  the 
"bouse  of  Mrs.  La  Touche;  and  when  he  had 
"  gotten  her  into  a  coach  with  him,  he,  in  viola- 
"  tion  of  his  duty  and  trust,  took  advantage  of  the 
"  infancy,  ignorance,  and  inexperience  of  the  said 
Frances  Mary  Harfordj  lalsely  called  Morris,  and 
by  divers  specious  pretences  and  entreaties,  per- 
suaded  and  prevailed  upon  her  to  go  with  him  to 
"  Prance  J*  When  she  was  in  France,  atBologne,  as  it 
is  expressed  in  the  thirteenth  article,  "she  wished  she 
"  was  at  home  again ;"  and  it  is  further  pleaded, 
"  that  Mr.  Morris  threatened  that  he  would  kill  him- 
"  self,  if  she  went  home  again,  and  that  terrified  her.'* 
No  violence  to  her  is  pleaded,  but  he  said  "  that  he 
"  would  kill  himself,"  unless  she  would  stay  with 

him. 
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him.     The  article  says,  <<  she  consented ;"  and   HARtomo  ». 
the  question  will  be.  Whether  a  consent  so  ob*-       ^*"*' 


tained  will  vitiate  every  thing  that  followed  ?  Jf  odike.  177c. 
she  acted  under  terror  at  the  tipi^e  when  this  mar- 
riage was  solemnized^  it  might  be  a  good  ground 
to  set  it  aside.  But  she  goes  from  place  to  plaqe 
with  him;  according  to  the  plea>  she  goes  to 
Ypres;  there  they  sign  each  of  them  a  declaration, 
which  was  not  pleaded  to  be  signed  under  any 
constraint.  But  it  is  pleaded  that  the  declaration  is 
false  in  fact,  that  it  sets  forth  dates,  and  an  age  not 
true,  and  that  there  was  no  parent  or  guardian ; 
but  nothing  is  pleaded  whatsoever  with  respect  to 
force  or  violence  used  by  Morris  to  make  her  sign 
that  declaration.  It  must  be  taken,  therefore,  that 
she  signed  it  voluntarily  with  regard  to  the  marriage, 
where  the  marriage  is  said  to  be  solemnized. 

In  what  manner  did  they  proceed  after  the 
marriage  ?  On  the  next  day  they  went  first  toLislfi^ 
then  to  Hamburgh^  imd  other  places,  and  were 
pursued  by  the  guardians  as  soon  as  they  had  got 
information,  which  was  by  a  letter  he  wrote  him- 
self, by  which  they  were  acquainted  with  the 
marriage.  The  libel  then  states  the  order  of  the 
Court  of  Chancery,  upon  which  the  guardians 
went  abroad  in  pursuit  of  her,  but  without  suc- 
cess; and  that  they  obtained  orders  from  the 
Court  of  France,  and  from  the  Senate  ofHam- 
burgh,  at  the  time  she  was  there ;  but  still  they 
could  not  obtain  her,  as  she  was  gone  to  Wands- 
beck  in  Denmark;  and  she  was  married  at  Ahrens- 
burghy  on  the  3d  of  January  1773. 

With  respect  to  what  the  temper  or  conduct  of 
Morris  was,  whether  exceptionable- from  the  means 
used  to  seduce  her,  there  is  nothing  pleaded,  that 
shews  the  lady  was  under  any  sort  of  constraint, 

or 
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HABfoftDv.    or  that  any  violence  was  used,  or  that  she  was 
-  forced  to  do  the  acts  which  she  now  complains  of. 

od  Dfc.  i77«.  It  is  not  stated  that  she  is  not  of  marriageable  age^ 
If  that  had  appeared,  the  libel  would  be  admissible 
certainly  under  the  general  law ;  but  there  is  no 
such  plea.  It  is  admitted,  that  though  she  was 
extremely  young,  being  born  in  November  1759$ 
she  was  of  marriageable  years.  It  is  pleaded,  in- 
deed, that  he  carried  this  child  here  and  there, 
but  she  was  above  twelve  years  of  age  and  a  half. 

The  Court  is  to  attend  only  to  legal  objec- 
tions, and  not  to  the  other  conduct  of  the  par- 
ties. Is  there  any  legal  objection  with  respect 
to  the  marriage  ?  She  was  of  age  to  consent.  It 
appears  upon  the  plea  that  she  did  consent,  and  the 
contrary  does  not  appear.  She  being  of  proper 
age,  being  free,  and  the  marriage  voluntary,  as 
appears  by  the  plea,  I  cannot  think  there  is  any 
ground  in  that  part  of  the  libel  sufficient  for  me 
to  receive  it,  by  way  of  laying  a  foundation  for  a 
sentence  of  nullity  of  marriage. 

The  next  question  is,  whether  by  the  law  of 
England  this  marriage  is  valid  ?  It  is  stated 
throughout,  that  it  is  a  marriage  without  the  con- 
sent of  the  natural  mother  of  the  party,  and  of  the 
testamentary  Guardians  and  the  Lord  Chancellor ; 
and  that  the  parties  went  into  a  foreign  country  to 
evade  the  laws  of  this  realm.  Whether  upon  that 
account,  or  any  of  the  accounts  already  mentioned, 
it  is  void  by  the  law  of  England^  is  the  first  question. 

Parties  may  go  out  of  England  and  marry 
by  necessity  or  choice;  in  either  way  a  foreign 
marriage  is  not  void  upon  that  account  by  the 
laws  of  England.  But  it  is  said,  they  go  in 
violation  of  the  order  of  the  Chancellor,  and 
without  the  consent  of  parents   and  guardians. 

What 
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What  is  the  law  of  England,  that  requires  the  con-    Harford  v. 

n  -IT  T       •         1  •  MoRHf. 

sent  of  parents  and  guardians  ?     It  is  the  marriage  ,.^__-. 
act     One  of  the  greatest  Magistrates  that  ever  ad  ^^*  ^tt^ 
appeared  in  this  country  explains  it,  that  the  view 
of  that  act  was  to  restrain  the  abuse  that  was  so 
scandalous  in  this  country  from  clandestine  mar- 
riages, and  to  get  proof  of  marriages,  which  other- 
wise might  become  uncertain ;  as  it  is,  wherever 
you  cannot  have  evidence  of  the  fact  of  the  marriage 
being  rightly  performed,  and  legitimacy  becomes 
uncertain.     The  principal  view  of  that  law  was  to 
affect  such  marriages.  The  law  does,  indeed,  in  one 
respect,  put  a  restraint,  which  was  not' known  to  the 
common  law,  upon  the  marriage  of  minors  without 
the  consent  of  parents ;  but  it  does  not  make  all 
the  marriages  of  minors,  even  in  England,  vend. 
Marriages  by  licence  only  are  void,  for  want  of  con- 
sent of  parents  and  guardians.     If  this  hiarriage 
had  been   in  England,  and  if  instead  of  going 
abroad,  the  parties  had  been  married  in  any  great 
parish  of  this  town  or  country  by  banns,  would 
that  marriage  have  been  good  or  not  by  the  laws 
of  England  ?     No  law  says  that  it  shall  be  void* 
It  is  a  marriage  by  licence  only  that  is  void  by 
the  law  of  England^  for  want  of  consent  of  the 
parents  or  guardians. 

It  is  observed  also,  that  the  act  makes  particular 
exceptions,  without  which  the  purpose  of  the  mar- 
riage  act,  though  an  exceeding  good  act,  might 
have  been  questioned  before  this  time,  if  there  had 
not  been  so  many  ways  to  avoid  the  restraint  put 
upon  the  marriage  of  minors.  It  is  provided,  that 
nothing  in  this  act  shall  extend  to  marriages  in 
Scotland,  nor  to  any  marriages  solemnized  beyond 
sea.  Then  marriages  in  Scotland  and  beyond  sea 
by  the  law  of  England  remain  in  the  same  state, 

as 
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HAaroiD  v.   as  if  the  statute   had  not  passed.     Marriage  in 
^^^2^^^^^]^  Scotland^  if  not  contrary  to  the  law  of  England^  i» 


^  ike.  1776.  good,  and  it  ha^  been  so  determined.  *     That  de- 
termination passed,  not  on  the  ground  that  the 
marriage  was  valid  in  Scotlandj  and  that  therefore  it 
was  good  — nothing  was  laid  before  the  Court  to 
shew  that  the  marriage  was  valid  in  Scotland — but 
because  the  Act  of  Parliament  did  not  put  any  re- 
straint upon  English  subjects  being  married  in 
Scotland^  with  respect  to  the  consent  of  parents. 
On  that  ground  it  is  that  those  marriages  are  held 
good,  not  being  conti*ary  to  the  law  of  England. 
Hie  Same  holds  as  to  marriages  beyond  sea.     For 
English  subjects  going  abroad,  or  to  Scotland^  to 
tisarry  English  subjects,  have  an  exemption  from 
diat  restraint  in  the  act   What  was  the  case  befbi^ 
tibe  marriage  act  ?    Will  any  body  say,  that  before 
the  act,  a  marriage  solemnized  by  persons  going  ovor 
to  CalaiSy  or  happening  to  be  there,  was  void  in  thi6 
country,  because  such  a  marriage  tnight  be  void  by 
the  laws  of  France^  as  perhaps  it  was,  if  solemnized 
fay  a  Protestant  Priest,  whom  they  do  not  acknoW'- 
ledge,  or  if  in  any  way  clandestine,  or  without  con- 
sent ;  and  that  therefore  it  should  be  set  aside  by 
a  Court  in  England^  upon  account  of  its  being  void 
by  the  law  of  France  ?   No.     The  laws  of  the  state 
to  which  the  parties  are  subject  must  determine  the 
marriage,  unless  you  can  shew  that  the  law  of  the 
other  country  is  that,  by  which  its  validity  is  to  be 
decided. 

That  brings  me  to  the  other  great  consideration 
in  this  case,  whether  the  validity  of  these  marriages, 
being  solemnized  in  Ypres  and  Denmark^  are  to  be 
•tried  by  the  laws  of  those  countries.     If  they  are, 

—  '  -  - 

*  Compton  V.  Bear  croft.  Arches  1767,    Delegates  17d9#  mde 
infrff,  p.  444. 
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the  laws  of  those  countries  must  be  laid  before  the   Ha»foiid  r. 
Court,  and  proved  in  the  best  manner  possible ;  '**• 


not  by  the  opinions  of  lawyers,  which  is  the  most  2<i  2)e«.  i77«. 
uncertain  way  in  the  world,  but  by  certificates,  lay- 
ing the  ordinances  of  those  countries  before  the 
Court.  Without  considering  how  far  that  law  is 
capable  of  being  proved  in  the  present  case,  the 
previous  question  arises  with  respect  to  jurisdiction, 
whether  the  laws  of  that  country  in  which  the 
marriage  is  celebrated  should  operate,  merely 
because  it  was  celebrated  there  ? 

I  conceive  the  law  to  be  clear,  that  it  is  not  the 
transient  residence,  by  coming  one  morning  and 
going  away  the  next  day,  which  constitutes  a  re- 
sidence, to  which  the  kx  loci  can  be  applied ;  so  as 
to  give  a  jurisdiction  to  the  law,  and  cause  it  to 
take  cognizance  of  a  marriage  celebrated  there. 
It  is  certain,  that  domicil,  or  established  residence, 
(that  is,  such  a  kind  of  residence  as  makes  the  party 
subject  to  the  laws  of  that  country)  may  have  that 
eJBect ;  and,  with  respect  to  persons  so  domiciled, 
the  laws  of  the  country  must  be  adhered  to  in  con- 
tracts made  there.  This  was  the  case  of  Scrhnshire  ; 
all  the  proceedings  of  the  Court  of  France  were 
laid  before  the  Court.  I  remember  it,  though  it 
was  a  long  time  ago ;  and  I  was  counsel  for  the 
lady.  The  mother  of  the  young  man  was  at 
Bologne^  where  they  had  gone  animo  morandu  It 
was  stated  in  all  the  proceedings,  that  they  were  do- 
miciled in  Prance  ;  he  went  there  to  reside  for  pur- 
poses of  education,  and  did  reside  there  ;  and  the 
mother  continued  to  reside  there,  till  she  obtained  the 
sentence  that  was  pleaded  in  the  Consistory  Court. 
I  do  not  in  the  least  call  in  question  that  deter- 
mination in  the  Consistory  Court.  Every  man 
has  allowed  the  great  and  extensive  knowledge  of 

the 
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HAftfoftDir.    the  Judge;  but  he  founded  his  judgment   upon 
^""'      the   sentence  given  in    that   Court,   which   had 

ad  jDrc.  1776.  assumed  jurisdiction  and  had  a  right  to  assume  it ; 
he  paid  all  respect  to  the  judgment,  and  upon 
that  he  gave  his  opinion  that  the  party  suing  should 
be  dismissed. 

There  was  a  sentence  then  in  that  case  given 
in  a  competent  Court,  trying  the  question  in  a 
country  where  the  parties  were  domiciled  and  set- 
tled.    But  what  is  this  case  ?    The  parties  anive 
at  Ypres  the  21st,  are  married  and  go  away  on 
the  22d.     And  so    strong   is   that   circumstance 
felt,   that   it   is   pleaded   in   the   14th  article  of 
the  libel,  "that  neither  the  said  F.  M.  Harfordj 
"  nor  Robert  Morris,  ever  was  a  subject  of  the 
"  French  King,  nor  of  the  Empress  Queen,  or  of 
.    "  the  States  General  of  the  United  Provinces,  nor 
"  were  resident  in  the  said  city  of  Ypres.**    The 
counsel  have  argued  that  there  was  no  residence, 
that  the  residence  in  both  places  was   fictitious, 
and  merely  for  the  purpose  of  this  marriage.    Can 
that  give  jurisdiction  to  the  Courts  of  Ypres  and 
Denmark /if  the  residence  was  such  as  to  be  called 
no  residence  there,  and  was  only  for  the  sake  of 
this  mamage,  —  if  they  were    transient   passen- 
gers, voyageurs,  not  going  into  the  country  with 
a  view  of  becoming  subjects  of  that  country.  And 
here  I  must  observe,  that  I  do  not  mean  that  every 
domicil  is  to  give  a  jurisdiction  to  a  foreign  coun- 
try, so  that  the  laws  of  that  country  are  necessarily 
to  obtain  and  attach  upon  a  marriage  solemnized 
there;    for  what  would  become  of  our  factories 
abroad,  in  Leghorn  or  elsewhere,  where  the  mar- 
riage is  only  by  the  law  of  England,   and  might 
be  void  by  the  law  of  that  country  ;  nothing  will 
be  admitted  in  this  Court  to  affect  such  marriages 

so 
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So  celebrated  eVen  ^tief  e  tlxe  parties  are  dcmUciled  ;    Harford  v. 
but  where  the  parties  are  not  domiciled,  and  only        °'^*"' 
gofng,  I  will  not  say  to  evade  the  laws  of  this  ad  Dec.  1776.- 
country,  as  that  is  an  iraiproper  expression,  but  to 
celebrate  a  marriage  there,  by  the  laws  of  this 
country,  it  shall  not  be  aflfected  by  the  marriagcf 
act,  from  which  persons  are  expressly  exempted 
that  ate  beyond  the  sea.  Can  such  a  marriage  thetf 
be  catted  irl  question  in  this  CoUrt  ?    I  ciahhot  say 
thaty  ar\y  more  than  I  can  say  a  Scotth  marria^ 
shall^be  called  in  question,  to  affect  the  rights  of  sor 
many-pdople  married  under  the  notion  of  the  mar- 
riage act  not  reaching  them,  where  they  mutu- 
ally contracted  themselves.     If  there  is  nothing  itf 
this  case,  which  shews  that  Mr.  Morris  can  legally 
b6  accused  of  violence  or  any  misbehaviour,  such' 
as  will  affect  a  marriage,  —  if  there  is  nothing  con- 
ti^ary  to  the  laws  of  England,  and'  if  tlie  laws  o^ 
fof^ign  countries  (however  clear)  do  not  reach  tliis 
case,  be(?ause  the  parties  are  not  subjects  there, 
I  cannot  say  that  it  is  contrary  to   the  law  of 
England.     There  was  no  inhabitancy  in  the  pro- 
vinces of  Flanders,  nor  of  Holland,  nor  the  United 
Netherlands,   but  on  the  contrary,    they  went  as 
subjects  to  the  crown  of  6rrefl/  Britain,  and  must 
be  considered  as  strangers  there.    The   question 
then   must,  depend    chiefly   upon  this,   whether 
according  to  the  laws  of  Great  Britain,  by  which 
they  are  obliged  to  regulate  themselves,  they  have 
done  the    same   as  in   Great  Britain  would  be 
considered  as  a  good  and  lawful  marriage.     The 
very  plea  states,  that  it  was  not  against  the  laws 
of  Great  Britain.    What  am  I  to  conclude  from 
tli^tice  ?    If  the  suit  on  this  marriage  had  been 
brought  at  Ypres,  or  in  Denmark^  the  Courts  of 
those  countries  would  not  have  tried  it  there.  They 
VOL.  II.  F  F  would 
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HAnroiD  V,    would  have  said,  •*  we  have  nothing  to  do  with  yon* 

L,    "  you  are  not  our  subjects.'*     And  so  the  Danish 

9di>ec.  1776.  lawyer  has  expressed  himself  in  giving  his  opinion. 
I  am  told  also  by  the  counsel,  that  the  Danish  resi- 
dence  was  as  fictitious  as  the  other ;  and  I  take  it  to 
be  so ;  as  the  plea  asserts  that  Mr.  Morris  falsely 
stated  himself  to  be  an  inhabitant  of  Denmark^  and  a 
freeholder  of  fVandsbeck,  where  he  was  said  to  reside. 

This  is  then  a  case,  which  may  be  determined 
upon  the  libel ;  there  is  nothing  afiecting  this 
marriage  from  the  general  law,  from  the  Jus  Gen* 
Hum,  and  nothing  contrary  to  the  law  of  England. 
The  laws  of  Ypres  and  Denmark  do  not  reach  the 
case  ;  and  they  ought  not  to  be  pleaded  upon  it. 

I  do  not  say  that  foreign  laws  cannot  be  re- 
ceived in  this  Court,  in  cases  where  the  Court 
of  that  country  had  a  jurisdiction ;  or  that  this 
Court  would  not  determine  upon  those  laws  in 
such  a  case.  But  I  deny  the  lea:  lad  universally 
to  be  a  foundation  for  the  jurisdiction,  so  as  to  inw 
pose  an  obligation  upon  the  Court  to  determine 
by  those  foreign  laws.  I  think  it  extremely  mar 
terial  that  a  question  of  this  nature  should  be  deter- 
mined at  once.  I  hope  it  will  go  to  the  Delegates, 
that  it  may  quiet  every  question  of  this  sort.  I 
must  declare  again,  though  I  respect  and  shall  do 
every  thing  in  my  power  to  carry  into  execution^ 
that  excellent  law,  the  marriage  act,  I  never  will 
interpose,  as  a  Judge  of  this  Court,  judging  ac- 
cording to  the  laws  of  this  country,  in  casein  of 
marriage,  to  carry  the  restraints  of  that  act,  further 
than  the  law  intended  they  should  be  carried. 

I  will  only  add,  that  if  foreign  Courts  have  joriB- 
diction,  they  are  open.  Why  does  not  the  f9Xty 
go  to  them  ?  Every  Court  may  determine  wbere  it 
ha;s  jurisdiction.    If  they  have  none,  it  is  absurd 

to 
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to  say  that  the  Ecclesiastical  Court  here  should    ha«»o*i>v- 

determine,  by  the  laws  of  that  country,  which  has !• 

no  jurisdiction.    One  or  the  other  has  jurisdiction.  ^^  ^^^  ^77^- 

Therefore  take  which  you  will, — it  is  impossible 

for  the   laws   of  another  country  to  be  the  rule 

of  this  Court.  •  I   do   not   say,  that  foreign  law 

cannot  in  any  case  be  considered ;  but  the  casef 

must  be  extremely  clear,  as  clear  as  in  that  which 

was   before    'Dr.Simpson^    in    Scrimshire's    ease. 

There  waj.  evidence  of  jurisdiction  assumed  and 

exercised,  and  for  good  reasons.     The  whole  of 

the  proceedings  in  France  were  transmitted  to  the 

Court ;  and  when  that  is  done,  the  Court  will  de- 

termine  upon  the  operation  and  force  of  such  sen- 

tence  so  introduced;  but  what  danger  would  there? 

be  to  the  subject  to  make  questions  of  this  sort 

determinable  by  foreign  laws  ?   I  put  it  upon  the 

dear  proofs  which  appear  upon  the  libel  itself, 

without  taking  advantage  of  the  words    of  'the 

libfel,  and  with  reference  to  the  substantial  cha- 

tacter  of  the  marriage  there  described,  I  cannot 

find  any  precedents,  which   Can  possibly   lay  a 

foundation,  for  adducing  the  law  of  that  country, 

where  the  marriage  was  actually  celebrated  in  the 

manner  which  appeal's  in  this  case. 

Suppose  a  man  goes  to  Calais,  marries  there,  and 
comes  away  the  next  ddy,  I  should  hold  that  a 
good  marriage^  according  to  the  laws  of  this 
country.  That  is  as  much  a  good  marriage,  and 
as  agreeable  to  the  law,  ^  a  marriage  in  Scotland^ 
I  shall  never  think  it  niy  duty  to  enter  into  the 
laws  of  France  or  Denmark ^  to  apply  them  in  such 
a  case  as  this;  for  all  the  foreign  laws,  as  the 
several  advocates  have  said,  relate  to  subjects,  and 
to  people  to  be  considered  as  subjects ;  and  these 
people  are  not  so  to  be  considered,  even  upon  their 
own  shewing.    Upon  the  arguments  which  I  have 

F  F  3  heard. 
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fiURPOfto  V.    heard,  therefore,  and  upon  every  view  which  I  can 
form  of  this  case,  there  appears^  to  be  no  foundation 


ad  Dee.  1776.   in  law  for  this  libel,  —  and  therefore  I  reject  it. 

An  appeal  was  prosecuted  to  the  High  Court  of  Del^ates, 
and  a  full  commission  was  granted,  consisting  of  three  Spi^ 
ritual  Lords,  tfae  Archbishop  of  York  {Matkham),  the 
Bishop  of  Rochester  ( Thomas)^  and  the  Bishop  of  Peterbo- 
roughy  (Hinchcliffe). — Three  Temporal  Lords>  the  Earl  of 
£UUsboroug/h  Earl  of  Galtowai/y  and  Lord  Sandtfs.  —  Three 
'  'Judges  of  the  Common  Law  Courts,  Mxu  Justice  IViUes^ 
jSir  Beaumont  Hotham^  Six  James  Eyre*  — Three  Civilians, 
Peter  Calvert,  LL.D.  Dean  of  the  Arches,  Sir  James  iHor- 
riott.  Knight,  LL.D.  Judge  of  the  Admiralty,  WiUiam 
Macham,  LL.D. 

Counsel  for  Miss  Harford^  the  King's  Advocate^  Dr, 

Wynne ;  the  Solicitor  General5  Mr.  Mansfield;  Mr.  Ken-- 

yony   Dr.  Compton,  and  Mr.  Dunning.-^'FoT  Mr.  MorriSf 

JMr.  Bearcrqfti  Mr.  Arden^  Dr.  Harris^   Dr.  Befoer^  Dr- 

Scottj  and  Mr.  Erskine. 

On  28th  February  1781,  the  Court  reversed  the  sentence 
of  the  Court  below,  and  admitted  the  libd  and  retaii^ed  the 
principal  cause;  and  on  the  21st  May  1784,  the  cause  hav* 
ing  been  fiilly^argued  on  the  proofs,  &c.  the  Delegates  pro- 
nounced the  said  pretended  marriage,  howsoever  had  and 
solemnized^  8^c,  null  and  invalid. 

In  Fust  V.  Bawermanj  Arches,  ^^APebrttary  1790)  the 
Sir  IT.  iTynne.   Court  adverted   to  the  grounds  of  that  judgment^  and 

observed : — ^*  The  case  of  Harford  v.  Morris^  waa  that 
<^  of  the  marriage  of  a  girl  above  the  c^e  of  legal:  eon- 
^  sent,  but  taken  from  school  by  one  of  her  guardians;  it 
^  was  argued  on  the  law,  as  void  by  the  lex  locu  But  the 
<*  Judges  during  the  argument  desired  the  Counsel  to  con- 
^  sider,  whether  the  mamage  might  not  be  declared  void  on 
<<  the  ground  of  force  and  custody.  That  point  was  argued 
*'  by  order  of  the  Court,  and  it  is  well  known,  tlmt  Ae  d^ci* 
^  sion  passed  ultimately  on  that  principle.'* 

It  had  be^  said  in  argument  at  the  bar^  and  ww  not 
eontmdicted  by  the  Courts  <*  that  Mr.  Banm  j^fi0  w0«<un- 
<<  d^rstood  to  have  saidl^  thathe  felt  great  ^sSbis^^  <hb^  the 
**  other  point.'* 
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MIDDLETON  17.  JANVERIN, 

FALSELY  CALLING  HERSELF  MIDDLETON, 

'J'HIS  was  a  suit  of  nullity  of  marriage  brought     aichu, 
by  Edmund  Pytts  Middleton  against  Martha     Jj^J^ 
Jamverifi,  calling  herself  Middleton.   The  marriage        isos, 
was  hadbetween  the  parties  at  Fumes,  in  Flanders.  Jl^'T*?*  ?f 

*  '  English  tubjects 

The  case  was  argued  by  Sir  John  NkhoU  and  celebrated 
Dr.  Laurence  on  the  part  of  the  husband :  and  by  accordiiig  to 
Dr.  Arnold  and  Dr.  Swabey  for  the  wife.  t^i^^^ 

Judgment. 
Sir  W.  Wynne.  —  This  is  a  suit  of  nullity  of 
marriage,  brought  before  me  by  letters  of  request 
from  the  chancellor  of  Winchester^  by  Edmund 
Pytts  Middleton^  against  Martha  Janverin,  falsely 
calling  herself  Middleton.  The  facts  pleaded  in 
the  libel,  and  admitted  in  the  personal  answers  of 
Martlia  Middktonj  are,  "that Edmund PytlsMiddle- 
ion,  then  a  minor,  between  the  age  of  sixteen  and 
seventeen,  (his  father  being  dead,  and  his  mother 
"married  to  a  second  husband),  was,  in  the  month 
"  of  December  1776s  sent  to  the  town  of  St.  Omer, 
"  in  French  Flanders^  for  the  purpose  of  education^ 
"  and  of  learning  the  French  language  j  that  he 
"  arrived  at  St.  Omer  on  the  25th  of  December  of 
"  that  year,  and  there  became  acquainted  with  an 
"  English  woman  of  the  age  of  twenty-eight  years, 
"  who  at  that  time  lodged  and  boarded  at  a  private 
"  house  at  St.  Omer.  On  the  28th  of  March  follow- 
"  ing,  they  set  out  with  two  English  ladies  for 
f  *  Austrian  Flanders,  in  order  to  procure  a  marriage, 
"  and  arrived  at  Fumes,  which  was  then  one  of  the 

F  F  3  "  barrier 
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MiDOLBTONo.  **  barrier  towns  under  the  dominion  of  the  empress 

jAMvtRiM.     «  queen,  but,  by  virtue  of  the  treaty  of  Utrecht,  was 

flit  Nov.      ^^  at  that  time  garrisoned  by  a  body  of  troops  in  the 

^^^^        «<  service  of  their  High  Mightinesses  the  States 

^*  General  -,  that  they  arrived  at  an  inn  on  Easter 

'<  Sunday y  and  that,  very  soon  after  their  arrival,  one 

^<  of  the  ladies  enquired,  whether  there  was  not  a 

<*  minister  who  married  English  persons  there,  and 

<<  was  informed,   that  Mr.  Vanderbrtigge^  minister 

^  of  the   Dutch   garrison,    had    married  several 

^^  English  people  there,  or  to  that  effect." 

She  further  answers,  **  that  although  she  was 
^<  present  when  the  said  conversation  passed,  that 
^^  she  did  not  understand  the  same,  because  such 
'*  conversation  was  carried  on  in  the  French  lan- 
^*  guage,  which  she  did  not  understand  ;  she  says, 
^^  that  about  eleven  o'clock  in  the  morning  of 
^«  Easter  Sunday,  the  30th  of  March  I777,  she, 
i*  with  the  said  Edmund  Pytts  Middle  ton  and  two 
**  English  ladies,  went,  with  the  landlord  of  the  inn 
♦*  as  a  guide,  to  the  house  of  Mr.  Vanderbrugge, 
"  who  w^s,  as  she  believes,  a  priest  or  minister  in 
^*  holy  orders  of  the  Calvinistic  or  Lutheran 
'*  church  ;  that  on  her  arrival  there,  Mr.  Vander- 
♦•  brugge  was  informed  by  one  of  the  English 
♦*  ladies,  that  Edmund  Pytts  Middleton  and  this 
^*  Respondent  were  desirous  of  being  married  by 
^*  him,  and  that  fie  did  celebrate  a  marriage  be- 
^«  tween  Edmund  Pyfts  Middleton  and  this  Respond- 
^*  ent,  in  a  room  in  his  house,  in  the  presence  of 
♦*  the  two  English  ladies,  and  a  man  who  officiated 
♦*  as  clerk  on  the  occasion  j  and  she  believes  that 
<^  such  marriage  was  solemnized  in  the  Dutch 
<«  language,  and  that  Edmund  Pytts  Middkton, 
«  the  t^ro  English  Ij^dies,  and  herself,  were  then  all 

« ignorant 
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••  ignorant  of  that  language  j  that  the  marriage  middlitom  ». 
"  was    solemnized    without    any  publication   of  ' 

"  banns,  licence,  or  dispensation  previously  ob-  ^^*l^^' 
**  tained,  and  that  it  was  had  without  the  know- 
"  ledge  of  his  mother  or  her  liusband,  but  whether 
'^  he  had  any  guardian  she  does  not  know.  She 
*^  says,  that  after  the  solemnization  of  the  marriage, 
"  they  quitted  Fumes,  and  proceeded  together  to 
"  Nieuport,  where  they  staid  all  night ;  and  on  the 
"  day  following  went  to  Bruges,  and  from  thence 
"  to  Lisle,  and  returned  to  St.  Omer  about  a  week 
*'  after  they  had  quitted-  it  She  says,  that  during 
"  the  journey  from  Fumes  to  St.  Omer,  it  was  pro- 
posed by  this  Respondent  to  Edmund  Pytts 
Middleton,  that,  on  their  return  to  St.  Omer,  no 
"  notice  whatever  should  be  taken  by  either  of 
*'  them  of  the  aforesaid  marriage  so  had  and 
**  solemnized  between  them,  and.  accordingly  they 
*'  did  not  take  any  notice  of  such  marriage ;  that 
they  never  lived  or  cohabited  together,  nor 
owned  and  acknowledged  each  other  as  man  and 
*^  wife  at  St.  Omer,  but  that  each  of  them  lived,  as 
<«  before,  apart,  in  their  respective  boarding-houses,'* 
She  further  says,  "  that  she  did  not  return  to 
"  England,  but  remained  at  St.  Omer  until  about 
"  the  31st  of  May  1777>  when  she  left  that  place, 
"  and  arrived  in  England  on  the  3d  of  June  follow- 
"  ing ;  and  she  believes,  that  Edmund  Pytts  Mic^ 
"  dkton  remained  at  St.  Omer  until  about  the 
"  tnonth  of  October  VJTIy  when  he  also  returned  to 
"  England  ;  —  that  after  that  he  frequently  visited 
<^  the  Respondent,  and  at  such  times  often  earnestly 
*^  requested  her  to  keep  the  marriage  a  secret 
<^  alleging  that  he  had  reason  to  believe  that  Ed-^ 
^<  mund  Pytts^  who  was  his  uncle  and  godfather^ 
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^^  and  intended  tp  give  him  a  cpnsiiderable  fortune^ 
"  would  be  much  displeased  and  offended  at  him, 
*^  in  case  he  should  hear  that  he  was  married  to  tbi? 

Respondent,  and  thf^refore  she  continued  to  jkeep 

the  marriage  a  secret  from  the  said  Edmrnd 
♦*  Pytts  ;  and  this  Respondent  believes,  that  about 
••  the  beginning  of  I78Q,  the  said  Edmund  Piftt^ 
^*  Middleton  went  to  the  East  Indies,  and  has  ever 
"  since  resided  there,  and  that  she  has  always  re» 
**  mained  in  England,  and  considered  herself  *nd 
M  claimed  to  be  the  lawfid  wife  of  Edmund  Pytts 
♦*  Middleton ;  ^nd  that  since  he  has  been  in  th.e 
•*  East  Indies  sjie  has  written  and  «ent  Sjeyeral  let- 
f *  ters  to  him  there,  expostulating  with  hiw^  on  his 
f *  cruel  and  neglectful  behavipur  towards  her,  anjd 
♦*  entreating  him  to  renfiit  her  some  reaaipijable 
**  maintenance  as  his  lawful  wife,  but  thi§  E^ 
?*  spondent  never  received  any  answers  to  either  of 
^*  the  said  letters.** 

Mrs,  Catharine  flamard^  the  mother  of  Mr. 
J^dmund  Pyfts  Middleton,  says,  *'  t^h^t  abouf;  October 
♦V1777  her  son  returned  from  France  to  England, 
f  •  and  continued  from  that  time  until  the  begmqing 
t*  of  1780  constantly  resident  with  her  and  her  hus- 
**  band  y  and  during  that  time,  the  defendant, 
"  Martha  Janverin,  never  lived  or  cohabited  with 
♦*  her  son  as  husband  and  wife.*'  Mr.  Hansard 
deposes  to  the  same  effect. 

The  libel,  after  stating  the  facts  of  the  case, 
pleads,  "  that  the  town  of  Fwrms  was  onp  of  the 

*  barrier  towns  of  their  High  Mightinesses   the 

*  States  Greneral,  and  that  there  was  a  church  or 

*  chapel  there  for  the  use  of  the  garrison ;  and 
'  further  states,  that  by  the  laws  and  ordinances,  of 
s  the  States  (jreqeral  in  1580,  and  by  the  cesoj^tipns 

6  <'(Jatecl 


it 
it 


it 


CONSISTORY  COURT  OF  J.ONIX:^N.  4^ 

"  dated  March  13th,  1656,  relative  to  the  edict  middletok  #. 
"  published  by  the  Emperor  Charles  5th  in  1540,  ' 

"  all  of  which  are  now  in  fiiU  force,  it  is  declared,      ant  jv<w. 

180S     "^ 

"  *  that  marriages  can  in  no  way  stand  valid,  with- 
out the  previous  knowledge  of  the  free  state  of  the 
contracting  parties,  and  without  the  consent  of 
'<  the  fathers,  mothers,  parents  orguardi^ps  of  the 
**  parties,  and  that,  after  publication  of  banns  on 
three  several  Sundays  m  the  place  of  thep.Q^g9 
domicil,  or  legal  dispensation  of  such  pub]iqati(MQi, 
"  being  otherwise  procured ;'  and  that  by  the  dis* 
"  cree  of  the  Council  of  Trew/made  in  1563,  wJMcb 
<^  is  received  and  obeyed  as  law  in  aU  the  Ai^ 
**  trian  Low  Countries,  *  AU  marri^es  whic^  ^i^ 
"  not  solemnized  by  the  Proprius  JParochu^  or 
"  Priest  of  the  place,  where  the  p^rtiiesi,  pr  oup 
**  of  them,  have  their  residence,  or  by  some  other 
"  Priest,  with  the  licence  of  thiBir  own  Priest,  or  qf 
"  their  Ordinary,  are  declared  to  be  null  and  void  j* 
"  and  that  by  the  laws  of  their  High  Mightinesses^ 
"  as  well  as  of  the  Austrian  I^ow  Countriesi,  the 
**  said  pretended  marriage  of  Edmund  Pytts  Mid^ 
"  dleton  and  Martha  Janverin  was  and  is  null  and 
'^  void." 

lu  proof  that  this  is  the  law  of  th^  United 
Provinces,  to  which  this  garrison  in  March  1777 
was  subject,  they  have  examined  four,  gentlemen, 
who  are  advocates,  practising  in  the  Court  of  Juc^i- 
cature  at  the  Hague,  and  have  been  so  fpr  twenty 
years ;  and  they  have  also  examined  four  gentlemen 
practising  in  the  Courts  in  Austrian  Flanders,  both 
with  respect  to  the  law  and  the  governing  powerSj; 
imder  the  circmnstances  pleaded  in  the  libel ;  and 
they  conclude,  "  that  by  the  laws  of  the  United 
<<  Provinces  of  the  Low  Countries,  and  the  ordi- 

<^  nances 
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MiooLCTON  V.  «  nances  of  the  states  of  Holland  in  1.580  and  1656, 
^^^^^^^'     €€  there  is  no  doubt  but  that  the  marriage  is  null 


tistNov.  "  and  void  on  three  grounds;  first,  oil  account 
•*  of  the  incompetency  of  the  minister  who  cele- 
*^  brated  the  same  ;  secondly,  on  the  minority  of 
"  Edmund  Pytts  Middleton ;  thirdly,  from  the  want 
^*  of  publication  of  banns/* 

It  has,  however,  been  said,  that  evidence  of 
opinion  that  such  is  the  law,  is  not  that  evidence 
of  the  law  which  the  Court  ought  to  require,  but 
that  it  ought  to  have  had  an  authentic  exemplifi- 
cation of  the  laws  and  ordinances  of  those  countries. 
Now,  I  think,  to  obtain  that  at  this  time  of  day 
would  not  be  a  very  easy  thing ;  the  decrees  of  the 
Council  of  Trent  are  in  print,  and  in  every  body's 
hands ;  and  the  particular  parts  of  the  laws,  which 
are  referred  to  by  the  advocates,  are  copied  into 
their  opinions,  therefore,  I  think,  there  is  every  au- 
thentication, and  every  ground  the  Court  can  have, 
to  believe  that  such  ordinances  and  such  laws  as 
they  mention,  were  actually  by  proper  authority  pub- 
lished, and  were,  at  the  time  in  question,  valid  and 
in  force.  To  be  sure,  the  best  evidence  would 
be  a  sentence  of  a  Court  of  Judicature  of  those 
countries.  In  the  case  of  *  Scrimshire  v.  Scrims 
shire  that  was  obtained  ;  but  in  this  case  that  would 
be  impossible,  because  neither  of  the  parties  resided 
in  the  place  where  the  marriage  was  performed, 
even  for  a  day,  but  came  away  directly; — more 
particularly,  considering  how  long  it  is  since  the 
transaction  passed,  and  the  revolution  which  has 
taken  place  there,  it  would  have  been  impossible 
to  have  obtained  any  sentence  of  a  court  of  judica- 
ture on  the  subject. 


*W"^»^P».""».^ 
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*  Vide  Bupra,  p.  395. 
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It,  however,  seems  to  me,  that  the  opinion  given  Middhtok  9. 
in  this  case  by  eight  gentlemen  well  acquainted  ' 

with  the  laws  of  those  countries,  (and  they  have  ^^f^^*** 
stated  themselves,  upon  their  oaths,  to  have  been 
in  official  situations  which  they  describe),  is  the 
best  evidence,  that  can  be  given,  of  what  was  the 
law  of  those  countries  at  the  time  of  the  transac- 
tion ;  and  I  am  convinced  by  it,  that  by  the  decrees 
of  the  council  of  Trent,  and  the  laws  of  Holland, 
to  which  this  garrison  was  subject,  the  marriage 
in  question  is  absolutely  null  and  void,  as  is  de- 
clared by  those  persons. 

It  is  however  contended,  that  admitting  the  law 
to  invalidate  the  marriage  in  those  countries,  yet 
that  is  not  the  law  by  which  this  case  is  to  be 
decided  in  this  Court.      It  is  not   the   leo!  loci 
where  the  marriage  ceremony  is  performed,  which 
is  to  determine  the  question,  but  you  must  find 
out  some  other  law,  and  that  is  declared  by  the 
counsel  for  Mrs.  Janverin  to  be  theilaw  oS  England. 
Now,    in  respect  to    the    lex  loci  having  been 
adopted  as  a  rule^  I  think  the  case  of  Compton  v. 
Bearcroft  proves  it  very  strongly.    In  that  case 
the  *  Court  of  Delegates  affirmed  the  rejection  of 
th^  libel  which  was  given  in  against  the  marriage, 
on  different  grounds,  as  I  have  understood,  froj;^ 
those  which  were  taken  in  the  Court  of  Arches, 
and  because  the  marriage  was  a  good  marriage  in 
Scotland^  and   if  all  facts  pleaded    in   the  libel 
were  proved,    the    marriage  could  not  be  pro- 
nounced void  under  the  marriage  act ;  in  which 
it  is  expressly  declared  that  it  shall  not  extend 
to  Scotland.    On  those  grounds  it  was,  as  I  have 
understood,  that  the  Delegates  rejected  the  libel ; 
the  case  of  that  marriage  was  therefore  determined 


f  Vid^  infra,  p.  444» 
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MiDDL^TONP.  by  the  lex  hci.     Those  persons  havinfi:  ecHie  to 

'     Scotland^  and  been  married  in  a  way  npt  good  in 

2i«t  jvbo.      England  but  good  in  Scotland^  and  not  affected  by 

the  marriage  act,  were  considered  to  have  con- 

tracted  a  valid  marriage.  * 

But  the  case  of  ScrimsJure  v.  Scrimshire,  which 
was  determined  in  1752,  was  a  direct  and  positive 
sentence  upon  the  merits  of  the  case,  which  c^- 

not 
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*  There  is  a  difierence  in  the  account  of  that  judgmeoit  us 
explained  here,  and  supra  p.  430. 

The  form  of  pronouncing  judgment  in  the  Court  of  Del^ates, 
without  any  declaration  of  the  grounds  of  the  sentence,  niayha?e 
givien  rise  to  a  different  construction  of  the  opinions  of  tbe  judges 
OD  this  point.  The  libels  whidi  is  -  here  introduced,  will  shew 
^e  ground  on  which  the  nullity  was  ,origiaaIly  alleged,  on  the 
principle  of  holding  English  subjects,  going  to  Scotland  to  evade 
the  provisions  of  the  Marriage  Act,  to  the  consequences  of  that 
lict.  That  appears  to  have  been  the  gist  of  the  libel  and  of  the 
arguments,  so  far  as  they  have  been  traced  in  a  very  imperfect 
note.  When  tbat  point  was  overruled^  and  the  libel  deemed  in'* 
admissible  on  that  ground  (a),  in  which  the  Court  of  Delegates 
concurred  with  the  judgment  of  the  Court  below,  it  might  not 
be  material  to  declare  whether  the  law  of  England,  as  exfSlained 
by  Sir  G.  Huy^  or  tbe  law  of  Scotland  as  here  stated,  was  sup* 
poaed  to  be  qperative.  la  this  manner  tbe  difference  of  constnie- 
tion  may  have  arisen.  The  libel  pleaded,--- *'  The  marriage  aot« 
'*  and  the  minority  of  the  lady,  and  want  of  consent,  and  that 
**  on  13th  March  ]762,  a  marriage  was  had  and  performed  in 
<*  the  dwelling-house  of  Thomas  Huddhstein,  a  cook  and  con- 
f'  fectioner  at  Dumfries,  in  iVorC/i  BrUain,  by  Rkhard  Jameaon^ 
.*'  the  minister,  or  pretending  himsielf  to  be  the  minister  of  the 
"  English  chapel  at  Dumfries,  who  then  lodged  in  tbe  house  of 
'*  Thomas  Huddlestein,  in  whose  lodging-room  the  marriage 
**  was  so  performed  between  Edward  Bearcrdft,  of  DroiUbkh, 
**  in  Worcestershire,  and  Maria  Catharine  Campion  of  Hattpnrjf, 
^  in  GloucestersMre,  without  publication  of  banns,  and  witk- 
**  out  any  licence  being  bad  and  obtained  for  the  aeleainiaa- 
*'  tion  of  the  said  marriage,  from  any  person  harimg  af  tfao- 
^  rity  to   grant  the  same^  and  that  neither  £.  Bearcroft  nor 

(a)  Arches,  I6di  Feb*  1767.  Libel  rejected  by  Sir  George  Hajf,  itntencg  af« 
finned  by  Court  of  Delegttes,  4th /e6. 1769*  — JodgetDelegitei  CmM^J* 
tttnott  Benaiy  Attpn^  J.  Dxb.  Bucarel  ind  Clarke^ 
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not  be  distinguished  from  the  present,  except  by  Mio^ivroDr  v. 
the  different  residence  of  the  parties.     Mr.  Scrims  \ 

shire  was  a  bachelor,  of  the  age  of  eighteen,  and  sm  Mw. 
Sarah  Jones  of  the  age  of  fifteen  j  and  being  at 
Boulogne  in  France,  they  were  joined  together  in  ^  m 
holy  matrimony,  according  to  the  rites  and  cere-  . 
monies  of  the  Church  of  England.  That  eause 
began  as  a  suit  for  restitution  of  conjugal  ri^itsw 
An  allegation  was  given  in* reply,  "that  his  mother 
"  had  been  in  France  for  some  time ;  that  he^  about 
"  thirteen  or  fourteen  days  before,  went  over  toi 
*^  visit  his  mother ;  and  there  met  with  twoi  Irish 
^f  officers,  by  whose  interference  this  marriage  was 
"  procured.  That  in'  order  to  obtain  a  sentence 
against  the  marriage,  a  suit  of  nullity  had  beenv 
promoted  by  his  mother  atBotilogne;  it  went 
^^on  for  a  short  time  there,  but  the  Court  re* 
"  fused  to  call  in  wh^t  is  called  the  act  of  mar- 
"  riage.    That  in  the  year  1749i  an  appeal  was 

*'  M»  C.  Compton  ever^was  resident  iii  any  part  of  North  Britain'. 
**  But  she  the  said'M.  C.  CompUm^  in  the  beginning  of  Mkrcfi 
**.  1761,  unent  from  the  house  of  Jo^  Da<^  her  testamentary 
*'  guardian  in  Berks,  to  pay  a  visit  to  her  brother.  Sir  HHUiam 
Comptofit  at  Henslip,  in  the  county  of  Worcester^  and  he 
dying,  she  left  that  place  and  went  to  her  mother  at  Hart-- 
pttry^  ii^  the  county  of  Gl(mcester,  and  from  thence  went^  un- 
**.  known  to  John  Dalby,  and: without  his  consent^  and  without 
''  the.'  knowledge  of  her  other  testamentary  guardians^  with 
*'  £.  Bearcroft,  on  or  about  the  6th  March  1762,  to  Dumfriei^ 
'*  to  be  married  ;  and  that  they  were  married  there  as  aforesaid 
'^  merely  to  evade  the  laws  of  this  realm,  and  returned  into 
*^  EngUmd,  on  the  same  dayv  and  •  proceeded  to  the  house  of  £> 
**  Bearcroftf  at  DroUwich,  and  were  never  in  North  Brriaif^  but 
'<  during  the  time  of  the  journey,  and  for  the  purpose  of  the 
**  marriage.'*  The  certificate  of  marriage  was  also  pleaded  in 
these  words:  '' I  certify,  that  I  married,  after,  the  manner  of 
**  the  Church  of  England,  Edward  Bearcrcft^  w^  Maria  QaUia-^ 
^-  rtfM  CompUm,  (Signed)  J.  Jamefoa,  Minister  of  the  English 
Ckapel  at  Uuwtfrm:*  The  prayer  of  the  Hbel  waa^  '<  that  the 
marriage  might  be  declare^  null  and  void»  pwsuant  to  the 
**  ••id.;act  for  dandestbe  marriages". 
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Mi»oL£TON».  u  carried    to    the  Parliament  of  Paris.      That 
■  **  there  two  sentences   were  obtained:    one  in 

^If^*^"     "  ^  criminal  form,  by   which  the  minister  ^  add 
"  the  officers  were  condemned  for  nine  years  to 
**  the  galleys ;  and  another  pronounced  the  mai*-' 
**  riage  to  be  null  and  void,**     In  the  suit  here, 
the  vahdity  of  the  marriage  was  thus  brought  in 
question,  and  the  Court  pronounced  against  it, 
and  dismissed  Mr.  Scrimshire.    It  cannot  be  de- 
nied that  this  was  a  sentence  which  proceeded 
entirely  upon  the  laws  of  France.    If  the  mar- 
riage had  passed  in  this  country,  in  the  year  17^, 
celebrated  by  a  Priest  of  the  church  of  Rome^ 
according  to  the  ceremonies  of  the  church  of  Ung* 
landy  it  would  then  have  been  a  good  and  valid 
marriage  by  the  law  of  England ;  but  the  law  of 
France  being  different,  it  was  set  aside.    It  is  said, 
that  was  a  single  case,  resting  only  on  the  opinion 
of  one  Judge,  afld  that  there  was  no  appeal.    But 
I  also  remember  to  have  heard,  that  the  judg-. 
ment  was  founded  on  great  dehberation,  and  that 
Lord  Chancellor  Hardwicke  was  consulted  on  it. 
In  the  case  of  Butler  v.  Freeman*  Lord  Hard- 
wicke is  reported  to  have  said,  "  that  if  the  mar- 
"  riage  is  not  good  by  the  law  of  the  country 
"  where  it  is  celebrated,  it  is  not  good  at  all,*'  and 
the  Reporter  adds,  that  it  had  been  lately  so  de- 
termined in  the  Court  of  Delegates ;  but,  I  appre- 
hend, that  was  a  mistake  in  the  Reporter,  mention- 
ing the  Court  of  Delegates  for  the  Consistory  Courts 
Upon  this  ground  I  think  the  true  princ^le 
to  be,  that  if  the  marriage  is  had  abroad,   and  is 
not^ood  there,  as  being  contrary  to  the  laws  of 
the  country  in  which  it  is  had,  it  is  not  to  be  held 


*'         '    ■    '  ■!■■■■ Mill  .111  l-i  I  I,,  .  ti     I  ^      ^11  ,  I      ^     M  1.     ■ 

*  Ambkr^  jtl3.  s  sei  aUd  a  simOar  dictum  of  Lord  Harduiekelong 
before,  A«D.  1744,  1  Atkifm^  p^dO. 
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good  by  the  law  of  this  country.  It  is  said  that  there  Middlitoh». 

is  a  difference  between  this  case  and  that  of  Scrim^ L 

shire  v.  Scrimshirej  that  there  was  in  that  case  a  ^\'i^'^' 
residence  of  one  of  the  parties  fully  established ; 
whereas  these  parties  were  only  three  days  in 
the  country  where  the  marriage  was  performed ; 
that  in  that  case  they  were  English  subjects, 
with  a  considerable  property  in  England^  where 
they  were  to  return  for  the  enjoyment  of  all 
privileges  and  rights  imder  the  marriage  so  cele- 
brated. But  the  residence  of  the  young  man  had 
not  been  of  fixed  continuance,  but  was  for  a  few 
days  only,  though  his  mother  and  family  had  been 
resident  at  Boulogne  about  two  years  before  the 
transaction.  The  young  lady  had  been  there  only 
eighteen  months,  and  for  education ;  therefore 
I  do  not  see,  that  this  circumstance  of  residence 
makes  any  substantial  difference  from  the  present 
case. 

It  is  however  contended  that  it  does ;  —  and  that 
these  parties  having  been  but  a  few  hours  in  the 
place,  that  will  not  give  the  law  of  the  place  a  power 
over  them ;  and  therefore  the  fe^r  loci  either  of  Flan* 
ders  or  of  Holland  will  not  have  any  effect  upon 
the  present  case.  Then  what  will?  Can  it  be 
said,  that  it  will  require  some  new  rule  to  affect  it  ? 
If  this  marriage  is  not  to  be  judged  by  the  laws  of 
Flanders  or  of  Holland^  then  by  what  law  is  it  to 
be  judged  ?  The  counsel  say,  "  it  must  be  judged 
•*  by  the  law  of  England.*^  What  was  the  law  of 
England^  in  1777  ?  that  if  a  marriage  is  had  without 
the  consent  of  parents  or  guardians,  or  publication 
of  banns,  (either  party  being  a  minor)  it  is  null  and 
y6id  by  the  marriage  act.  I  know  no  other  law  of 
England  on  the  subject  since  1753.  But  it  is  said, 
that  act  cannot  take  efiect  in  this  case,  because 

there 
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MnDLBToN  V.  thc*e  is  an  express  excepttori  that  it  sMf  ribt  ebrtewrf 
^^'^""^'  to5bo/fowrf,  or  any  mafriage  had  abroad.  The  reason 
aistiVbv.  of  the  exception  as  to  marriages  had  abroad  is  per- 
^•^'  fectly  clear.  The  act  could  not  extend  to  them  ; 
for  if  it  were  held  that  an  Englishman  abroad  can- 
not marry  without  the  solemnities  required  by  the 
act,  he  could  not  marry  there  at  aU,  for  it  is  im- 
posi^ible  to  have  those  solemnities  observed  in  a 
foreign  country.  But  the  exception  with  respect 
to  Scotland  was  of  another  kind :  I  arti'old  enough 
t6  remember  the  passing  of  that  act ;  and  I  recot 
lect  well  that  there  was  att  intention  at  the  time, 
of  introducing  atfother  act  of  Pkrfiaiiient,  whkJli 
was  to  extend  to  Scotland;  but  by  the  Act  of  Union, 
the  state  of  religion  is  not  to  be  touched,  it  is  to 
remain  exactly  as  it  wa^,  and  therefore  there  was 
a  difficulty  arising  out  of  the  Act  of  Union  in'  ap- 
plying the  marriage  act  to  that  country. 

The  only  law  of  England  as  to  marriage  is  the 
maf  riage  act :  it  cannot  by  that  law  be'  said  that 
a  marriage  is  good  which  is  not  had  according  to  it* 
It  is  true  that  a  marriage  had  abroad  is  not  within 
that  act.  But  it  does  not  follow  from  thence  that 
it  is  good  by  the  law  of  England.  For,  as  I  have 
before  said,  I  know  of  no  other  laW  of  England 
but  tfiat.  And  the  question  will  be,  wheher  it  be 
good  by  the  law  of  the  countiy  in  which  it  wis 
celebrated.  I  am  clearly  of  opinion  that  this  maff 
riage,  which  was  had  at  FumeSy  in  the  manner  I  have 
stated,  does  not  amount  to  a  valid  and  legal  mar- 
riage. It  is  not  so  by  the  law  of  the  country  in 
which  it  wis  celebrated ;  it  is  not  so  by  the'  laW 
of  this  country,  and^theiefbref  I  proiibotiictB  it  to  be 
null  and  void. 
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The  DEPOSITIONS  of  WITNESSES,  and  other 
Evidence,  in  the  Cause  of  Dalrtmple  b. 
Dalrympjle,  supra  p.  58. 


28th  March  1809. 
DAME  CHARLOTTE  JOHNSTONE,  Wife  of  Sir  John 
Lowther  Johnstone,  of  Portman  Square,  in  the  County 
of  Middlesex,  Baronet,  aged  twenty-six  years,  a  Witness, 
produced  and  sworn. 

1 .   1  O  the  first  article  of  the  said  Libel  the  Deponent  saith,  that       oamb 
she  is  the  sister  of  Johanna  Dalrymple,  formerly  Gordon,  Party    chablotte 
in  this  Cause,  and  that  in  or  about  the  month  of  March,  in  the   ^oh^^stonk. 
year   1804,  whilst  the  Deponent  and  her  said  sister  were  living    ' 
with  their  father  Charles  Gordon,  *Esq.   at    his  house   in  St. 
Andrew*s  Square,  in  the  City  of  Edinburgh,  in  Scotland,  an 
acquaintance  commenced  between  the  articulate  John  William 
Henry  Dalfymple,  Esq.   Party  in  this  Cause,  (who  was  then 
a  lieutenant  in  his  Majesty's  Fifth  Regiment  of  Dragoon  Guards, 
stationed  at  Piershill  Barracks,  near  the  said  City  of  Edinburgh, 
in  Scotland,)  and  the  Deponent's  said  sister,  by  the  said  John 
William  Henry  Dalrymple  visiting  at  the  house  of  their  said 
father,  Charles  Gordon,  Esq.  and  when  such  their  acquaintance 
commenced,  tfhe  said  Johanna  Dalrymple,  then  Gordon,  was  a 
Spinster,  upwards  of  twenty-one  years  of  age,  and,  as  the  Depo- 
nent believes,  was  free  from  all  matrimonial  contracts  and  en- 
gagements ;  and  he,  the  said  John  William  Henry  Dalrymple, 
was  a  Bachelor,  aged  about  nineteen  years,  and  for  aught  the 
VOL.  II.  a  Deponei|( 
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Deponent  knows  to  the  contrary,  he  was  also  free  from  all  matri- 
monial contracts  and  engagements ;  and  a  short  time  after  the 
acquaintance  of  the  said  parties  commenced,  they  became  ez.- 
treniely  familiar  and  intimate,  and  there  appeared  to  be  a  great 
flirtation  between  them,  insomuch  that  the  Deponent  had  no 
doubt  but  that  the  said  John  William  Henry  Dalrymple  had  made 
his  addresses  to  the  said  Johanna  Dalrymple,  then  Gordon,  in 
the  way  of  marriage,  but  the  Deponent  was  kept  in  ignorance, 
by  her  said  sister,  of  her  having  accepted  such  the  courtship 
and  addresses  of  the  said  John  William  Henry  Dalrymple  for 
some  time,  and  when  the  Deponent  used  to  ask  her  said  sister  a» 
to  her  intentions  in  respect  to  her  becoming  the  wife  of  the  said 
John  William  Henry  Dalrymple,  she  used  to  laugh  it  o£E^  and 
never  give  the  Deponent  a  direct  answer  thereto.  And  the 
Deponent  further  saith,  that  though,  in  the  month  of  May,  in  the 
said  year  1804,  she  did  not  doubt  from  the  flirtation  that  was 
kept  up  between  the  said  John  William  Henry  Dalrymple  and 
the  said  Johanna  Dalrymple,  then  Gordon,  (and  which  she  saith 
was  carried  on  secretly  and  unknown  to  their  respective  fietthers,) 
that  they  had  a  Tie  upon  each  other  from  some  promise  entered 
into  by  them,  so  that  neither  of  the  parties  could  many  any  other 
person  without  each  other's  permission ;  yet  the  Deponent  had 
no  knowledge  of  the  said  Parties  in  this  Cause  having  respectively 
signed  and  exchanged  a  written  Promise  of  Marriage  with  each 
other  at  that  time.  And  she  further  saith,  that  in  the  last  week 
jof  the  said  month  of  May  1804,  sbe  went  from  her  said  fathet*^! 
house  in  St.  Andrew's  Square,  Edinburgh,  where  she  left  her 
sister  Johanna  Dalrymple,  then  Gordon,  and  the  rest  of  the 
family,  to  go  on  a  visit  at  North  Berwick,  and  did  not  return 
therefrom  till  about  the  middle  of  the  month  of  June  followii^, 
when  she  found  the  said  family,  and,  amongst  them,  her  sud 
rister  Johanna  Dalrymple,  Party  in  this  Cause,  at  her  said  fisLther's 
country  seat  at  Braid,  about  three  miles  from  Edinburgh ;  and 
the  Deponent  therefore  knew  nothing  of  what  passed  between 
the  said  John  William  Henry  Dalrymple  and  JohsainaI)alrymple» 
formerly  Grordon,  his  wife,  during  the  time  she,  the  Deponent, 
was  so  as  aforesaid  absent  on  such  visit,  for  the  said  Johanna 
Dalrymple  did  not  make  the  Deponent  her  confidante.  And 
the  Deponent  also  further  saith,  that  she  and  her  said  sister 
Johanna  Dalrymple,  formerly  Gordon,  used  to  sleep  togssther  in 
their  said  father  s  house ;  and  that  in  the  house  at  Braid  afiwe* 
laid  there  was  a  dressing-room  which  was  solely  used  bj  the, 
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said  Johanna  Dalrymple,  formerly  Gordon,  (the  way  to  which        damI^ 
was  through  their  said  bed-room,)  and  there  was  another  dressing-  charlotte 
room  which  was  always  used  by  the  Deponent ;  and  in  the  latter  *., 

end  of  the  month  of  June,  and  beginning  of  the  month  of  July, 
in  the  said  year  1 804,  the  Deponent,  from  having  heard  it  report- 
ed that  the  said  John  William  Henry  Dalrymple  had  been  known 
to  go  late  at  night  to  the  Deponent's  said  father  s  house  at  Braid» 
and  had  beeii  seen  coming  therefrom  early  in  a  morning,  was» 
on  talking  to  her  said  sister  Johanna  Dalrymple,  formerly  Gordoh, 
on  that  subject,  led  to  siuspect  that,  from  what  her  said  sister 
said  at  the  time,  that  she  had  sometimes  concealed  the  said 
John  William  Henry  Dalrymple  in  her  said  dressing-room,  but 
the  Deponent  never  saw  or  heslrd  him  either  go  into,  or  come 
out  of,  the  said  dressing-rdom,  and  never  heard  any  noise  therein 
which  led  her  to  suppose  he  was  there,  and  never  actually  knew 
of  his  being  therein ;  neither  did  she  ever  miss  the  said  Johanna 
Dalrymple,  formerly  Gordon,  from  her  bed  during  the  time  she 
was  in  the  habit  of  sleeping  with  the  Deponent ;  and  although 
the  Deponent  did,  nevertheless,  suspect  that  the  said  John 
William  Hienry  Dalrymple  had  at  some  time,  of  times,  (though  she 
knew^  not  when,)  been  in  her  said  sister  s  dressing-room,  yet  thei 
Deponent  never  did  imagine  that  they  had  consummated  a 
tnarriage  between  them  in  the  s^d  house,  or  at  any  other  place, 
nor  did  the  Deponent  know  or  consider  that  they  the  saict 
John  William  Henry  Dalrymple  and  Johanna  Dalrymple,  formerly 
Gordon,  had  exchanged  acknowledgements  in  writing  of  their 
being  lawful  husband  and  wife,  or  had  c^ontracted  or  bound 
themselves  to  each  other  according  to  the  laws,  usages,  and 
customs  of  the  kingdom  of  Scotland  in  respect  lo  marriages,  for 
the  Deponent  never,  till  after  the  proceedings  in  this  Cause  had 
commenced,  knew  or  heard  that  they  the  said  Parties  in  this 
Cause  had  exchanged  written  acknowledgements  of  their  being" 
lawful  husband  and  wife,  and  had  consummated  their  marriage^ 
but,  on  the  contrary,  always,  till  very  lately,  conceived  that  they 
the  said  Parties  in  this  Cause  had  merely  entered  into  a  written 
promise  with  each  other  so  as  to  have  a  Tie  upon  each  other 
that  neither  of  them  should  marry  another  person  without  the 
consent  of  the  other  of  them  :  and  although  the  Deponent  did  - 
tery  frequently  (after  she  understood  the  said  Parties  had 
entered  into  such  written  promise  with  each  other)  in  her  letters 
to  her  said  sister  address  her  as  Mrs.  Dalrymple,  and  did  also 
prior  thereto  call  the  said  John  William    Henry    Dalrjmple 

»  2  '*  Brother 
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**  Brother  Dai.;*'  yet  she  saith  she  only  did  so  jocularly^  and  not 
from  a  belief  at  that  time  of  their  being  husband  and  wife  ;  and 
even  so  late  only  as  last  January  was  a  twelvemonth,  when  the 
Deponent  was  in  Scotland,  and  her  sister,  the  said  Johanna 
Dalrymple,  was  on  a  visit  to  her  at  Balincreiff,  near  Edinburgh, 
the  Deponent,  in  conversation  with  her  said  sister,  took  oocasioa 
to  ask  her  when  she  meant  to  become  Mrs.  DaLrymple?  to 
which  she  answered,  "  You  shall  never  see  me  Mrs.  Dalrymple  ;** 
or  to  that  effect.  And  the  Deponent  lastly  saith,  that  the  afore- 
said acknowledgement,  or  contract  of  marriage,  so  entered  into 
and  exchanged  between  them  the  said  Parties  in  thb  Cause,  was 
kq)t  a  secret  by  them,  and  they  never  appeared  familiar  widi  each 
other  but  when  they  were  not  in  company,  for  when  they  were 
in  company  at  the  Deponent's  said  fathers  house,  the  same  dis- 
tance was  observed  by  the  said  John  William  Henry  Dalrymple 
towards  the  said  Johanna  Dalrymple,  formerly  Gordon,  as  to- 
wards the  Deponent,  or  any  other  person ;  and  they  were  not, 
to  the  Deponent's  knowledge,  generally  known  as  to  be  or  con- 
sidered lawM  husband  and  wife,  nor  doea  she  erer  recollect  to 
have  heard  the  said  Johanna  Dalrymj^  formerly  Gordon,  at 
any  time  call  him,  the  said  John  William  Henry  Dalrymple^  her 
husband,  or  acknowledge  him  as  such;  but  she  thinks,  and 
is  pretty  certain,  she  hath  heard  him  call  her  said  sister  hia 
wife  frequently;  and  further  to  the  said  article  she  cannot 
depose. 

2.  To  the  second  Article  of  the  said  Libel,  and  to  the  P^qier- 
writings  marked  No.  1  and  No.  2,  therein  particularly  {beaded 
and  referred  to,  the  Deponent  saith,  that  she  of  course  was  ac- 
customed to  see  her  said  sister  Johanna  Dalrymple  very  frequently 
write  and  subscribe  her  name  in  the  course  of  the  number  of 
years  they  lived  together,  and  thereby  the  Deponent  became  well 
Acquainted  with  her  said  sisters  manner  and  character  of  hand* 
wiWiig^  ami- Mhafioption,  but  she  does  not  remember  ever  ta 
have  seen  the  said  John  William  Henry  Dalrymple  write,  though 
she  saith  she  acquired  a  good  knowledge  of  his  manner  and 
character  of  hand-writing  from  having  often,  during  the  said  year 
1804,  received  notes  from  him,  and  seen  letters  which  she  hadi 
known  to  have  come  from  him.  And  the  Deponent  having  now 
carefully  viewed  the  said  two  Exhibits,  mariced  No.  1  and  No.  2, 
pleaded  and  referred  to  in  the  said  second  Article,  and  now 
produced  and  shewn  to  her,  she  saith  that  she  verily  belierea 
the  words  '<  and  I  promise  the  same,"  written  in  the  said  JBzhibit^ 
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inaH^ed  No.  1 ,  and  tlie  superscription  *'  J.  Gordon,**  thereto  set       dams 

and  subscribed,  were  and  are  of  the  proper  hand-writing  and  cha&lotts 

subscription  of  her  said  sister  Johanna  Dalrymple,  then  Johanna  JOhmstone. 

Gordon,   spinster,  and  from  the  knowledge  she  had  as  aforesidd  """■""""—"" 

acquired  of  the  hand-writing  and  subscription  of  the  said  John 

William  Henry  Dalrymple,  Party  in  this  Cause,  she  is  of  opinion, 

and  believes,  that  the  rest  of  the  said  Paper-writing,  marked  No.  1, 

and  the  name  '*  J.  Dalrymple,**  thereto  set  and  subscribed,  are 

of  the  proper  hand-writing  and  subscription  of  the  said  John 

William  Henry  Dalrymple,  Party  in  this  Cause,  from  the  great 

similarity  she   observes  in  such  writing  and   signature   to  his 

the   said  John  William  Henry  Dalrymple*s   hand-writing;  but 

she  cannot  take  upon  herself  to  say  of  whose  hand- writing  the 

endorsement,  '*  a  sacred  promise**  is.     And  the  Deponent  having 

carefully  viewed  and  perused  the  smd  Paper- writing,  marked  ^ 

No.  2,  she  saith  that  she  is  not  quite  so  certain  whether  the  name 

**  J.  Gordon,**  thereto  set  and  subscribed,  is  of  the  hand-writing 

of  the  said  Johanna  Dalrymple,  formerly  Gordon,  or  whether  any 

part  of  the  said  P^per-writing  is  of  her  said  sister*s  hand-writing, 

though  the  said  signature  bears  some  resemblance  to  her  manner 

and  character  of  subscription  ;  neither  can  she,  with  any  degree  of 

certainty  say,  whether  any  part  of  the  said  Exhibit,  marked  No.  2. 

is  of  the  hand-writing  of  the  said  John  William  Henry  Dalrymple, 

Party  in  this  Cause,  though  she  thinks  that  the  two  first  lines 

thereof,  and  the  date  and  subscription  thereto,  '*May  28th,  1804,** 

'•  J.   Dalrymple,'*  bear  a  very  strong  resemblance  to  his  manner 

and  character  of  hand-writing  and  subscription ;  but  she  hatli 

not  the  least  doubt,  and  does  verily  believe,  that  J.  Dalrymple 

and  J.  Gordon,  who  appear  to  be  P^es  to  the  ssud  two  Eshibita, 

marked  No.  1 .  and  No.  2,  and  John  William  Henry  Dalrymple, 

and  Johanna  Dalrymple,  his  wife,   formerly  Johanna  Gordon, 

spinster,  the  sister  of  the  Deponent,  and  the  Parties  in  this  Cause, 

were  and  are  the  same  persons,  and  not  divers :  and  further  to  the         ^ 

said  article  she  cannot  depose. 

3.  To  the  third  article  of  the  said  Libel  the  Deponent  saith, 
that  the  marriage  pleaded  in  the  first  article  of  the  said  Libel 
on  which  she  is  examined,  to  have  been  entered  into  between 
the  said  John  William  Henry  Dalrymple  and  Johanna  Dalrymple, 
formerly  Gordon,  Parties  in  this  Cause,  was  so  entered  into  as 
she  is  certain,  and  also  (if  consummated)  was  so  consummated 
without  the  knowledge  or  privity  of  their  respective  parents,  for 
it  v^as  kept  wholly  a  secret  from  both  families  that  such  a  mar- 
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riage  had  been  entered  into,  and  further  to  said  article  she 
cannot  depose,  save  that  the  stud  Johanna  Dalrymple,  formerly 
Gordon,  continued  and  resided  at  the  house  of  Charles  Gordon, 
Esq.  her  father,  and  passed  under  her  maiden  name  of  Gordon, 
till  the  proceedings  in  this  Cause  were  commenced :  and  further 
3he  cannot  depose. 

4.  To  the  fourth  article  of  the  said  Libel  the  Deponent  saith, 
that  she  well  remembers  the  said  John  William  Henry  Dalr3rmple 
went  to  join  his  regiment  at  Dunbar,  in  Scotland,  soon  after 
or  about  the  time  the  marriage  in  question  in  this  Cause  is 
pleaded  to  have  been  entered  into  between  the  parties  therein, 
after  which  time  the  Deponent  had  reason  to  suspect  that  a 
Correspondence  was  kept  up  between  them,  the  said  parties  in 
this  Cause;  but  her  said  sister  being  very  secret  with  the 
Deponent  in  respect  thereto,  she  cannot  further  depose  to  the 
laid  article. 

5.  To  the  fifth  article  of  the  said  Libel,  and  to  the  several  Ex- 
hibits therein  pleaded  and  referred  to,  the  Deponent  knows  not 
%o  depose. 

6.  To  the  sixth  article  of  the  said  Libel  the  Deponent  saitfa, 
she  knows  not  to  depose,  save  that  one  day  happening  as  she 
believes,  sometime  about  the  time  pleaded,  (though  she  can  by 
no  means  remember  the  time  or  place  when  or  where  the 
circumstance  now  about  to  be  deposed  of  by  her  took  place)  she, 
the  Deponent,  being  with  her  sister  the  said  Johanna  Dalrymple, 
formerly  Gordon,  alone  (whom  the  Deponent  did  not  then  con- 
sider as  married)  a  paper-writing  was  produced  by  her  said  sister, 
who  read  the  same,  to  the  Deponent,  by  which  the  Deponent 
understood  that  the  said  John  William  Henry  Dalrymple,  and 
the  Deponent's  said  sister,  had  entered  into  such  an  engagement 
that  they  had  a  Tie  upon  each  other,  so  that  neither  of  them 
could  marry  any  other  person  without  the  consent  of  the  other  of 
them :  but  the  Deponent  did  not  consider  from  what  she  heard 
read  as  aforesaid,  that  it  was  an  acknowledgement  or  declaration 
of  a  marriage  between  them  the  said  Parties  in  this  Cause :  and 
she  further  saith,  that  at  the  time  now  deposed  of,  her  said 
sister,  Johanna  Dalrymple,  Party  in  this  Cause,  told  the  Depo- 
nent that  she  wished  her  to  be  a  witness  to  what  Mr.  Dalrymple 
had  written  (meaning  the  paper-writing  which  she  had  just  then 
read  to  the  Deponent)  and  asked  the  Deponent  if  she  had  any 
objection  to  sign  such  paper  as  a  witness ;  to  which  the  Depo* 
pent  replied  that  she  had  not  th^  leaeit  objegtion  to  do  so,  if  it 

could 
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could  be  of  any  service  to  her  and  ber  sud  sister,  saying,  sbe        dam  b 
wisbed  tbe  Deponent  to  sign  it  to  keep  bim  (meaning  tbe  said  charlotte 
John  William  Henry  Dalrymple,  Party  in  this  Cause)  to  his  word ;  JohnstQKB. 
the  Deponent  thereupon  replied,  that  if  be  required  that  to  keep 
him  to  bis  word  be  was  not  worth  having :  but  the  said  Johanna 
Dalrymple  continuing  to  urge  the  Deponent  to  sign  such  paper- 
writing  as  a  witness,  and  saying  it  would  be  doing  ber  a  favour 
to  sign  the  same  as  a  witness,  she,  the  Deponent,  accordingly 
did  so,  although  she  did   not  see  the  same  written  or  signed 
together  by  either  of  the  parties  therein  mentioned :  and  further 
she  cannot  depose. 

7.  To  the  seventh  article  of  the  said  Libel  and  to  the  Paper- 
writings  or  Exhibits,  marked  No.  10,  and  No.  11,  to  the  said 
Lfibel  annexed,  and  in  the  said  seventh  article  particularly 
pleaded  and  referred  to,  tbe  same  having  been  now  produced  and 
shewn  to  and  carefully  viewed  and  perused  by  tbe  Deponent, 
she  saith  that  the  name  and  word  **  Witness,  Charlotte  Gordon,** 
appearing  subscribed  and  written  at  the  bottom  of  the  said 
Exhibit,  marked  No.  10,  is  of  her,  the  Deponent's,  own  proper 
hand-writing  and  subscription,  and  she  knows  the  same  thereby 
to  be  the  very  same  Paper-writing  by  her  deposed  of  in  her 
deposition  tq  the  sixth  article  of  the  said  Libelf  which  Paper- 
writing,  except  what  the  Deponent  so  as  aforesaid  wrote  thereon, 
sbe  supposes  and  believes  is  all  of  the  proper  band-writing  of  the 
said  John  William  Henry  Dalrymple,  Party  in  this  Cause ;  but 
she  cannot  take  upon  herself  to  say  of  whose  hand-writing  the 
said  Exhibit  No.  11.  is.  And  she  lastly  saith,  that  she  hath  not 
a  doubt,  but  does  verily  believe,  that  John  William  Henry 
Dalrymple  and  Johanna  Gordon,  who  appear  to  have  been  Parties 
to  the  said  Exhibit,  marked  No.  10. ;  and  John  William  Henry 
Dalrymple,  and  Johanna  Dalrymple,  formerly  Gordon,  his  wife» 
the  P^irties  in  this  Cause  were  and  are  the  same  persons,  and  not 
divers :  and  further  she  cannot  depose. 

8.  To  tbe  eighth  article  of  the  said  Libel  the  Deponent  saith, 
that  she  remembers  tbe  said  John  William  Henry  Dalrymple  left 
Scotland  with  lus  father.  General  William  Dalrymple,  in  tbe 
month  of  July»  in  tbe  said  year  1804,  or  thereabouts,  and  came 
to  England,  and  continued  to  live  and  reside  there  till  about  the 
month  of  July  1805,  when  he  went  to  Malta;  and  the  Depo- 
nent having,  in  the  month  of  January,  in  the  said  year  1805,  mar- 
ried her  present  husband,  came  also  to  live  in  England,  and  in 
the  course  of  the  time  between  ber  so  coming  to  live  in  England 
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and  the  said  month  of  July,  when  the  said  John  William  Heniy 
Dalryniple  went  to  Malta^  she  saw  him  once  or  twice  in  her  own 
house,  but  she  hath  no  knowledge  of  his  having  written  th^^  letters 
mentioned  and  alluded  to  in  the  said  article  to  her  the  Deponent  s 
i^d  sister,  Johanna  Dalrympie,  formerly  Gordon  :  and  further  to 
the  said  article  she  cannot  depose. 

9.  To  the  ninth  article  of  the  said  Libel,  and  to  the  several 
]5xhibits  therein  pleaded  and  referred  to,  the  Deponent  cannot 
depose. 

10.  To  the  tenth  article  of  the  said  Libel,  and  to  the  Paper- 
writings  or  Exhibits,  marked  No.  3,  No.  4,  No.  5,  No.  6,  No.  7, 
No.  8,  No.  9,  No.  12,  No.  13,  No.  14,  and  No.  15,  which  are 
particularly  pleaded  and  exhibited  in  the  4th,  5th,  8th,  and  9th 
articles  of  the  Libel,  on  which  she  is  now  examined,  which  said 
Exhibits  purport  to  be  notes  and  letters,  and  have  now  been -pro- 
duced and  shewn  to  and  carefully  viewed  and  perused  by  the 
deponent.  She  saith  she  is  of  opinion,  and  believes  that  the 
initial  letters  *'  J.  D.'*  to  the  said  Exhibits,  No.  3,  No.  4,  No.  5, 
JNo.  6,  No.  7,  No.  8,  and  No.  9,  the  initial  letter  "  D."  to  the  said 
Exhibit  No.  12,  and  the  initials  <*  J.  D.'*  to  the  said  Exhibits, 
No.  18,  and  No.  14  and  15,  and  the  superscriptions  thereon,^  were 
and  are  respectively  of  the  proper  hand-writing  and  subscription 
of  the  said  John  William  Henry  Dahymple,  Party  in  this  Cause. 
And  that  by  the  words  "  My  dearest  sweet  wife,"  "  My  dearest 
sweet  love/*  "  My  beloved  wife,"  and  such  like,  as  well  as  various 

.other  expressions  contained  in  the  said  letters,  was  meant  and 
intended  the  said  Johanna  Dalrymple  his  wife,  the  Party  in  this 
Cause,  and  that  John  William  Henry  Dalrymple,  who  wrote,  sub- 
scribed, superscribed,  and  sent  the  said  letters,  and  Johanna 
Dalrymple,  to  whom  the  same  were  addressed,  under  her  maiden 
Dame  of  Gordon,  and  John  William  Henry  Dalrymple,  and 
Johanna  Dalrymple  his  Wife,  the  Parties  in  this  Cause,  were  and 
are  the  same  persons,  and  not  divers:  and  further  she  cannot 
depose. 

CHARLOTTE  JOHNSTONE. 

30th  March  1809. 


Repeated  and  acknowledged  before 
Dr.  Ogilvie,  Surrogate. 

Pres.  Mark  Morleyj 
Notary  Public. 
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On  the  Libel  and  Exhibits  given  on   behalf  of 

Mrs.  Dalrymplb. 

22d  April  1809. 
SAMUEL  HAWKINS,   of  Findon,   in  the  County  of 
Sussex,  Esq.  aged  forty-nine  years  and  upwards,  a  Wit- 
ness, produced  and  sworn. 

I 

2.  TO  the  second  article  of  the  said  Libel,  and  to  the  Paper*  samub^ 
writings  or  Exhibits  marked  No.  1 .  and  No.  2.  therein  pleaded  hawkiws, 
and  referred  to,  and  now  produced  and  shewn  to  the  Deponent, 
he  saith,  that  he  hath  been  well  acquainted  with  the  articulate  ~~ 
John  William  Henry  Dairy mple.  Party  in  this  Cause,  from  the 
month  of  August  or  September  1 806,  to  the  present  time,  and 
hath  during  that  time  frequently  seen  him  write  and  subs<iribe 
his  name :  and  hath  also  received  many  letters  from  him,,  whereby 
the  Deponent  hath  become  well  acquainted  with  his  manner  and 
character  of  hand* writing  and  subscription.  And  having  now 
carelully  viewed  and  perused  the  Paper- writing  or  Exhibit  marked 
No.  1.  and  the  endorsement  thereon  of  the  words  '*  A  Sacred 
Promise,**  he  saith,  that  he  can  and  does,  without  the  least  doubt 
or  hesitation,  depose,  that  he  verily  and  in  his  conscience  be- 
lieves the  words  **  1  do  hereby  promise  to  marry  you  as  soon  as 
it  is  in  my  power,  and  never  marry  another  ;**  and  also  the  name 
"  J.  Dalrymple,**  written  and  subscribed  in  the  said  Exhibit, 
marked  No.  1 .  were  and  are  all  of  the  proper  hand-writing  and 
subscription  of  the  aforesaid  John  William  Henry  Dalrymple^ 
Party  in  this  Cause.  And  he  further  saith,  that  soon  after  the 
commencement  of  his  acquaintance  with  the  said  John  William 
Henry  Dalrymple,  he  the  Deponent  had  occasion  to  correspond 
with  the  articulate  Johanna  Dalrymple,  formerly  Gordon,  also 
P^y  in  this  Cause ;  and  in  consequence  thereof  the  Deponent 
received  a  great  many  letters  from  her,  written  and  dated  fix)m 
Scotland,  between  the  latter  end  of  the  said  year  1806,  and  the 
end  of  January  last  past ;  the  last  letter  he  received  from  her, 
being  dated  the  28th  of  January  1809,  in  all  of  which  letters  she 
subscribed  herself  *'  J.  Gordon,'*  to  the  best  of  the  Deponent*s 
recollection,  excepting  in  her  said  letter,  in  which  she  subscribed 
herself  "J.  Dalrymple,'*  and  the  Deponent  invariably  addressed 
her  as  Miss  Gordon,  excepting  his  reply  to  her  said  last  letter, 
which  he  addressed  to  her  as  "  Mrs.  Dalrymple,*'  and  by  his  so 

receiving 
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SAMUEL  receiving  many  letters  from  the  said  Johanna  Dahymple,  formerty 
HAWKINS,  Grordon,  he  thereby  became  well  acquainted  with  her  manner  and 
Bso.  character  of  hand-writing  and  subscription,  though  he  never  saw 
her  write.  And  the  Deponent  having  now  again  carefully  and 
attentively  viewed  and  perused  the  said  Paper-writing  or  Exhibit, 
mariced  No.  1.  and  having  compared  some  of  the  said  letters, 
winch  he  as  aforesaid  received  from  the  said  Johanna  Dalrymple, 
formerly  Gordon,  with  the  words  *'  and  I  promise  the  same,"  and 
also  with  the  name  "J.  Gordon,'*  written  in  and  subscribed  to  the 
aaid  Exhibit  No.  1 .  he  saith,  that  he  hath  not  the  least  doubt,  but 
does  verily  believe  that  the  said  recited  words  and  signature,  were 
kad  are  of  the  proper  hand-writing  and  subscription  of  the  same 
person,  who  so  as  aforesaid  corresponded  with  the  Deponent, 
and  subscribed  herself  **  J.  Gordon,"  and  afterwards  "  J.  Dal- 
rymple,"  ai^l  whom  he  also  believes  to  be  the  identical  Johanna 
Dalrymple,  formerly  Gordon,  the  Party  promoting  this  Cause ; 
but  he  cannot  take  upon  himself  to  depose  of  whose  hand^writing 
the  smd  endorsement  "  A  Sacred  Promise"  is.  And  the  Depo- 
tient  having  now  carefully  viewed  and  perused  the  said  Paper- 
writing,  marked  No.  2.  he  saith,  that  he  does  also,  without  the 
least  doubt  or  hesitation  depose,  that  the  words  *'  I  hereby  de- 
clare, that  Johanna  Gordon  is  my  lawful  Wife,  May  28th,  1804," 
and  the  name  **  J.  Dalrymple,*'  thereto  set  and  subscribed  ;  and 
ftbo  the  three  words  *'  and  I  hereby*'  commencing  the  next  sen- 
tence in  the  said  exhibit,  were,  and  are,  as  he  verily  and  in  his 
conscience  believes,  of  the  proper  hand-writing  and  subscription 
of  the  aforesaid  John  William  Henry  Dalrymple,  Party  in  this  ' 
Cause,  and  that  the  remaining  part  of  the  said  sentence,  con- 
tldned  in  the  following  words,  <*  Acknowledge  John  Dahymple 
t&  my  lawful  Husband,"  and  the  name  **  J.  Gordon,"  set  and 
subscribed  thereto,  were  and  are  of  the  proper  hand-writing  and 
Subscription  of  the  same  person,  who  as  aforesaid  corresponded 
with  the  Deponent,  and  subscribed  herself  *•  J.  Gordon,"  and  after- 
wards "  J.  Dalrymple,"  and  whom  he  believes  to  be  the  articulate 
Johanna  Dahymple,  formerly  Gordon,  the  Party  promoting  this 
Cause ;  and  he  does  therefore  verily  believe,  that  J.  Dalrymple 
and  J.  Gordon,  who  were  Parties  to,  and  wrote  and  signed  the 
said  two  Exhibits,  marked  No.  1.  and  No.  2.  and  John  William 
Henry  Dalrymple,  and  Johanna  Dalrymple,  formerly  Gordon, 
Pkrties  in  this  Cause,  were  and  are  the  same  Persons  and  not 
diver8#    And  further  he  cannot  depose  to  the  said  Article. 

7.  T» 
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7.  To  the  seventh  article  of  the  said  libel,  and  to  the  Paper-       samuxju 
writings  or  Exhibits,  marked  No.  10.  and  No.  1 1 .  therein  pleaded     HAWKJNtt 
and  referred  to,  and  now  produced  and  shewn  to  the  Deponent,  *'^ 

he  saith,  that  having  attentively  viewed  and  perused  the  said  ' 

Exhibit,  marked  No.  10,  he  hath  not  the  least  doubt,  but  does 
verily  believe,  that  the  whole  body,  series,  and  contents  of  the 
said  exhibit,  and  also  the  name  "  J.  W.  H.  Dalrymple,"  thereto 
set  and  subscribed,  were  and  are  all  of  the  proper  hand-writing 
and  subscription  of  the  aforesaid  John  William  Henry  Dalrymple, 
P^uty  in  this  Cause,  excepting  the  names  and  words  <*  J.  Gor- 
don," now  ''  J.  Dalrymple,*'  appearing  subscribed  at  the  end  of 
the  said  exhibit,  and  also  excepting  the  name  and  word  "  Witness 
Charlotte  Gordon,'*  written  at  the  foot  or  bottom  of  the  said 
exhibit,  which  said  names  and  word  '*  J.  Gordon,**  now  *'  J.  Dal* 
rymple,*'  he  verily  believes  to  be,  and  he  hath  no  doubt  were  and 
are  of  the  proper  hand-writing  and  subscription  of  the  aforesaid 
Johanna  Dalrymple,  Party  in  this  Cause,  formerly  Gordon,  who 
corresponded  with  the  Deponent,  in  the  manner  herein-before  set 
forth.  And  the  Deponent  having  also  attentively  viewed  th9 
initials  ''  J.  D.**  and  '*  J.  G."  subscribed  to  the  Exhibit  or  Enve* 
lope,  marked  No.  11,  he  saith,  he  doth  verily  and  in  his  coi^ 
science  believe  the  said  initial  letters  "  J.  D.**  to  be  of  the  proper 
hand-writing  and  subscription  of  the  aforesaid  John  Wiltiam 
Henry  Dalrymple,  Party  in  this  Cause  ;  and  that  the  said  initial 
letters  "  J.  G.**  are  of  the  proper  hand-writing  and  subscription 
of  the  aforesaid  Johanna  Dalrymple,  formerly  Gordon,  Party  in 
this  Cause,  who  corresponded  with  the  Deponent,  in  the  manner 
herein-before  set  forth,  under  the  name  of  "J.  Gordon,**  and 
afterwards  of  *'  J.  Dalrymple,**  and  the  Deponent  hath  not  the 
least  doubt,  but  does  verily  believe  that  John  William  Henry  Dal- 
rymple, and  Johanna  Dalrymple,  formerly  Gordon,  who  were 
Parties  to  the  said  Exhibits,  marked  No.  10,  and  subscribed  the 
same,  and  set  their  initials  to  the  said  Exhibit  or  Envelope, 
marked  No.  11,  and  John  William  Henry  Dalrymple,  and  Jo- 
hanna Dalrymple,  formerly  Gordon,  Parties  in  this  Cause,  were 
and  are  the  same  persons,  and  not  divers.  And  further  to  the 
said  Article  he  cannot  depose. 

10th.  To  the  tenth  article  of  the  said  Libel  the  Deponent  saith, 
that  having  now  attentively  viewed  and  perused  the  several  Exhi- 
bits annexed  to  the  said  Libel,  marked  No.  3,  No.  4,  No.  5,  No.  6, 
No.  7,  No.  8,  No.  9,  No.  12,  No.  13.  No.  14,  and  No.  15,  par- 
ticularly pl^ed  and  referred  to  in  the  said  article,  the  same 

having 
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SAMUEL       having  been  now  produced  and  shewn  to  the  Deponent,  he  saith, 

HAWlLiNS)     that  he  hath  not  the  least  doubt,  but  does  verily  and  in  his 

^^^'  conscience  believe,  that  the  whole  body,  series,  and  contents  of 

'  the  said  several  Exhibits,  and  the  initial  letters  *•  J.  D."  to  the 

said  Exhibits,  No.  3,  No.  4,  No.  5,  No.  6,  No.  7,  No.  8,  and 

No.  9,  the  initial  letter    <*D.*'  to  the  said  Exhibit  No.  12,  the 

initial  letters  «J.  D."to  the  said  Exhibits  No.  13,  No.  14,  and 

No.  15,  and  the  several  superscriptions  thereon,  were  and  are 

respectively  of  the  proper  hand-writing  and  subscription  of  the 

said  John  William  Henry  Dalrymple,  Party  in  this  Cause,  and 

that  by  the  words  ''  My  dearest  sweet  wife,**  *'  My  dearest  sweet 

love,**  "  My  beloved  wife,*'  and  such  like,  as  well  as  various  other 

expressions  contained  in  the  said  letters  was  meant  and  intended 

tile  said  Johanna  Daliymple,  formerly  Gordon,  Party  in   this 

Cause.      And  also  that  John  l^llliam  Henry  Dalrymple,  who 

wrote,  subcribed,  and  superscribed  the  said  letters,  and  Johanna 

Dalrymple,  to  whom  the  same  were  addressed,  under  her  maiden 

name  of  Gordon,   and  John  William  Henry  Dalrymple,   and 

Johanna  Dalrymple,  formerly  Gordon,  the  Parties  in  this  Cause, 

were  and  are  the  same  persons,  and  not  divers  :  and  further  he 

cannot  depose. 

SAMUEL  HAWKINS, 
Same  Day. 

Repeated  and  acknowledged  before 
Dr.  Ogilvib,  Surrogate. 

Pres.  Mark  Morlby, 

Notary  Public.  ; 


On  the  Libel  and  Exhibits  given  on  behalf  of 

Mrs.  Dalrtmplb. 

1st  May  )809. 
ALEXANDER  BRYANT,    Oerk    to  Messrs.  Thomas 
Coutts  and  Company,  Banken,  in  the  Strand,  in  the 
County  of  Middlesex,  aged  thirty  years  and  upwards, 
a  Witness,  produced  and  sworn. 

m^  2.  TO  the  second  article  of  the  said  Libel,  and  to  the  Paper- 

j^t,HTAiffnM^    writings  or  Exhibits,  marked  No.  1,  and  No.  2,  annexed  to  the 

BKTAKT.      aaid  Libel,  and  now  produced  and  shewn  to  the  Deponent,  he 

saith. 


BKTAlTT. 
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saith,  he  is  a  Clerk  in  the  House  of  Messrs.  Thomas  Coutts  and  MR. 

Company,  Bankers,  in  the  Strand,  and  hath  so  been  for  about     alexakm* 
seven  years  come  next  June,  and  he  came  fiu^t  to  know  the 
articulate  John  William  Henry  Dalrymple,  Party  in  this  Cause,  about 
three  or  four  years  ago,  (according  to  the  best  of  his  recollection 
as  to  time)  by  seeing  him  come  to  the  banking-house  of  the  said 
Messrs.  Thomas  Coutts  and  Company,  upon  business ;  and  after* 
wards  many  letters  came  from  him  written  from  Germany  to  the  said 
banking-house,  which  the  Deponent  knows  were  answered ;  and 
that  such  answers  were  addressed  to  him,  the  said  John  William 
Henry  Dalrymple,  in  Germany :  and  he  further  saith,  that  about 
a  year  ago  (as  well  as  be  is  now  able  to  recollect  the  time)  the 
said  John  William  Henry  Dalrymple,  having  retiuned  from  Ger<^ 
many,  became  in  the  habit  of  coming  to  the  said  banking-house 
when  he  wanted  money,  and  hath  from  that  time,  down  to  the 
present  time,  been  in  the  habit  of  so  doing,  and  at  such  time  he 
always  signs  drafts  for  the  money  he  so  draws  out  at  the  said 
house  of  Messrs.  Thomas  Coutts  and  Company,  who  are   his 
bankers ;  and  the  Deponent  is  the  person  to  whom  the  said  John 
William  Henry  Daliymple  hath  been  in  the  general  habit  of 
coming  to  on  those  occasions.    And  he,  the  Deponent,  hath 
thereby  had  occasion  to  see  the  said  John  \^^iam  Henry  Dal- 
rymple sign  his  name  to  drafts  so  frequently,  that  he  hath  thereby 
,  and  by  seeing  the   aforesaid  correspondence   of  him  the  said 
John  William  Henry  Dalrymple  with  the  said  house,  whilst  he 
remained  in   Germany  as  aforesaid,  become  perfectly  well  ac- 
quainted with  the  manner  and  character  of  hand-writing  and  sub* 
scription  of  him  the  said  John  William  Henry  Dalrymple,  and 
having  now  carefully  and  attentively  viewed  and  perused  the  said 
two  Exhibits,  marked  No.  1,  and  No.  2,  the  Dqionent  saith, 
that  he  hath  not  the  least  doubt,  but  does  verily  and  in  his  con- 
science believe,  that  the  words  "  I  do  hereby  promise  to  marry 
you  as  soon  as  it  is  in  my  power,  and  never  marr}'  another,*'  con- 
tained in  the  said  Exhibit,  marked  No.  1,  and  the  name  ''  J.  Dal- 
rymple,** thereto  subscribed,  and  also  the  words  and  figures  "  I 
hereby  declare  that  Johanna  Gordon  is  my  lawful  wife.  May  28th 
1804,'*  the  subscription,  <*  J.  Dalrymple,"  and  the  further  words, 
*^  and  I  hereby  acknowledge  John  Dalrymple  as  my  lawful  hus- 
band," contained  in  the  said  Exhibit,  marked  No.  2,  were  and 
are  of  the  proper  hand-writing  and  subscription  of  him  the  afore- 
said John  WiUiam  Henry  Dalrymple,  whom  the  Deponent  knows 
to  be  the  Party  in  this  Cause,  and  that  John  William  Henry  Dal- 
rymple, 


14  AiFEUsax. 

iig«  rymple,  who  was  a  party  to  and  signed  the  said  two  Bxhibits,  axid 

AbBZAKDBa    John  William  Henry  Dalryipple,  Party  in   this  Cause*  herein 

BEYAMT.       before  deposed  of,  was  and  is  one  and  the  same  person*    And 

'  further  to  the  said  article  he  cannot  depose. 

7.  To  the  seventh  article  of  the  said  Libel,  and  to  the  Paper- 
writings,  or  Exhibits,  marked  No.  10,  and  No.  11,  to  the  said 
Libel  annexed,  and  in  the  said  seventh  article  particularly  pleaded 
and  referred  to,  the  same  having  been  now  produced  and  shewn 
to,  and  carefully  viewed  and  perused  by  the  Deponent,  he  saith, 
that  he  does  verily  and  in  his  conscience  believe,  that  the  whole 
body,  series,  and  contents  of  the  said  Paper-writing,  or  Exhibit, 
marked  No.  10,  and  the  name  "J.  W.  H.  Dalrymple,**  thereto 
subscribed,  to  be  all  of  the  proper  hand-writing  and  subscription 
of  him  the  aforesaid  John  William  Henry  Dalrymple,  Party  in 
this  Cause,  the  person  of  whom  the  Deponent  hath  herein-bdbre 
particularly  deposed  of^  excepting  the  name  *'  J.  Gordon,"  and 
the  word  "  now "  subscribed  and  written  at  the  bottom  of  the 
said  Exhibit,  and  also  except  the  name  and  word  **  Witness^ 
Charlotte  Gordon,"  written  under  it,  which  he  does  not  believe  to 
be  of  the  hand-writing  of  him  the  said  John  William  Henry  Dal- 
rymple, and  knows  not  of  )vhose  hand-writing  the  said  two  names 
and  words  are,  nor  can  he  take  upon  himself  to  depose  of  whose 
hand-writing  the  said  Exhibit,  No.  11^  or  of  any  part  thereof,  or 
of  the  initial  letters  *'  J.  D"  or  '*  J.  G.*'  subscribe  thereto,  is  or 
are,  but  has  ho  doubt  but  that  John  William  Henry  Dalrymple,  who 
was  a  Party  to  the  said  exhibit,  marked  No.  10,  and  John  William 
Henry  Dalrymple,  Party  in  this  Cause,  hereinbefore  particularly 
deposed  of,  was  and  is  one  and  the  ^ame  person^  and  not  divers : 
and  further  he  cannot  depose  to  the  said  article. 

10.  To  the  tenth  article  of  the  said  Libels  and  to  the  PlE^>er«r 
writings,  or  Exhibits,  marked  No.  3,  No.  4,  No,  5,  No.  6^  No.  7, 
No.  8,  No.  9,  No.  12,  No.  13,  Nov  14,  and  No.  15,  to  the  said 
Libel  annexed,  and  in  the  fourth,  fifth,  eighth,  and  ninth  artides 
of  the  said  Libel^  particularly  pleaded  and  exhibited,  the  same 
having  been  now  produced  and  shewn  to  the  Deponent,  and  he 
having  carefully  and  attentively  viewed  and  perused  the  same, 
the  Deponent  saith,  that  he  hath  not  a  doubt,  but  does  verily 
Und  in  his  conscience  believef  the  whole  body,  series,  and  contents 
of  the  said  several  Exhibits^  numbered  as  aforesaid,  and  the  initial 
letters  "  J.  D."  to  the  said  Exhibits,  No.  3,  No.  4,  No.  5,  No.  7. 
No.  8,  and  No.  9,  the  initial  letter  ''  D."  to  the  said  Exhibits, 
No,  12»  No.  14,  and  No.  15,  and  the  mitial  letters  **  J.  D*  to 

the 
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the  said  Exhibit,  No.  13»  and  the  snperscriptions  thereon,  wen 
and  are  respectively  of  the  proper  hand-writing  and  subscriptkm 
of  the  said  John  William  Henry  Dalrymple,  Party  in  this  Cause, 
hereinbefore  particularly  deposed  o(  and  that  the  said  John  Wil* 
liani  Henry  Dalrymple,  who  so  wrote,  subscribed,  superscribed^ 
and  sent  the  said  letters,  and  John  William  Henry  Dalrymple* 
Party  in  this  Cause,  was  and  is  one  and  the  same  person,  and  not 
divers  :  but  further  to  the  said  article  he  cannot  depose. 
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Same  day. 
Repeated  and  acknowledged  before 
Dr.  OoiLviB,  Surrogate. 

Pres.  Mark  Morlby, 
Notary  Public 


ALEX.  BRYANT. 


ALBXAHDBB 
BRTAUT*. 


On  the  Libel  and  Exhibits  given  on  briialf  of 

MrSr  DALRTBfPLE. 


6th  May  1809. 
The  Most  Noble  ALEXANDER,  DUKE  OF  GORDON, 

of  New  Norfolk  Street,  Ptok  Lane,  in  the  County  of 
Middlesex,  aged  sixty-five  years,  a  Witness,  produced 
and  sworn. 

2.  TO  the  second  Article  of  the  said  Libel,  and  to  the  Paper- 
writings  marked  No.  1,  and  No.  2,'  therein  pleaded  and  refiured 
to,  and  now  produced  and  shewn  to  the  Deponent,  he  saith,  that 
hid  hath  been  on  terms  of  great  intimacy  with  the  fiimily  of  the 
articulate  Johanna  Gordon  (in  the  said  Libel  called  Johanna 
Dalrymple),  for  many  years,  and  hath  known  and  been  acquiunted 
with  the  said  Johanna  Gordon  from  her  childhood,  and  hath 
frequently  received  visits  from  her,  with  her  father  and  others  of 
her  fEimily,  at  his,  this  Deponent  s  seat,  called  Gordon  Castle, 
in  Scotland ;  and  hath  also  been  on  visits  to  her  father,  and  hath 
there  been  in  company  with  her,  and  in  the  course  of  such  his 
knowledge  of,  and  acquaintance  with  her  the  said  Johanna  Gor- 
don, he  often  saw  her  write  and  subscribe  her  name^  and  thereby 
became  well  acquainted  with  her  manner  and  character  •f  hand- 
writing 
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writiDg  and  subscription,  and  having  now  attentively  viewed  and 
perused  the  said  two  P^per-writings,  marked  No.  1,  and  No.  2, 
he  saith,  he  hatli  not  the  least  doubt,  but  does  verily  and  in  his 
conscience  believe,  that  the  words  ''  &  I  promise  the  same;"  con- 
tained in  the  said  Exhibit  marked  No.  1,  and  the  name,  '*  J.  (cor- 
don," thereto  subscribed,  and  also  the  words,  "  And  I  hereby 
acknowledge  John  Dalrymple  as  my  lawful  husband,**  contained 
in  the  said  Paper-writing  or  Exhibit,  marked  No.  2,  and  the 
name,  •'  J.  Grordon "  thereto  subscribed,  were  and  are  of  the 
proper  hand-writing  and  subscription  of  the  aforesaid  Johanna 
Gordon,  in  the  said  Libel  called  Johanna  Dalrymple,  by  him  the 
Deponent  hereinbefore  deposed  of,  but  he  cannot  take  upon 
himself  to  depose  of  whose  hand-writing  the  other  parts  of  the 
taid  two  Paper-writings  or  Exhibits  are,  but  he  saith,  that  he 
18  well  satisfied  in  his  own  mind  that  Johanna  Gordon,  who  was 
a  party  to,  and"  signed  the  said  two  Pcqper-writings,  marked 
No.  1,  and  No.  2,  and  Johanna  Gordon  by  him  the  Deponent 
hereinbefore  deposed  of,  whom  he  knows  to  be  one  of  the  Parties 
in  this  Cause  by  the  name  of  Johanna  Dalrymple,  wife  of  the 
«rdculate  John  William  Henry  Dalrymple,  was  and  is  one  and 
the  same  person,  and  pot  divers ;  and  further  he  cannot  depose 
to  the  said  Article. 

7.  To  the  seventh  Article  of  the  said  Libel^  and  to  the  Paper- 
writings,  or  Exhibits,  marked  No.  10,  and  No.  11,  therein 
pleaded  and  referred  to,  and  now  produced  and  shewn  to  the  De- 
ponent, behaving  carefully  viewed  and  perused  the  same,  he  saith, 
that  he  hath  not  the  least  doubt,  but  does  verily  and  in  his  con-< 
science  believe*  that  the  name  and  word,  "  J.  Gordon,  (now) 
J.  Dalrymple,**  set  and  subscribed  to  the  said  P^per-writing,  or 
Exhibit,  marked  No.  10,  weie  and  are  of  the  proper  hand-wrrt- 
ing  and  subscription  of  tiie  aforesaid  Johanna  Gordon,  by  hhn 
^e  Deponent  hereinbefore  deposed  of,  and  who  is  in  the  siud 
Libel  called  Johanna  Dalrymple ;  but  he  cannot  take  upon  him« 
sdf  to  depose  to  the  hand-writing  of  the  other  parts  of  the  said 
Paper-writing,  or  Exhibit,  or  of  any  part  of  the  said  Paper* 
writing  or  Exhibit,  marked  No.  12.  And  the  Deponent  lastly 
saith,  that  from  circumstances  which  have  come  to  his  know- 
ledge he  hath  not  the  least  doubt,  but  does  verily  believe  that 
Johanna  Gordon,  now  Dalrymple,  who  was  a  paity  to  and 
signed  the  said  Paper-writing,  or  Exhibit,  marked  No.  10,  and 
Johanna  Gordon,  by  him,  the  Deponent,  hereinbefore  deposed 
of,  and  who  is  one  of  the  Parties  in  this  Cause,  by  the  iiame  of 
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Johanna  Dalrymple,  wife  of  John  William  Henry  Dalrymple,  was 

and  is  one  and  the  same  Person,  and  not  divers ;  and  further  he 

cannot  depose. 

GORDON. 

Same  day, 

Repeated  and  acknowledged  before 
Dr.  Stoddart,  Surrogate. 

Pres.  Mark  Morlky, 
Notary  Public. 


DUKB 

OP 

OOROOH. 


On  the  Libel  and  Exhibits  given  on  behalf  of 

Mrs.  Dalrymple, 

7th  June  1809. 
THE  HONOURABLE  HENRY  ERSKINB,  of  Ammondell, 
Advocate,  aged  about  sixty-two  years,  a  Witness  produced  and 
sworn,  deposes  and  says»  that  he  has  practised  as  an  Advocate  in 
the  supreme  Court  of  Session,  in  Scotland,  since  1768,  and  that 
he  has  formerly  held  the  situations  of  his  Majesty's  Advocate  for 
Scotland,  and  Dean  of  the  Faculty  of  Advocates ;  and  further,  to 
the  1 1th  Article  of  the  said  Libel  he  deposes  and  says,  that  hd  has 
attentively  perused  and  considered  the  several  Exhibits  annexed 
to  the  Libel,  and  that,  by  the  Law  of  Scotland,  marriage  is 
merely  a  civil  contract,  and  may  be  validly  and  effectually  entered 
into  without  the  intervention  of  any  religious  ceremony  in  any  of 
the  three  following  ways : 

1.  By  a  promise  of  marriage  given  in  writing,  or  proved  by  a 
reference  to  the  oath  of  party  followed  by  a  copula. 

2.  By  a  solemn  and  deliberate  mutual  declaration  exchanged 
between  a  man  and  a  woman,  either  verbally,  or  in  writing,  ex- 
pressed per  verba  de  prasenti^  bearing  that  the  parties  consent  to 
take  each  other  for  husband  and  wife,  a  marriage  may  be  formed 
without  any  copula,  cohabitation,  or  celebration  in  facie  ecclesia. 

3.  Marriage  may  be  established  by  public  cohabitation  as  man 
and  wife  alone.  That  such  being  the  Law  of  Scotland,  the  said 
exhibits  annexed  to  the  libel,  are,  in  the  Deponent's  opinion,  suf- 
iBcient  to  establish  a  legal  and  effectual  marriage  between  the  Plain- 
tiff and  the  Defendant  in  the  said  Cause,  independently  of  any 
actual  celebration^  copula,  or  cohabitation  as  man  and  wife. 

HENRY  ERSKINE. 
TOJ..  II.  b  The 
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Hie  same  Witness  examined  on  the  Interrogatories  given  on 
belialf  of  John  William  Henry  Dalrymple,  die  otlier  Futy 

in  this  Cause. 

1.  To  the  first  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  he  believes  that  there  is  no  country  to 
be  found,  the  Law  of  which,  on  any  particular  subject,  has  .not 
been  liable  to  variations ;  but  the  principles  of  the  Law  of  Scot- 
land, in  regard  to  the  validity  of  marriage,  have  always  been  sub- 
stantially the  same  as  already  deposed  to ;  he  conceives  that  any 
apparent  discrepancy'  that  may  be  found  in  the  decisions  of  the 
Court,  arises  not  from  any  difficulty  as  to  the  principles  but  the 
application  of  them  to  the  hcts  of  particular  cases,  as  amounting, 
or  not  amounting,  in  the  opinion  of  the  Court,  to  that  solemn  and 
deliberate  consent  necessary  to  constitute  marriage,  and  which, 
when  proved  to  have  been  adhibited,  has  uoifbrmly  been  adjuc^ed 
sufficient  per  se  to  constitute  a  legal  marriage. 

2.  To  the  second  of  the  said  Interrogatories  this  Respondent 
auswereth  and  saith,  that  he  coUectSi,  or  ascertains,  the  Law  of 
Scotland,  regarding  the  validity  of  marriages  not  regularly  cele- 
brated or  performed,  from  the  writings  of  the  different  authors  oo 
its  Law,  and  the  train  of  decisions  of  its  Courts ;  upon  these  he 
forms  his  opinion  what  is  the  precise  Law  of  Scotland  at  the 
present  day,  to  which  he  has  already  deposed. 

3.  To  the  third  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  there  certainly  is  a  material  diffiarence 
between  the  legal  effects  of  an  irrevocable  obligation  de  Jvturo 
to  hiarry,  and  an  actual  marriage  (whether  constituted  by  cele- 
bration in  facie  ecclesia,  or  by  an  express  consent  de  pnesenH,) 
which  last  he  has  already  said  is  equivalent  to  actual  cdebration. 
A  promise  of  marriage,  followed  by  a  copula,  is  just  as  eflfectual 
to  produce  marriage  as  actual  celebration,  or  a  declaration  of  oon* 
sent  de  prasenti ;  but  as  a  copula  cannot,  like  a  written  promise  of 
marriage,  be  proved  without  the  testimony  of  witnesses,  a  process 
at  law  is  necessary  to  establish  a  marriage  of  this  description 
where  one  of  the  parties  denies  its  exbtence.  In  this,  respect,  a 
promise  and  subsequent  copula  differ  from  a  solemn  mutaal 
declaration  of  consent  de^prasenti^  which  requires  nothing  moie 
to  complete  it,  though,  were  one  of  the  parties  to  desert,  a  prooSB 
of  adherence  might  be  necessary,  which  it^ou&d  equally  be,  had 
a  marriage  been  celebrated  in  facie  ecclesia. 

4.  lo 
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4.  In  answer  to  the  fourth  of  the  said  Interrogatories  this 
Respondent  answereth  and  saith,  that  he  conceives  this  question 
to  be  already  sufficiently  answered.  Where  a  man  binds  himself 
irrevocably  by  an  obligation  de  futuro  to  marry,  and  no  copula 
follows,  then,  certainly  thewoman,  and  even  the  man,  may  marry 
a  different  person,  because  it  is  the  copula  alone  that  bars  the 
party  who  gives  the  promise  from  resiling.  The  same  would  be 
the  case  with  mutual  promises  of  marriage  de  futuro  interchanged, 
but  without  consummation. 

5.  In  answer  to  the  fifth  of  the  said  Interrogatories  this  Respon- 
dent answereth  and  saith,  that  presuming  the  Interrogatory  to 
apply  to  a  promise  of  marriage  not  followed  by  a  copula,  such 
promise  may  at  any  time  be  made  the  ground  of  a  declarator  of 
marriage,  unless  the  party  giving  the  promise  shall  in  the  mean 
time  have  married  another  woman,  which,  as  I  already  said,  he 
may  validly  do,  notwithstanding  the  previous  promise.  It  would 
be  otherwise,  if,  instead  of  a  promise  d^yiihiro,  a  man  and  woman 
had  made  mutual  declarations  of  consent  de  prasenti^  for  this, 
whether  followed  by  a  copula  or  not,  would  have  constituted  a 
marriage,  as  effectually  as  celebration  in  facie  ecclesue, 

6.  To  the  sixth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  a  promise  of  marriage^  given  in  Scot- 
land, followed  by  a  copula,  would  not  be  affected  by  the  man's 
going  to  England,  instead  of  remaining  in  Scotiand.  The  ques- 
tion, wtiether  if  a  man  who  has  given  a  promise  of  marriage,  and 
consummated  in  Scotland,  should  afterwards  marry  another  wo- 
man, no  action  having  presently  been  brought  against  him,  on  the 
previous  promise  and  copula,  such  marriage  would  be  good,  may 
admit  of  doubt,  though  there  could  have  been  none,  if,  instead  of 
a  promise  de  futuro  by  the  man  to  the  woman,  there  had  been 
mutual  declarations  of  consent  de  prasentL  It  is  in  thb,  that  the 
diflference  between  the  one  mode  ^of  constituting  marriage  by  the 
law  of  Scotland,  and  the  other,  chiefly  consists.  At  the  same  time, 
the  Deponent  knows  of  no  case  where  a  marriage  made  by  a  man 
with  one  woman,  afler  he  had  given  a  promise  of  marriage  to 
another  woman,  followed  by  a  copula,  was  found  to  be  good, 
though  he  considers  that  the  principle,  recognized  in  a  case  ob- 
served by  Lord  Stair,  31st  January  1675,  Blattie  contra  Barclay, 
would  support  the  general  proposition,  that  though  a  promise  of 
marriage  and  copula  entities  the  woman  to  have  the  marriage  de- 
clared, yet  it  has  not  the  same  effect  as  a  formal  marriage  in  all 
respects,   though,  not  that  it  might  be  defeated  by  the  mans 

b  2  marrying 
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HENRY  declarator  was  obtained  against  him.  But  this  Respondent  aaith, 
that  where  the  marriage  is  constituted  by  mutual  declarations  de 
prasentit  every  consequence  must  follow  equally  as  from  die  most 
formal  marriages,  and,  therefore,  that  a  marriage  with  another 
person  afterwards  entered  into  by  either  of  the  parties  would  be 
null,  though  no  declarator  had  been  previously  obtained ;  and 
whether  such  subsequent  marriage  took  place  in  Scotland  or 
England,  or  the  party  contracting  it  was  a  Scotsman,  or  a  domi- 
ciled Englishman,  or  possessed  or  not  possessed  of  any  property 
or  effects  in  Scotland. 

7.  In  answer  to  the  seventh  of  the  said  Interrogatories  this 
Respondent  answereth  and  saith,  that  if  a  man  gives  a  decla- 
ration in  writing  to  a  woman,  whereby  he  declares  her  to  be  his 
lawful  wife,  such  a  declaration  'Constitutes  a  lawful  marriage,  and 
not  merely  an  obligation  to  marry. 

8.  In  answer  to  the  eighth  of  said  Interrogatories  this  Re- 
spondent answereth  and  saith,  that  such  a  declaration  in  writing, 
per  «e,  renders  the  marriage  complete ;  and  that  the  copula  being 
before  or  after  the  declaration,  can  have  no  effect  on  the  validity 
of  the  marriage. 

9.  In  answer  to  the  ninth  of  said  Interrogatories  this  Re- 
spondent answereth  and  saith,  that  if  a  man  gives  a  writing  to  « 
woman,  acknowledging  that  he  is  her  husband,  and  the  two 
parties  correspond  with  each  other  in  writing,  calling  each  other 
husband  and  wife,  this  will  constitute  a  marriage, -and  not  merely 
an  obligation  to  marry. 

10.  In  answer  to  the  tenth  of  said  Interrogatories  this  Re- 
spondent answereth  and  saith,  that  the  essence  of  the  consent, 
by  which  alone  marriage  is  constituted  by  the  law  of  Scotland,  is 
its  being  made  seriously  and  deliberately  animo  contrahendi  mo- 
trimonium.  It  is  competent  therefore  to  adduce  in  evidence  any 
circumstances  in  the  mutual  conduct  of  the  Parties  demonstrative 
that  there  was  something  intended  by  them  when  the  declar- 
ations were  given,  different  from  a  serious  intention  to  contract 
marriage.  But  where  the  words,  in  which  the  declarations  are 
conceived  are  clear  and  unambiguous,  the  case  must  be  made 
out  by  ^cts,  completely  probative  of  a  contrary  intention  on  the 
part  of  both  the  man  and  woman.  In  the  case  of  Mor«  contra 
MlUnes,  20th  Dec.  1781,  the  House  of  Lords  reversed  a  de- 
cision of  the  Court  of  Session,  which  had  declared  a  marriage 
founded  on  a  written  declaration  by  a  man  to  a  woman.     But 
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tliat  most  honourable  House  proceeded  on  an  opinion  that  there 
was  evidence  •  to  shew  that  the  declaration  had  beenr  given  and 
accepted  of  for  a  different  purpose  from  that  of  constituting  mar- 
riage. The  same  ^vas  the  ground  of  judgment  in  the  House  of 
Lords,  in  the  case  of  Taylor  contra  Kello,  16th  Feb.  1786.  But 
in  neither  of  these  cases  was  there  any  doubt  expressed  by  the 
Noble  LoFd,  who  delivered  the  opinion  of  the  House,  that  the 
written  declarations  would  have  been  sufficient  to  constitute  mar- 
riage, if  appearing  to  have  been  given  eo  intuitu.  Further,  this 
Respondent  saith,  that  he  does  not  conceive  that  mere  expres- 
sions of  fear  by  the  one  party  of  being  deserted  by  the  other,  or 
a  desire  to  be  married  in  facie  ecclesia^  though  expressed  by  both, 
would,  according  to  the  law  of  Scotland,  have  the  effect  to  pre- 
vent a  previous  written  declaration  >of  consent  de  prasenti,  from 
establishing  a  marriage. 

HENRY  ER8KINE' 
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The  same  Witness  examined  on  the  additional  Inter- 
rogatories given  on  behalf  of  John  William  Henry 
Dalr)'mple,  the  other  Party  in  this  Cause. 

1,  2.  To  the  first  and  second  of  the  said  additional  Inter- 
rogatories this  Respondent  answereth  and  sidth,  that  he  con- 
ceives that  what  he  formerly  deposed,  in  answer  to  the  second 
of  the  original  Interrogatories,  affords  a  sufficient  answer  to  both 
these  additional  Interrogatories.  Sir  Thomas  Craig,  and  Lord 
Stair,  are  two  of  the  authors  oh  whose  authority  he  forms  his 
opinion,  and  he  believes  their  opinions  to  be  equally  agreeable  to 
the  law  of  Scotland,  at  the  time  these  authors  wrote,  and  to  the 
law  of  Scotland  as  it  now  stands*.  He  knows  of  no  change  that 
has  taken  place  on  the  general  principles  of  law  as  laid  down  by 
those  learned  authors,  though  in  applying  them  to  different 
cases,  there  may  have  beeiv  a  variety  of  opinions  amongst  the 
judges,  as  there  necessarily  will  be  among  judges  as  well  as  junr- 
men  in  circumstantiate  cases,  where  the  doubt  is  as  to  the  fact 
and  not  as  to  the  law. 

3.  To  the  third   of  the  sidd  additional  Interrogatories    this 

Respondent  answereth  and  saith,  that  he  conceives  the  decision 

in  the  Case  of  Fennycook  and  Grinton,   contra  Grinton  and 

Graite,   15  th  Dec*  1752,  to  have  been  agreeable  to  the  principle 

aid  down  by  Sir  Thomas  Crug  and  Lord  Stair :  That  was  cer- 
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HENRY        consonant  with  these  legal  authorities,   it  could  not  have  been 

BHSKiNB.      otherwise  decided,  unless  the  Court,  on  considering  the  evidence^ 

■  had  been  of  opinion  that  the  conduct  of  the  pursuer  afforded 

evidence  that  the  promises  upon  which  she  founded,  were  not  of 
that  serious  and  deliberate  nature  as  when  joined  with  a  subse- 
quent copula  to  form  a  consent  de  prasentij  which  i&  the  prin- 
ciple on  which  Lord  Stair  holds  a  copula  following  a  promise  to 
'  constitute  a  marriage,  in  the  saipe  way  as  a  consent  de  pntienU^ 

or  actual  celebration. 

4.  To  the  fourth  of  said  additional  Interrogatories  this  Re- 
spondent answereth  and  saith,  that  he  knows  of  no  case  decided 
by  the  Commissaries,  since  that  last  mentioned,  where  precisely 
similar  circumstances  occurred ;  that  he  has  already  noticed  in 
his  former  deposition,  the  cases  of  More  contra  M'Innes,  and 
Taylor  contra  Kello,  where  the  House  of  Lords  differed  from 
the  Court  of  Session  as  to  the  sufficiency  of  the  evidence  of  con- 
sent to  constitute  marriage ;  but  he  repeats  that  in  those  cases 
the  judgments  were  reversed  solely  on  this  ground,  that  the 
learned  Judge  who  decided  was  of  opinion,  in  point  of  fact,  that 
the  written  declarations  had  not  been  granted  with  a  view  to  con- 
stitute a  marriage,  but  for  different  purposes.  That  the  judg- 
ment of  the  Court  of  Session  and  the  House  of  Lords  therefore 
were  equally  consistent  with  what  this  Respondent  has  already 
deposed  to  be  the  law  of  Scotland. 

5.  To  the  fifth  of  said  additional  Interrogatories  this  Re- 
spondent answereth  and  saith,  that  where  the  law  in  any  case 
appears  to  be  clear  on  general  principles,  the  Court  of  Session 
are  in  use  to  disregard  a  solitary  decision,  contrary  to  those  prin- 
ciples, and  to  decide  as  if  no  such  decision  had  existed  ;  but  the 
Respondent  is  clearly  of  opinion  that  where  a  series  rerum 
judlcatarum  occurs,  and  those  decisions  arc  consonant  with  the 
opinions  of  the  learned  writers  on  the  law,  the  Court  of  Session 
would  be  exceeding  their  power  were  they  to  disr^ard  these 
former  decisions,  and  he  knows  that  it  is  not  the  practice  of  the 
Court  to  do  so. 

6.  To  the  sixth  of  the  said  additional  Intern^tories  this  Re- 
spondent answereth  and  saith,  that  he  considers  what  he  has 
just  said  as  a  full  answer  to  this  Interrogatory,  with  this  addition, 
that  where  the  Court  of  Session  doubt  as  to  a  point  formerly 
decided,  they  usually  have  it  heard  in  their  presence,  both  on  the 
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general  principles  that  apply  to  the  case,  and  upon  the  effect  that 
ought  to  be  given  to  former  decisions. 

7.  To  the  seventh  of  said  additional  Interrogatories  this  Re<- 
spondent  answereth  and  suth,  that  taking  this  Interrogatory 
generally,  he  conceives  it  to  be  already  answered;  that  if  it 
imports  the  question  whether  in  the  witness's  opinion  the  Court 
of  Session  are  bound  by  the  existing  precedents  on  the  law  of 
marriage,  he  has  ne  difficulty  to  say  that  they  are  so  bound, 
not  only  from  the  number  of  them,  and  the  uniformity  of  prin- 
ciple that  pervades  them  all,  but  from  their  consonance  with  the 
opinions  of  the  law-writers  of  the  first  eminence  both  ancient 
and  modem. 

8.  To  the  eighth  of  said  additional  Interrogatories  this  Re- 
spondent answereth  and  saith,  that  he  considers  the  case  of 
Pennycook  to  be  of  authority,  and  recognized  by  subsequent  prac-* 
tice  as  to  the  principle  on  which  it  proceeded,  viz.  that  a  promiae^ 
cum  copuld  makes  a  complete  marriage.  Lord  Kaimes,  in  hia 
Elucidations,  No.  5,  says,  "  The  judges  were  almost  unanimoua 
that  a  promise  cum  copula  inakes  a  complete  marriage,**  which 
is  precisely  the  doctrine  laid  down  by  Lord  Stair. 

9.  To  the  nifxth  of  said  additional  Interrogatories  this  Re* 
spondent  answereth  and  saith,  that  he  conceives  he  has  already 
answered  this  Interrogatory. 

10.  To  the  te^th  of  said  additional  Interrogatories  this  Re- 
spondent answereth  and  saith,  that  where  writings  sufficient  pen 
s£  to  constitute  a  marriage  exist,  the  Doairiage  is  thereby  consti- 
tuted, and  therefore  their  not  being  produced  till  one  of  the 
parties  has  married  another,  can  have  no  legal  effect  to  annul  the 
prior  marriage.  At  the  same  time,  as  such  prior  marriage,  whetheic- 
constituted  by  mutual  declarations  de  prasenti,  or  by  a  promise 
of  marriage  and  copula  subsequent,  rests  entirely  upon  consent*, 
and  in  every  such  case  it  must  be  at  issue  whether  such  consent 
was  solemn  and  deliberate,,  animo  contrahendi  matrimoniumf  or 
otherwise  ;  the  Qonduet  of  the  party  alledging  th^  marriage  must 
necessarily  be  an  important  ingredient  in  the  evidence,  and  his  or 
her  having  withheld  the  writings,  and  kept  back  her  claim,  when, 
aware  that  the  other  party  was  publidy  forming  a  matrimonial 
connection,  may  certainly  be  founded  on  in  th^  question  of  fact.. 
But  it  can  have  no  effect  on  the  law  of  the  case;  as.  no  act  of  one 
of  the  parties  can  dissolve  a  marriage,  once  l^ally  constituted,, 
by  any  of  the  forms  by  which  the  law  of  Scotland  allows  mar-, 
riage  to  be  constituted,  whether  by  actual  celebration,  by  mutual 
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declarations  of  consent  de  prasenti,  or  by  promise  of  marriage 
defuturo,  changed  into  consent  de  prasentif  by  the  interventioD 
of  a  copula. 

11.  To  the  eleventh  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  he  considers  what  he  has 
just  said  in  answer  to  the  immediately  preceding  Interrogatory, 
as  a  sufficient  answer  to  this  Interrogatory. 

12.  To  the  twelfth  of  said  additional  Interrogatories  this  Re- 
spondent answereth  and  saith,  that  all  contracts  solemnly  en- 
tered into  according  to  the  law  of  the  country  where  the  parties 
are  resident  for  the  time,  must  be  binding,  whether  the  parties 
are  strangers  or  natives,  or  domiciled  or  not  domiciled,  in  such 
place.  That  the  Respondent  knows  of  no  distinction  between 
officers  of  the  army  and  other  strangers  in  this  respect.  And  he 
has  no  doubt  that  were  an  officer  of  the  army  to  live  with  a  wo- 
man in  Scotland,  and  pass  her  as  his  wife,  it  would  be  sufficient 
to  constitute  a  marriage,  unless  there  were  circumstances  of  &ct 
to  shew  that  there  had  been  an  understanding  between  the  par- 
ties to  the  contrary;  for  the  evidence  of  such  understanding 
would  put  an  end  to  that  evidence  of  consent,  by  which  marrii^ 
by  the  law  of  Scotland  is  effisctually  constituted.  But  the  Rie- 
ftpondent  conceives  that  the  mere  allegation  of  the  one  party  that 
marriage  was  not  intended,  and  that  being  a  stranger  he  was  un- 
acquainted with  the  law  of  Scotland,  will  not  avail  him.  In  Uie 
case  of  Margaret  Aitken,  contra  Topham,  an  Englishman,  who, 
on  several  occasions,  had  acknowledged  her  as  his  wife,  Topham  s 
plea,  that  he  was  ignorant  of  the  law  of  Scotland,  and  that  on  the 
occasions  when  he  called  her  his  wife,  he  did  so  merely  as  a  cover, 
was  overruled.  In  that  case  no  decision  was  ever  pronounced, 
it  having  been  discovered  that  Margaret  Aitken  was  married 
before  her  connection  with  Topham,  and  that  her  husband  was 
still  alive. 

13.  14,  15,  16,  17.  To  the  thuteenth,  fourteenth,  fifteenth, 
sixteenth,  and  seventeenth  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  these  Interrogatories 
appear  to  him  to  be  entirely  hypothetical  and  unconnected  with 
the  question  at  issue,  and  that  he  does  not  consider  himself  as  at 
liberty  to  give  any  decided  opinion,  having  no  authorities  of  the 
law  of  Scotland  to  direct  him.  His  own  impression  is,  that  on 
the  principle  peculiar  to  the  law  of  Scotland,  a  promise  of  mar- 
riage, followed  by  a  copula,  constitutes  a  marriage,  on  the  footing 
that  the  promise  by  virtue  of  the  copula  becomes  a  consent  de 
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ptatenti;  the  promise  and  the  copula,  in  order  to  constitute 
a  marriage,  should  both  take  place  in  Scotland ;  and  that  where 
this  is  the  case,  the  domicile  of  the  parties  is  as  much  out  of  the 
question  as  if  the  marriage  were  celebrated  in  Scotland  in  fade 
ecclesiiB,  which  may  be  the  case,  though  the  domicile  of  both  or 
either  of  the  parties  may  be  in  a  different  country. 

18.  To  the  eighteenth  of  said  additional  Interrogatories,  this 
Respondent  answereth  and  saith,  that  he  has  already  deposed 
to  the  principle  upon  which  a  promise  and  copula  constitute* a 
marriage,  viz.  that  to  use  the  words  of  Lord  Stair,  ''  by  natural 
commixtion,  where  there  hath  been  a  promise  preceding,  there 
is  presumed  a  conjugal  consent  de  prasentiS'  And  therefore 
the  Respondent  is  of  opinion,  that  where  a  promise  and  copula 
•ccur,  neither  party  is  at  liberty  to  contract  another  marriage 
any  more  than  if  the  marriage  had  been  established  by  express 
mutual  consent  de  prcesenti,  or  even  a  celebration  in  facie 
ecclesuBy  which  last  has  no  stronger  effect  by  the  law  of  Scotland 
than  either  of  the  former,  except  that  it  proves  more  indubitably 
that  serious  and  deliberate  consent  which  alone  is  required  to  con- 
stitute marriage. 

1 9,  20.  To  the  nineteenth  and  twentieth  of  said  additional 
Interrogatories  this  Respondent  answereth  and  saith,  that  where 
the  obligation  or  promise  to  marry  is  merely  de  futuro,  and  no 
copula  has  followed  to  convert  the  promise  de  futuro  into  a 
consent  de  prasenti,  the  party  resiling  can  only  be  subjected  in 
damages:  the  case  would  be  different  if  there  were  evidence 
•f  a  solemn  and  deliberate  consent  de  praaenti,  for  there 
would  be  legal  grounds  for  declaring  a  marriage  independent  of  a 
copula. 

21.  To  the  twenty-first  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  he  conceives  that  this 
query  is  already  sufficiently  answered,  and  that  the  doctrine  of 
Mr.  Erskine,  in  the  passage  referred  to  in  the  query,  does,  in  the 
Respondent's  apprehension,  completely  establish  the  proposition ; 
that  to  use  the  words  of  that  learned  author,  in  the  passage 
referred  to,  **  Both  our  judges  and  writers  are  agreed  that  a 
copula,  subsequent  to  a  promise,  constitutes  marriage,  from  a 
presumption  or  fiction  that  the  consent  de  prcesentiy  which  is 
^sential  to  marriage,  was  at  that  moment  mutually  given  by  the 
parties,  in  consequence  of  the  anterior  promise.  St.  b.  1.  U  4* 
«.  6.  and  b.  3.  t.  3.  s.  42,  and  New  ColL  No.  146.  "  That  the 
«ame  writer,  the  latest  and  not  the  least  respectable  authority  in 
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the  law  of  Scotland,  speaking  in  the  subsequent  section  of  the 
constitution  of  marriage  by  the  consent  de  prasenti^  expressly 
slates  it  as  capable  of  being  perfected  without  the  inter?entton  oS 
any  cerempny  by  the  mere  consent  of  parties  declared  by  writings 
provided  the  writing  be  so  conceived  as  necessarily  to  import  their 
present  consent.** 

22.  To  the  twenty* second  of  said  additional  Interrogatoriea^ 
this  Respondent  answereth  and  saith*  that  although  a  promise 
of  marriage  and  copula  subsequent,  create  a  legal  presumption 
that  a  mutual  consent  was  given  at  th^  moment  of  the  copula* 
yet  certainly  it  must  be  open  to  the  party  either  to  disprove  the 
existence  of  the  promise,  or  to  prove  habili  ntodo,  that  it  was 
made  alio  ammo,  than  that  of  constituting  marriage.  That  the  same 
is  the  case  even  in  mutual  written  declarations  of  consent  de 
pr^tsenti ;  and  it  was  on  this  ground,  that  the  decisions  in  the  case 
of  More  and  M*Innes,  and  Taylor  and  KeUo,  proceeded.  Indeed^ 
as  marriage  in  faeie  eccleii^^  by  the  law  of  Scotland,  is  neither 
a  sacrament  nor  a  necessary  ceremony  to  constitute  the  matri-^ 
nionial  union,  that  cases  might  occur  where  a  marriage  by  a 
clergyman  might  be  insufficient  from  its  being  proved  that  aa« 
tenor  to  the  celebration,  the  parties  had  interchanged  written 
dedarations  that  the  ceremony  was  to  be  effected  for  a  totally 
different  purpose,  and  should  not  be  binding  upon  either  of  them^ 
3ut  the  Respondent  conceives,  tliat  to  take  off  the  effect  of  a 
written  consent  de  prcuenti^  or  a  promise  of  marriage  followed  by 
a  copula,  will  require  the  most  clear  and  decisive  facts  applicable 
to  both  the  parties,  sufficient  to  shew  that  the  written  declaration 
or  promise  was  given  for  a  purpose  different  from  that  of  con* 
tracting  marriage,  and  a  proof  of  those  facts  by  the  most  unei^cep-t 
tionable  evidence. 

23.  To  the  twenty^third  of  said  additional  Interrogatories  this 
Respondent  answereUi  and  saiih,  that  in  his  opinion  it  matters 
QOt  whether  the  promise  has  been  given  by  the  woman  or  by  the 
man,  if  a  copula  follows,  as  the  promise  and  copula  taken  toge-i 
ifaer  amount  to  a  mutual  consent  de  prasentL 

24.  To  the  twenty-fourth  of  said  additional  Interrogatories^ 
Jihifl  Respondent  answereth  and  saitb,  that  he  has  ahready  aaid 
that  the  doctrine  that  a  promise  of  marriage  with  a  subsequent 
copula  does  actually  constitute  a  marriage,  is  not  only  reconcile- 
able  with  the  ancient  authorities  in  the  law  of  Scotland,  including 
Ihose  of  Sir  Thomas  Craig  and  Lord  Stair,  but  is  expressly  Icdd 
down  by  those  learned  lawyers,,  and  espepially  by  Lord  Stair.     As 
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lo  the  question  whether  the  work  of  Lord  Stair  contains  many 
mistakes,  and  whether  the  passages  referred  to  are  not  loosely  and 
inaccurately  expressed,  the  Respondent  sayii,  that  Lord  Staar» 
like  ei^ery  other  writer,  may  have  fallen  into  errors ;  but  he  con- 
siders his  Lordship  as  an  author  of  the  very  highest  authority,  and» 
as  to  the  passages  referred  to,  the  Respondent  sees  neither 
looseness  nor  inaccuracy.  That  as  to  the  question  what  d^pree 
of  weight  ought  to  be  given  to  Lord  Stair*a  authority,  or  to  tba 
editions  of  his  works,  as  proving  to  a  certainty  what  his  opinion 
was,  the  Respondent  can  give  no  answer  further  than  that  in  the 
court,  on  this  as  well  as  on  every  other  subject,  the  greatest 
deference  has  always  been  paid  to  Lord  Stair  s  authority. 

25,  26.  To  the  twenty-fifth  and  twenty-sixth  of  said  additional 
Interrogatories  this  Respondent  answereth  and  saith,  that  con- 
tracts of  marriage,  though  merely  gponsalia  de  futuro^  are  no 
doubt  conceived  per  verka  de  prasenii,  as  expressed  in  the  query, 
but  in  practice  there  is  always  superadded'  an  obligation  to  cde- 
brate  the  marriage  with  all  convenient  speed,  which  is  sufficient 
to  confine  the  former  expression  to  a  mere  obligation  de  Jutwrom 
Where  one  of  the  parties  therefore  resiles,  a  claim  of  damagie 
only  will  lie,  as  in  the  case  of  a  promise  of  n»arriage  not  followed 
by  copula;  though  if  a  copula  were  to  follow  a  contract  of 
marriage,  it  would  become  a  consent  de  prasenH,  and  the  mar- 
riage would  be  completed.  That  the  Respondent  considers 
the  expressions  of  consent  contained  in  the  exhibits,  followed 
as  they  are  by  no  obligation  to  complete  a  marriage  by  actual 
celebration,  as  a  complete  consent  de  ptmaenii^  such  as  the  law 
holds  sufficient  per  se  to  cons^titute  marriage,  and  therefore  vtnrjr 
different  from  the  expressions  of  consent  usually  contained  in 
contracts  of  marriage. 

27.  To  the  twenty-seventh  of  said  additional  .Interrogaloriea 
this  Respondent  answereth  and  saith,  that  in  bis  eannination 
in  chief,  he  has  already  deposed,  that  he  oonaiders  the  exhibits, 
particularly  the  mutual  declaration,  as  sufficient  per  $e  to 
constitute  a  marriage  between  the  parties ;  and  it  is  unnecessary, 
therefore,  to  add,  that  they  are  of  such  a  nature,  as  to  bar  either 
of  [the  parties  from  retracting.  That  the  Respondent  considers 
the  efiect  of  the  exhibits  to  be  such,  that  in  a  question  with  any 
third  party  having  an  interest,  a  mutual  retraction  by  the  partieB 
would  be  of  no  avail,  nor  could  it  even»  as  between  themselvesy 
have  any  effect  to  annul  the  marriage*  however  it  might  affect 
their  patrimonial  interest,  as  husband  and  wife. 

4  28.  To 


THB  HON. 

HENBT 
ERSKINB. 


i 


28 


APPENDIX. 


HBNRT 
XRSKIITB. 


28.  To  the  twenty-eighth  of  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  the  first  part  of  it 
has  been  ah-eady  answered ;  that  as  to  the  latter  question,  what 
woidd  have  been  the  Defendant's  remedy  if  the  Phuntiff  had 
destroyed  the  Exhibits?  the  answer  is  very  plain,  he  would* 
jast  have  been  in  the  very  same  situation  with  any  other  party 
to  a  mutual  contract,  where  there  is  but  one  copy  of  the  agree- 
ment, and  that  has  been  destroyed  by  the  other  party,  to  whom 
the  custody  of  it  was  given.  The  party  founding  upon  it,  would 
be  under  the  necessity  of  either  proving  the  tenor  of  the  writing, 
or  establishing  the  existence  of  the  agreement,  by  a  reference 
to  the  oath  of  the  other  party  ;  but  it  is  impossible  to  suppose, 
^at  because  one  of  the  parties  might  have  destroyed  the 
document,  it  shall  therefore  have  no  binding  effect  upon  dther 
of  them. 

29.  To  the  twenty-ninth  of  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  he  does  not  know 
any  case  before  that  of  M'Adam  contra  M*Adam,  where  pre- 
cisely in  such  circumstances,  a  mere  declaration  of  consent 
de  prcBsenti  was  held  to  constitute  a  marriage,  per  verba  de 
jtrBdseiiti,  But  he  knows  of  no  case  where  that  general  propo- 
sition has  been  seriously  disputed ;  and  it  is  laid  down  as  the  law 
of  Scotland  by  all  the  authorities  already  referred  to.  Indeed 
the  proposition  taken  in  the  abstract  was  scarcely  disputed  in 
the  case  of  M'Adam  ;  the  argument  of  the  party  who  disputed 
the  effect  of  the  declaration,  being  chiefly  directed  to  an  attempt 
to  show  that  the  declaration  could  not  have  been  seriously  and 
deliberately  made  animo  contrahendi  matrimoniumj  and  that 
Mr.  M'Adam  at  the  time  he  made  it,  was  in  a  state  of  insanity, 
which  fact  was  the  subject  of  a  long  proof,  which  woidd  have 
been  altogether  unnecessary,  if  in  point  of  law  such  a  declaration 
•f  consent  deprasenti  was  insufficient  to  constitute  a  marriage. 

30.  To   the  thirtiedi  of  said  additional  Interrrogatories  this 

Respondent  answereth  and  saith,    that  he  conceives  that  he 

has  already  answered  this  query,  by  what  he  has  said  in  answer 

to  the  twenty-fifth  of  said  additional  Interrogatories. 

'     31.  To  the  thirty- first  of  said  addition^  Interrogatories  this 

Respondent    answereth  and  saith,  that  where  a  marrii^e  has 

•  taken  place  between  a  man  and  woman,  in  the  way  and  manner 

'Which  the  law  of  Scotland  authorizes,  neither  of  the  parties  can 

marry  again,  and  it  is  not  in  the  power  of  one  of  the  parties  to 

annul  the  marriage  by  lying  by,  whi]^  the  other  contracts  a 
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marriage  with  another.  If  therefore  a  promise  of  marnage, 
followed  by  a  copula,  does  by  the  law  of  Scotland  constitute  an 
effectual  marriage,  it  follows  that  the  second  marriage,  however 
public  and  regular,  would  be  void  according  to  the  law  of 
Scotland,  just  in  the  same  way  as  if  the  first  marriage,  as  well 
as  the  second,  had  been  celebrated  in  facie  ecclesus.  That  the 
only  effect,  which,  in  the  Respondent  s  opinion,  could  be  given 
to  the  woman  claiming  in  virtue  of  the  promise  and  copula, 
having  lain  by,  without  objecting  to  the  second  marriage  taking 
place,  knowing  it  to  be  seriously  intended,  would  be  this ;  that 
her  conduct  would  afford  a  strong  piece  of  presumptive  evidence 
to  show,  that  the  promise  of  marriage  had  not  been  seriously 
made  or  received,  and  therefore  was  not  such  a  promise  as  th« 
law  requires,  when  followed  by  a  copula,  to  constitute  a  marriage. 
But  the  Respondent  does  not  conceive  that  this  conduct  on  the 
part  of  the  woman,  would,  independently  of  other  circumstances, 
be  sufficient  to  take  off  the  effect  of  the  promise  and  copula ;  and 
the  Respondent  presumes,  that  in  the.  case  observed  by  Lord 
Stair,  31st  January  1675^  Seattle  contra  Barclay,  referred  to  in 
the  Respondent's  answer  to  the  fifUi  of  the  original  Interrogar 
tories,  the  court  must  have  proceeded  on  something  more  than 
nlerely  the  woman's  having  lain  by,  without  bringing  a  declara- 
tion of  marriage  against  him.  The  man,  in  that  case,  does  not 
appear  to  have  married  another ;  nothing  more  was  found,  than 
that  the  presumption  pater  est  quern  nuptia  demonstrant  did  not 
take  place  as  if  there  had  been  a  formal  marriage,  so  that  the 
woman  was  bound  to  prove  a  copula  after  the  date  of  the 
oromise* 
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The  same  Witness  examined  on  the  further  additional 
Interrogatories,  given  on  behalf  of  John  William 
Henry  Dalrymple,  Esq.  the  other  Party  in  this 
tCause. 


1.  To  the  first  of  the  sud  further  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  he  considers  the  decision, 
in  the  case  of  Jean  Campbell  contra  Magdalene  Cochrane,  as  one 
of  a  very  peculiar  nature,  and  that  it  could  not  have  been  decided 
upon  the  ground  that  the  conduct  of  Magdalene  Cochrane,  m 
having  allowed  Mr.  Campbell  to  marry  another  without  objection, 
was  sufficient  to  bar  her  claim  to  have  her  marriage  declared. 

Magdalene 
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BR3KINE.      could  apply ;  on  the  contrary,  she  expressly  averred 'that  she  bad 

"  ^   been  privately  married  to  Mr.  Campbell,  by  Mr.  William  CoCk- 

bum,  an  episcopal  Minister,  in  the  presence  of  witnesses  whom 
she  named,  so  that  the  marriage  which  she  alledged  was  every 
bit  as  regular  as  that  which  Mr.Campbell  afterwards  contracted 
with  her  competitor,  which  was  also  an  irregular  one.     It  was 
impossible  that  the  Court  could  mean  to  find  that  a  marriage 
actually  celebrated  with  one  woman  could  be  annulled  by  a  mar- 
riage with  another,  merely  because  the  first  wife  had  not  previ* 
ously  taken  any  steps  to  have  her  marriage  declared  ;  and  the 
Respondent  therefore  presumes,  that  as  Magdalene  Cochrane  had 
no  writing  to  produce,   in  order  to  prove  the  celebration  of  a 
former  marriage,  or  even  a  promise  of  marriage,  the  Court  must 
have  refused  to  allow  her  a  proof  by  witnesses,  merely  because 
she  offered  to  establish  facts,  some  of  which  could  only  be  com* 
pctently  proved  by  writing,  iand  others  which  were  totally  m- 
consistent  with  the  whole  of  her  own  conduct ;  that  if  the  Court 
proceeded  on  any  other  ground,  the  Respondent  would  with 
great  deference  presume  to  say,  that  the  decision  was  ill  founded, 
and  he  would  be  warranted  to  say  so  from  the  subsequent  de- 
cision in  the  case  of  Pennycook  and  Grinton,  contra  Ghrinton  and 
Graite. 

2,  3.  To  the  second  and  third  of  said  further  additional  In- 
terrogatories this  Respondent  answereth  and  saith,  that  in  the 
case  of  Elizabeth  Lining  contra  Hamilton,  there  does  not  appear 
to  have  been  any  promise  of  marriage  ;  if  there  had,  there  can  be 
no  doubt  that  Elizabeth  Lining,  instead  of  being  merely  found 
entitled  to  damages,  would  have  had  her  marriage  declared.  That 
with  regard  to  the  cases  referred  to  by  Lord  ICilkerran,  in  the 
first  of  them,  Kerr  contra  Hislop,  there  seems  to  have  been  no 
promise  of  marriage ;  as  to  the  other,  Castlelaw  contra  Agnew, 
of  Shenchan,  the  Respondent  does  not  find  it  collected.  Lord 
Kilkerran  is  mistaken  in  saying  that  in  both  cases  there  was  a 
promise  of  marriage,  for  the  contrary  appears,  from  the  case  of 
Kerr  contra  Hislop,  as  collected  by  Lord  Fountainhall,  and 
in  the  other  case,  his  Lordship  says,  the  adherence  was  not 
insisted  on.  That  the  Respondent  does  not  therefore  conceive, 
that  any  conclusion  can  be  drawn  from  Lord  Kilkerran*s  notice 
of  these  two  cases,  inconsistent  with  the  general  doctrines  of  law, 
to  which  the  Respondent  has  given  his  opioion»  or  tending  to 
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show,  that  by  the  law  of  Scotbind  in  ]'696,  a  promise  of  marriage^ 
followed  by  a  copula,  did  not  constitute  a  marriage. 

4.  To  the  fourth  of  said  additional  Interrogatories  this  Re- 
spondent answereth  and  saith,  that  he  has  looked  into  the  passage 
in  Lord  Kaimes*s  Elucidations,  referred  to,  in  which  he  perceirea 
that  his  Lordship  had  doubts  of  the  propriety  of  the  judgment  in 
the  case  of  Pennycook  and  Grinton,  contra  Grinton  and  Graite ; 
but  with  great  deference  to  that  learned  writer,  who  very  fre- 
quently indulged  himself  in  speculations  as  to  what  the  law  of 
Scotland  ought  to  be,  rather  than  in  discussing  what  it  really 
was,  the  Respondent  continues  of  opinion,  that  that  case,  how- 
ever hard  it  may  appear,  was  decided  upon  the  true  principles  of 
the  law  of  Scotland. 

HENRY  ERSKINE. 

22d  August  1809. 

Repeated  and  acknowledged  before  ine» 
at  Edinburgh,  the  undersigned 
Wm.  Coultbr»  Lord  Provost. 

In  the  Presence  of  Harry  Davidson, 
Not  Pub.  and  Actuary  assumed. 
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On  the  Libel  and  Exhibits  given  on  behalf  of  Mrs. 

Dalrymfle. 


7th  June  1809. 
ROBERT  GRAIGIE,  Esq.  of  the  city  of  Edinburgh,  Advo- 
eate,  aged  about  fifty-three  years,  a  witness  produced  and  sworn, 
deposes  and  says,  that  he  has  practised  as  an  Advocate  before 
the  supreme  Court  of  Session  in  Scotland  since  1776 ;  and  further 
to  the  eleventh  article  of  the  said  Libel,  he  deposes  and  says,  that 
he  has  attentively  perused  and  considered  the  several  Exhibits 
annexed  to  the  Libel,  and  that  according  to  his  opinion  and 
belief,  by  the  law  of  Scotland,  marriage  may  be  completed  be- 
tween two  persons  of  proper  age  and  free  to  enter  into  such  an 
engagement,  not  only  by  actual  celebration  m  facie  ecdesue,  bat 
by  cohabitation  as  man  and  wife,  and  also  by  a  mutual  declaration 
of  the  partifis  to  that  effect ;  and  besides  this,  it  appears  to  the 
Deponent  to  have  been  settled  in  the  case  of  Pennycook  contra 

Grinton, 


ROBERT 
CRAIOIB, 

Esa. 


32  APPENDIX. 

BOBEBX       Grinton,  15  Dee.  1752,  and  the  authorities  there  quoted,  and  the 
CBAioiB,      Deponent  believes  has  been  since  held  as  law,  that  a  promise  of 
•3sa.  marriage  followed  with  a  copula  does  not.merdy  warrant  the  courts 

-  of  law  to  compel  performance  of  the  promise,  but  without  any 

Judicial  interference  constitutes  that  relation  between  the  parties. 
But  although  all  these  are  legal  modes  of  constituting  marriage  by 
the  law  of  Scotland,  the  one  first  mentioned  is  the  only  one  which 
can  be  deemed  altogether  unexceptionable,  and  not  admitting  of 
any  proof  or  argument  to  the  contrary :  all  the  others,  though  af- 
fording prima  facie  evidence  of  a  .marriage,  admit  of  explanation 
from  collateral  circumstances.     It  is  held  to  be  competent  to 
prove  that  the  acts  were  not  meant  by  the  parties  to  constitute 
a  marriage,  nay,  it  has  been  determined  that  the  effect  of  them 
might  be  wrought  off  by  the  after-conduct  of  parties,  at  least  so 
far  as  third  parties  are  interested.    These  propositions  the  Depo- 
nent considers  as  established  by  the  decisions  20th  December 
1781,  More  contra  M'Innes ;  3d'March  1786,  Robertson  contra 
Inglis  ;  16th  February  1786>  Taylor  contra  Kello  ;  6th  December 
1796,  M'Laughlane  contra  Dobson  ;  13th  June  1801,  Napier  not 
reported;  and  29th  June  1751,  Campbell  contra  Cockrane,  not 
reported ;  but  the  particulars  to  be  found  in  the  Session  Papers,  in 
the  case  of  Napier.    In  the  present  case  there  has  been  no  re- 
gular marriage,   nor,  as  the  Deponent  thinks,  cohabitation  as 
man  and  wife,  in  the  legal  sense  of  these  words.     The  Plain- 
tiff's  claim,   therefore,   on   the  Deponent's   opinion,  must   rest 
on  one  or  other  of  the  two  grounds  last  mentioned,  viz.  either 
a  mutual   declaration,    or  acknowledgment,  as   to   the   parties 
being  man  and  wife;    or  a  promise  and  copula:  and  the  evi- 
dence as  to  the  obligation  or  engagements  of  the  parties  which 
has    been   produced,  appear  to  be  of  three  kinds;   No.  1.  of 
the  Exhibits  contains  a  promise  of  marriage ;  No.  2.  contains 
a  mutual  acknowledgment,  as  explicit  as  possible,  that  the  parties 
were   man  and  wife;  in  No.  10,  there  is  an  acknowledgment 
equally  explicit  on  ^e  part  of  the  Defendant,  but  the  counter  part 
of  it  by  the  Plaintiff  appears,  in  the  Deponent's  opinion,  to  import 
a  promise  or  undertaking  that  unless,  in  extreme  necessity  (the 
nature  of  which  is  not  mentioned)  she  would  never  avow  the 
connection,  which  at  least,  in  a  question  with  third  parties,  might, 
tn  certain  circumstances,  preclude  a  claim  on  her  part  to  the 
conjugal  rights.     In  No.  14.  there  is  a  request  on  the  part  of  the 
Defendant  for  another  decbu^tion  by  the  Plaintiff,  which,  if  it  was 
sent  and  conceived  in  unqualified  terms,  would,  in  tlie  Deponent's 
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opinioD,  fanport  a  mutual  engagement ;  and  in  the  otber  numbers  robsrt 
there  are  expressions,  which  the  letters  having  been  received  and  chaioib, 
not  rejected  by  the  Plaintiff,  may  (as  the  Deponent  thinks)  be  ^^^ 

considered  as  binding  on  her,  and  therefore  forming  a  mutitlal    •"""—""""" 
engagement.     And  especially,  if  these  letters  could  be  combined 
and  connected  with  letters  by  the  Plaintiff  in  the  same  or  similar 
terms,  and  not  counteracted  by  inconsistent  acts  or  other  expres- 
sions of  a  contrary  tendency,  this  jalso,  in  the  Deponent's  opinion, 
would  be  sufficient  to  establish  a  marriage:    but  without  such 
letters  from  the  Plaintiff  the  Deponent  conceives  it  may  with 
some  justice  be  contended,  that  the  letters  from  the  Defendant 
can  only  be  considered  as  a  promise  of  marriage ;  and  from  some 
passages  in  the  letters,  (vide  particularly  No.  4,  5,  12,  13,  14,) 
there  appears  to  the  Deponent  some  room  to  think,  that  notwith- 
standing the  promises  and  declarations,  and  the  appellations  of 
husband  and  wife,  and  other  expressions  of  similar  import,  the 
Defendant  did  not  consider  himself  or  the  Plaintiff  to  be  unalter- 
ably bound,  but  that  either  might  withdraw  from  the  connection 
and  marry  with  another  person.     And  there  are  also  some  pas- 
sages which,  in  the  Deponent's  opinion,  tend  to  create  a  belief 
that  the  Plaintiff  in  her  letters  had  expressed  herself  to  the  same 
effect ;  and  these  explanations  appear  to  the  Deponent  to  limit 
and  qualify,  not  only  the  letters,  but  also  the  promise  and  decla- 
rations, all  of  them  being  to  be  taken  together,  and  the  true  deli- 
berate meaning  of  the  parties  to  be  extracted  from  the  whole. 
As  to  the  evidence  of  the  copula,  it  appears  to  the  Deponent,  that 
it  had  been  attempted  in  the  end  of  May  1804,  No.  4,  but  then 
for  the  first  time :  but  from  other  passages  in  the  same  letter, 
and  also  in  No.  5,  in  the  Deponent's  opinion,  it  may  be  strongly 
inferred  that  a  copula  had  taken  place.     And  the  arrangements 
a#  to  ''a  room"  in  No.  6  and  7,  go  strongly,  as  the  Deponent 
thinks,  to  authorize  a  conclusion  that  a  copula  had  taken  place. 
From  the  foregoing  explanation  and  analysis  of  the  evidence,  the 
result  in  the  Deponent's  opinion  and  belief  is,  that  if  the  question 
were  to  be  tried  in  Scotland,  and  if  no  other  or  further  evidence 
could  be  obtained,  the  decision  it  is  thought  would  be  favourable 
to  the  Plaintiff;  but  it  is  thought  that  in  the  circumstances  of  this 
C9ae  the  courts  of  law  in  Scotland  would  not  immediately  proceed 
to  a  determination  upon  the  evidence  as  it  stands.    As  the  Plain- 
tiff might  compel  the  Defendant  to  produce  the  letters  written  by 
her  to  him,  and  in  general  aU  writings  that  had  passed  between 
them,  the  courts  would,  in  all  probability,  afford  the  necessary 
authority  for  these  purposes.    And  if  the  copula  has  not  been 
vol..  IX.  c  expressly 
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soBERT  expressly  admitted  in  the  pleadings  for'thli  tfefendant,  th<^ 

CRAI6IB,  would  allow  ahp  a  proof  on  UiatMubject. 
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The  same  Witness  examined  bn  the  Interrogatories  grivea 
on  behalf  of  John  William  Henry  Dalrymple,  the  other 
Party  in  this  Cause. 

1.  To  the  first  of  the  said  Interrogatories  this  Respondent 
toswereth  and  saith,  that  the  law  of  Scotland,  in  regard  to  die 
validity  of  marriages  not  regiilariy  Celebrated,  cannot  well  be  said 
in  general  to  be  doubtful  and  indefinite.  But  the  application  of 
the  law  to  existing  cases,  has,  from  the  circumstances  already 
mentioned  by  the  Respondent,  become  oft  times  very  doubtful 
and  uncertain. 

2.  To  the  second  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  the  law  of  Scotland,  as  to  marriages 
not  regularly  celebrated,  depending  on  no  express  enactments, 
must  be  gathered  from  the  authorities  of  writers  bti  the  law,  and 
the  decisions  of  the  courts  of  law  in  Scotland ;  and,  upon  an 
observation  of  those  authorities  ahd  precedents,  the  Respondent's 
opinion  has  been  formed  with  regard  to  such  marriages. 

'  3.  To  the  third  of  the  said  Interrogatories  this  Respondent  an- 
swereth and  saith,  that,  if  **  by  an  irrevocable  obligation  to  marry/ 
is  meant  a  promise  unconditional  and  absolute  on  one  side,  oi* 
even  a  mutual  promise  with  r^gard^to  a  marriage  ifi  futuro,  not 
followed  with  copula,  this  in  certain  circumstances  may  authorise 
a  claim  of  damages  ;  but  if  such  pronlise  to  marry  be  followed 
with  a  copula,  or  consummation,  it  will,  as  has  been  already  de- 
posed to,  constitute  a  marriage,  and  not  merely  an  obligation  to 
marry. 

4.  To  the  fourth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  in  the  case  where  the  obligatioki  U> 
marry  is  unilateral,  that  is,  proceeding  from  the  man  or  the 
Woman,  without  any  thing  expressive  of  or  implying  a  mutual 
obligation  on  the  other  side,  it  cannot  be  held  to  constitute  mar- 
riage ;  and  consequently  it  will  not  afiford  an  efifectual  bar  to  « 
marriage  with  a  third  party. 

5.  To  th6  fifth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  in  all  cases  the  right  to  have  a  mar* 
riage  declared  must  depend  upon  the  reciprocal  obligations  of  the 
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(parties  at  the  time  when  the  right  is  to  be  enforced  in  a  court  of       aobskt 
law,  both  of  them  being  bound  to  perform,  or  neither.  craigie, 

6.  To  the  sixth  of  the  said  Intersogatories  this  Respondent  an- 
«wereth  and  saith,  that  as  a  promise  to  marry  a  particular  woman 
follo\¥ed  by  a  copula  or  consummation,  in  Scotland  is  held  to 
constitute  marriage,  it  must  prevent  the  man   from  marrying 
another  woman,  and  the  woman  from  marrying  another  man, 
either  in  England  or  any  other  place ;   and  this,  whether  the 
marriage  has  been  declared  binding  in  the  courts  of  law  in  Scot- 
land, or  not :  and  if  the  parties  are  thus  effectually  married,  no 
marriage  afterwards  taking  place,  in  England  or  elsewhere,  can, 
in  the  Respondent's  opinion,  be  binding,  or  followed  with  any 
legal  effects  ;  although  exceptions  occur  in  such  cases  as  those  of 
Campbell  and  Napier,  formerly  mentioned  by  the  Respondent* , 
where,  in  consequence  of  long  silence,   or  taciturnity,  as  it  is 
called  in  Scotland,  in  asserting  the  conjugal  rights,  a  party  has 
been  held  to  be  barred  from  claiming  those  rights  in  a  question 
with  another  party,  who,  by  reason  of  that  silence  or  taciturnity* 
has  been  led  to  form  a  matrimonial  connection  with  the  husband 
or  wife  of  the  party  so  silent  or  delaying. 

7.  To  the  seventh  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  a  declaration  in  writing  given  by  a 
man  to  a  woman,  or  vice  versa,  without  a  counter  declaration  on 
the  other  side,  can,  in  general,  be  held  only  as  implying  a  promise 
of  marriage ;  at  the  same  time,  if  the  party  to  whom  the  declara- 
tion is  addressed  shall  acquiesce  in  the  declaration,  or  shall  by 
his  or  her  acts  and  deeds  indicate  acquiescence,  this,  without 
an  express  written  declaration,  may  be  considered  as  equivalent 
to  a  mutual  declaration,  which,  if  deliberately  given,  will  be 
sufficient  to  constitute  a  marriage. 

8.  To  the  eighth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  the  question  whether  a  copula  prior  to 
a  promise  will  constitute  a  marriage,  or  only  an  obligation  to 
many  if  a  promise  follows,  has  not,  so  far  as  the  Respondent 
knows,  been  precisely  determined ;  and  the  result,  in  the  Respon- 
dent's opinion,  would  be  somewhat  doubtful ;  though  he  rather 
thinks  that  it  would  not  defeat  the  ordinary  effect  of  a  promise  of 
marriage  followed  with  a  copula,  that  there  had  been  a  copula 
preceding  such  promise. 

9.  To  the  ninth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,. that  the  mutual  declarations  of  thQ  parties 
if  clear  and  in  words  de  prasenti^  will,  in  the  Deponent's  opinion, 
M  formerly  stated,  constitute  marriage,  and  not  merely  an  ob» 
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aoBfiRt*      ligation  to  marry ;  or  if  the  parties  ihould  correspond  witii  each 
CRAioiB,      other*  calling  themselves  husband  and  wife,  this  also  wiU»  in 
general,  be  held  sufficient. 

10.  To  the  tenth  ofTthe  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  although  in  the  case  last  above  stated, 
the  law  in  general  stands  as  he  has  said,  such  mutual  declarations 
may  be  counteracted  by  other  writings  of  a  contrary  tendency, 
or  by  acts  and  deeds  of  the  parties  affording  real  evidence  to  the 
contrary :  and  in  all  those  cases,  the  declarations  of  the  parties 
must  be  taken  with  all  the  attendant  circumstances  ;  and  if  their 
ia  reason  to  conclude  from  the  expressions  used  by  them,  that 
both,  or  either  of  the  parties  did  not  understand  that  they  were 
truly  man  and  wife,  or  that  the  declarations  were  intended  for  a 
particular  purpose,  and  not  with  the  view  of  constituting  the 
irrevocable  union  of  marriage,  all  this  will  enter  into  the  question* 
whether  the  parties  are  married,  or  only  under  an  obligation  to 
Marry.  But  it  is  almost  impossible  to  say,  a  prioriy  in  what  man- 
ner, and  to  what  extent,  in  all  circumstances,  these  qualifications 
INT  limitations  are  to  operate. 

RO.  CRAIGIE. 


The  same  Witness  examined  on  the  additional  Interrogato- 
ries given  on  behalf  of  John  William  Henry  Dalrymple, 
the  other  Party  in  this  Cause. 

1.  To  the  first  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  the  passages  here  referred 
to  in  Sir  Thomas  Craig,  cannot  be  held  as  proof  of  the  Law  of 
Scotland,  unless  so  far  as  they  are  supported  by  the  decisions  of 
die  courts  of  law,  or  the  general  and  concurring  opinions  of  con* 
temporary  la\vyers.  The  passages,  however,  referred  to,  so  &r 
as  applicable  to  the  state  of  the  Parties  in  this  Cause,  do  not  ap* 
pear  to  differ  much,  or  in  substance,  from  what  is  now  held  to  be 
law ;  neither  does  it  appear  to  the  Respondent,  that  the  law 
df  Scotland,  as  to  what  constitutes  a  valid  marriage,  has  been 
materially  altered  since  the  time  of  Sir  Thomas  Craig. 

2.  To  the  second  of  the  said  additional  loterrogatoriea  this 
Respondent  answereth  and  saith,  that  the  observations  im- 
mediately before  made,  appear  to  him  to  be  applicable  to  diis 
interrogatory,  as  well  as  to  the  preceding  one. 

3.  To  the  thifd  of  the  said  additional  InterrogaiorieB  this 
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Respondent  snswereth  and  saith,    that  the  dedsion  here  re-      robbrt 
ferred  to,  appears   to  this    Respondent  to    be    agreeable  to       cbaiou^ 
the  authorities    there   mentioned.       It  is  expressly  stated  in 
the  report  of  the  case  by  the  Faculty,  that  the  cause  was  decided  '""" 
on  the  general  point,  and  the  Respondent  has  been  led  to  con- 
sider the  law  as  fixed,  although  he  cannot,  at  this  time,  mention 
any  particular  case  in  which  the  same  decision  was,  in  termims^ 
given.     And  upon  the  principles  there  laid  down,  it  appears  to 
this  Respondent,  that  no  bona  Jides  on  the  part  of  a  woman 
entering  into  a  marriage  with  a  man  already  legally  married^ 
according  to  the  principles  of  the  decision,  could  annul  the  for- 
mer marriage,  or  render  the  marriage  entered  into  by  her  a  legal 
or  valid  one. 

4.  To  the  fourth  of  the  said  additional  Interrogatories  this 
Respondent  answered  and  saith,  that  he  has  no  recollection  of 
any  case  similar,  or  nearly  similar,  to  that  of  Pennycook  ;  but,  as 
he  has  already  stated,  he  has  (Considered,  and  stiU- considers,  that 
decision  as  a  precedent,  the  authority  of  which  ought  not  to  be 
questioned. 

5.  To  the  fifth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  in  those  cases  where  there 
are  no  express  enactments,  the  Court  of  Session  is  in  general 
much  governed  by  precedents ;  and  where  a  determination  has 
been  given  upon  a  general  point  of  law,  after  an  argument  at  the 
bar,  or  in  printed  pleadings,  it  is  not  usual  for  the  Court  to 
pronounce  an  opposite  judgment.  The  Respondent,  however, 
understands  that  it  is  not  one  decision,  unless  it  has  been  long^ 
acquiesced  in,  but  a  succession  of  them,  or  series  rerum  jttdicata^ 
Tum^  that  makes  or  ascertains  what  is  law :  And  he  has  no 
doubt  that  there  are  instances,  in  which  the  Court  of  Session  has 
deviated  from  what  was  formerly  decided,  although  he  believes  it 
will  be  found  upon  examination,  that  these  deviations  are  much 
more  rare  than  is  sometimes  thought ;  what  has  been  considered 
a  deviation,  not  being  truly  such,  but  arising  from  a  proper  dis- 
crimination of  cases,  which,  at  first  sight,  appear  to  fall  under  the 
principle  of  a  puticular  decision,  but  which  are,  and  ought  to  be^ 
regulated  by  a  different  one. 

6.  To  the  sixth  of  said  additional  Interrogatories  this  Respon- 
dent answereth  and  saith,  that  in  those  cases  where  the  principles 
of  former  decisions  are  considered  to  be  doubtful,  and  where 
they  are  not  understood  to  have  acqidred  the  force  of  precedents, 
or  where  a  doubt  has  been  entertained  whether  the  principles  of 
prior  adjudications  can  with  propriety  be  applied  to  the  circum- 

e  3  stances 
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KOBEHT       Stances  of  existing  cases,  it  is  the  practice  of  the  Court  of  SesncMi 

caAioiE»      to  i^point  a  hearing  in  presence ;  and  counsel,  in  such  eases,  are 

BS^  permitted  in  general  to  argue  upon  the  soundness  of  the  princi- 

""^""""""^    pies  of  law  which  appear  to  have  goyemed  the  decision  of  former 

cases,  as  well  as  upon  the  application  of  those  principles  to  the 
case  before  the  Court ;  but  in  this  a  due  regard  is  always  paid  to 
the  date  of  the  decisions,  their  uniformity,  and  to  the  effect  that 
has  been  given  to  them  in  practice,  although  there  has  been  no 
second  determination  in  the  same,  or  nearly  in  the  same  drcuni- 
stances. 

7.  To  the  seventh  of  the  said  additional  Interrogatories  this. 
Respondent  answereth  and  saith.  That  this  Interrogatory  appears 
to  him  to  be  already  answered. 

8.  To  the  eighth  of  the  said  additional  Interrogatories  this  Re- 
spondent answereth  and  saith,  as  he  has  already  stated.  That  the 
case  of  Pennycook  appears  to  him  to  have  been  well  decided  at 
ihe  time,  and  also  corroborated  by  the  subsequent  practice. 

9.  To  the  ninth  of  the  said  additional  Interrogatories  this  Re- 
spondent answereth  and  saith.  That  the  Court  of  Session,  though 
not  absolutely  debarred  from  reviewing  the  principle  of  the  deci- 
sion in  the  case  of  Pennycook, would,  in  this  Respondent*s  opinioQ, 
most  reluctantly  entertain  any  argument  that  could  be  raised 
against  the  authority  of  the  decision ;  and,  in  this  Respondent's 
opinion,  it  would  be  most  unsafe,  as  well  a^  unusual,,  at  this  time 
to  listen  to  any  such  argument 

10.  To  the  tenth  of  said  additional  Interrogatories  this  Respon-' 
dent  answereth  and  saith,  That  as  the  writings  necessary  in  order 
to  establish  a  marriage  not  celebrated  in  a  formal  manner,  require 
no  publication  in  any  record,  they  must  be  judged  of  according  to 
their  import  when  they  are  produced  ;  although  they  may  not 
have  been  generally,  or  publicly  beard  of,  till  one  of  the  parties 
has  intermarried  with,  some  one  else. 

1 1 .  To  the  eleventh  of  said  additionij  Interrogatories  this  Re* 
spondent  answereth  and  saith,  that  holding  a  promise  of  marriage 
followed  by  copula,  to  constitute  the  relation  of  marriage,  and 
not  merely  an  obligation  to  marry,  according  to  the  principles 
laid  down  in  the  case  of  Pennycook,  tliis  Respondent  thinks  no 
after  marriage,  however  formally  celebrated,  could  annul  the  for- 
mer one,  or  render  the  second  marriage  valid.  But  in  judging 
whether  there  has  been  a  serious  and  deliberate  promise  of  mar- 
riage, it  will  properly  enter  into  consideration,  that  one  of  the  par- 
ties deeming  himself  not  married  has  entered  into  a  formal  marriage 
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with  another  person,  because  it  is  not  probable  that  a  party  knowing        kobbrt 
or  believing  himself  already  married,  will  enter  into  a  second      craigie, 
engagement  of  the  same  kind ;  and  where  the  woman,  having  at 
one  time  acted  in  such  a  manner  as  to  infer  a  legal  presumption  "" 
of  marriage,  has  concealed  her  state  in  such  a  manner  as  to  induce 
another  bona  fide  to  enter  into  a  marriage  with  the  man  with  whom 
she  had  previously  formed  such  a  connection,  the  decisions  in  the 
case  of  Campbell  and  Napier  go  some  length  to  show,   that  the 
circumstances  here  mentioned  will  be  of  importance. 

12.  To  the  twelfth  of  said  additional  Interrogatories  this  Re<i 
spondent  answereth  and  saith.  That  the  subject  of  this  Interroga- 
tory, as  well  as  some  of  the  following  ones,  appears  to  this 
Respondent  to  be  inapplicable  to  the  point,  or  article  in  the  Libel 
on  which  this  Respondent  imderstands  himself  to  be  examined. 
And  it  further  occurs  to  this  Respondent,  that  the  Defendant, 
during  the  early  part  of  his  correspondence  with  the  PbuntiH^ 
having  been  in  Scotland  for  more  than  forty  days,  would,  by  the 
Law  of  Scotland,  be  considered  as  domiciled  there ;  and  in  the 
matter  of  contracts  or  obligations,  subject  to  the  Law  of  Scotland 
in  the  same  manner  as  if  he  had  been  bom  in  Scotland,  or  had 
resided  in  it  from  l^ia  birth.  And  if  truly  married  to  the  Plaintifi^ 
according  to  the  Law  of  Scotland,  whila  residing  and  domiciled 
\a  that  country,  the  circumstance  of  the  Defendant's  going  back 
to  England,  and  there  marrying  Miss  Mannero  publicly  before  the 
present  action  was  instituted,  couki  not,  in  t^s  Respondent's 
opinion,  have  any  effect  upon  the  previous  marriage  in  Scotlapd. 

13.  To  the  thirteenth  of  said  additional  Interrogatories  thia 
Respondent  answereth  and  saiUi,  That  if  an  officer,  or  other 
person,  engaged  in  military  service  in  Scotland,  being  an  Englbh- 
ms^n  by  birth,  and  generally  domiciled  in  England,  were  to  hav%. 
such  intercourse  with  a  woman  in  Scotland,  as  by  the  law  o£ 
Scotland  is  sufficient  to  constitute  marriage,  this  would  bind  such 
person  in  the  same  manner  as  if  he.  were  a  Scotsman,  or  generally 
domiciled  in  Scotland.  But,  in  judging  of  the  nature  and  effects 
of  such  intercourse,  it  would,  ia  this  Respondent's  o^union,  justly 
enter  into  consideration,  that  in  England  coliabitation  as  man  and; 
wife  is  not,^  in  all  cases,  held  to  constitute  marriage ;  although  ifr 

*  ^ay,  in  certain  circumstances,  create  a  presumption  of  a  previous 
celebration  ^  and  consequently,  that  an  Englishman  accustomed* 
to    the  Law  of  England,    might  cohalnt  \i^th.  a^  woman  in 
Scotland,  and  allow  her  to  take  his  name,  without  intending  to 
^af  ry  her :  And  although  ai^  Eqglislunaiv  &&er  cohabiting  witk 
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•greement  could  not  be  considered  as  mutual^  till  the  liast  mention-      sobert 

ed  letters  were  received,  and  consequently,  it  would  seem  that  the      ghaigie, 

marriage  could  not  be  said  to  have  been  contracted  in  Scotland. 

In  such  a  case»  however,  it  appears  to  this  Respondent  that  the 

Courts  in  Scotland,  without  regarding  the  locus  contractds  would 

find  the  marriage  binding,  if  the  question  could  be  effectually  tried 

there. 

18,  19,  20.  To  the  eighteenth,  nineteenth^  and  twentieth  of 
the  said  additional  Interrogatories  this  Respondent  answereth 
and  saitli.  That  in  general  where  there  is  only  an  obligation  to 
marry,  the  parties  may  retract  without  being  liable  in  damages  : 
And  where  damages  are  due,  it  is  not  in  consequence  of  the  obli- 
gation to  marry,  but  either  from  the  manner  in  which  the  treaty 
has  been  broken  off,  as  where  it  is  attended  with  circumstances 
in  some  degree  injurious  to  one  of  the  parties,  (see  the  case  of 
Johnson  against  Paisley,  21st  December  1770,)  or  where,  in 
contemplation  of  the  marriage,  expences  have  been  incurred. 

21.  To  the  twenty-first  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saith.  That  the  law  being  now  fixed, 
it  does  not  appear  to  be  of  importance  to  discover  the  grounds  on 
which  it  was  at  first  established,  although  this  Respondent  has 
tio  doubt  that  they  are  nearly  as  stated  by  Mr.  Erskine  :  and  that 
in  this,  as  well  as  in  many  other  cases,  the  law  presumes  the  par- 
ties to  have  intended  that  which  in  the  circumstances  of  the  case 
was  proper  and  becoming,  and  at  the  same  time  deducible  firom 
their  actings ;  or,  in  other  words,  the  law,  in  such  cases 
justly  holds,  that  persons  having  formed  a  connection,  the  object 
ef  which  was  marri^e,  would  not  proceed  to  consummate  unlesa 
with  the  same  view. 

22.  To  the  twenty-second  of  said  additional  Interrogatories 
this  Respondent  answereth  and  saith.  That  the  presumption  here 
mentioned  cannot  be  said  to  be  a  pnesumptio  juris  et  de  jurCf 
liecause  it  might,  in  this  Respondent's  opinion,  in  certain  circum- 
stances be  obviated  by  contrary  evidence,  e.  g.  if  the  man  and 

'woman  were,  previously  to  the  copula,  to  interchange  written 
fledarations  of  their  having  determined  not  to  marry  each  other. 
But  it  is  a  presumption  of  law  so  strongly  established,  as  not  to 
be  obviated  unless  by  evidence  of  the  nature  here  suggested. 

23.  To  the  twenty-third  of  said  additional  Interogatories,  thii 
Respondent  answereth  and  saith,  That  a  promise  of  marriage 
followed  by  a  copula,  appears  to  this  Respondent  to  constitute 
marrii^  upon  both  parties  equally  and  in  general,  as  the  Respon- 
dent 
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KOBsrr  Manees  of  esntdng  cases,  it  is  dw  practice  of  the  Court  of  Seaaan 
caAiGis»  to  appoint  a  heariug  in  presence ;  and  counsel,  in  anch  casca,  aie 
permitted  in  general  to  argue  upon  the  soundness  of  the  princi- 
""^  pies  of  law  which  appear  to  have  governed  the  dedsion  of  fimner 
cases,  as  well  as  upon  the  apptioiticin  of  those  principlea  to  the 
case  before  the  Court ;  but  in  this  a  due  regard  ia  alway»  puid  to 
the  date  of  the  decisions,  their  uniformity,  and  to  the  etket  that 
has  been  given  to  them  in  practice,  althoi^  there  haa  been  no 
aecond  determination  in  the  same,  or  nearly  in  the  same 


7.  To  the  seventh  of  the  said  additional  Interrogatoriaa  thia 
Respondent  answereth  and  saith.  That  this  Interrogatory  appeara 
to  him  to  be  already  answered. 

8.  To  the  eighth  of  the  said  additional  Interrogatories  this  Re- 
^XHident  answereth  and  saith,  as  he  has  already  stated,  Tluit  the 
case  of  Pennycook  appears  to  him  to  have  been  well  decided  at 
the  time,  and  also  corroborated  by  the  subsequent  practice. 

9.  To  the  ninth  of  the  said  additional  Interrogatories  this  Re« 
spondent  answereth  and  saith.  That  the  Court  of  Session,  though 
not  abs»olutely  debarred  from  reviewing  the  principle  of  the  ded* 
aion  in  the  case  of  Pennycook, would,  in  this  Respondent's  c^MnicHi, 
most  reluctantly  entertain  any  argument  that  could  be  raised 
against  the  authority  of  the  decision ;  and,  in  this  Respondent's 
opinion,  it  would  be  most  unsafe,  as  well  a^  unqsuaU  at  this  time 
to  listen  to  any  such  argument 

10.  To  the  tenth  of  said  additional  Interrogatories  this  Respon- 
dent answereth  and  saith,  That  as  the  writings  necessary  in  order 
to  establish  a  marriage  not  celebrated  in  a  formal  m|inner>  require 
no  publication  in  any  record,  they  must  be  judged  of  according  to 
their  import  when  they  are  produced ;  although  they  may  not 
have  been  generally,  or  publicly  beard  of,^  till  one  of  the  parties 
has  intermarried  with,  some  one  else. 

11.  To  the  eleventh  of  said  additions^  Interrogatories  this  Re- 
spondent  answerqth  and  saith»  that  holding  a  promise  of  inarriage 
followed  by  copula,  to  constitute  the  relation  of  marriage,  and 
not  merely  an  obligation  to  marry,  according  to  the  principles 
laid  down  in  the  case  of  Pennycook^^  this  Respondent  thinks  no 
after  marriage,  however  formally  celebrated,  could  annul  the  for- 
mer one,  or  render  the  second  marriage  valid.  But  in  judging 
whether  there  has  been  a  serious  and  deliberate  promise  of  mar- 
riage, it  will  properly  enter  into  consideration,  that  one  of  the  par- 
ties deeming  himself  not  married  has  entered  into  a  formal  marriage 
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with  another  person,  because  it  is  not  probable  that  a  party  knowing        kobbrt 
or  believing  himself  already  married,  will  enter  into  a  second      craigie, 
engagement  of  the  same  kind ;  and  where  the  woman,  having  at 
one  time  acted  in  such  a  manner  as  to  infer  a  legal  presumption  '^ 
of  marriage,  has  concealed  her  state  in  such  a  manner  as  to  induce 
another  bona  fide  to  enter  into  a  marriage  with  the  man  with  whom 
she  had  previously  formed  such  a  connection,  the  decisions  in  the 
case  of  Campbell  and  Napier  go  some  length  to  show,  that  the 
circumstances  here  mentioned  will  be  of  importance. 

12.  To  the  twelfth  of  said  additional  Interrogatories  this  Re<i 
spondent  answereth  and  saith.  That  the  subject  of  this  Interroga- 
tory, as  well  as  some  of  the  following  ones,  appears  to  this 
Respondent  to  b^  inapplicable  to  the  point,  or  article  in  the  Libel 
on  which  this  Respondent  imderstands  himself  to  be  examined. 
And  it  further  occurs  to  this  Respondent,  that  the  Defendant^ 
during  the  early  part  of  his  correspondence  with  the  PlaintiflS 
having  been  in  Scotland  for  more  than  forty  days,  would,  by  the 
Law  of  Scotland,  be  considered  as  domiciled  there ;  and  in  the 
matter  of  contracts  or  obligations,  subject  to  the  Law  of  Scotland 
in  the  same  manner  as  if  he  had  been  bom  in  Scotland,  or  had 
resided  in  it  from  ^ia  birth.  And  if  truly  married  to  the  Plaintiff, 
according  to  the  Law  of  Scotland,  whila  residing  and  domiciled 
m  that  country,  the  circumstance  of  the  Defendant's  going  back 
to  England,  and  there  marrying  Miss  Mannero  publicly  before  the 
present  action  was  instituted,  could  not,  in  t^s  Respondent's 
opinion,  have  any  effect  upon  the  previous  marriage  in  Scotlapd. 

13.  To  the  thirteenth  of  said  additional  Interrogatories  thi» 
Respondent  answereth  and  saiUi,  That  if  an  officer,  or  other 
person,  engaged  in  military  service  in  Scotland,  being  an  English* 
ms^n  by  birth,  and  generally  domiciled  in  England,  were  to  hav%. 
such  intercourse  with  a  woman  in  Scotland,   as  by  the  law  o£ 
Scotland  is  sufficient  to  constitute  marriage,  thb  would  bind  such 
person  in  the  same  manner  as  if  he.  were  a  Scotsman,  or  generally 
domiciled  in  Scotland.    But,  in  judging  of  the  nature  and  effects- 
of  such  intercourse,  it  would,  ia  this  Respondent's  opinion,  justly 
enter  into  consideration,,  that  in  England  coliabitation  as  man  and; 
wife  is  not,^  in  all  cases,  held  to  constitute  marriage ;  although  ifr 
may,  in  certain  circumstances,  create  a  presumption  of  a  previous 
celebration  ^  and  consequently,  that  an  Englishman  accustomed* 
to    the  Law  of  England,    might  cohabit  with,  a  woman  in 
Scotland,  and  allow  her  to  take  his  name,  without  intending  to 
^apy  her :  And  although  ai^  EqglislunaiiU  &&^  cohabiting  witk 
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'  jioBSET  a  woman  in  England,  and  allowing  faer  to  take  btt  name*  tl^re  to 
CRAiGiE,  bring  her  down  to  Scotland,  and  conduct  IiinMelf  tbM  in  tht 
^^^  manner  already  stated,  this  would  not,  in  the  opinion  of  this  R^ 
spondeut,  in  every  ease  constitute  a  marriage.  This,  howerer, 
wonld  be  no  exception  to  the  general  rule  as  already  stated  by 
this  Respondent,  but  truly  a  judicious  application  of  it  to  the 
circumstances  of  the  ease  :  The  law,  in  all  cases,  not  attencBt^ 
merely  to  the  external  act  of  cohabitation,  but  looking  to  that 
which  is  alone  decisive,  viz.  the  full  and  deliberate  intention  and 
consent  of  both  parties  to  become  man  and  wife,  which  may  be 
inferred  from  cohabitation^  but  not  necessarily,  nor  in  all  cases 
without  exception. 

14.  To  the  fourteenth  of  said  additional  Interrogatories  diis 
Respondent  answereth  and  saith,  That  a  promise  of  marriage 
made  in  England,  followed  by  a  copula  in  Scotland,  would,  in  this 
Respondent's  opinion,  be  sufficient  for  obtaining  a  decree  declar- 
ing the  marriage  in  the  Courts  of  Scotland,  if  the  parties  were  to 
be  found  there. 

15.  To  the  fifteenth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith.  That  if  a  promise  of  marriage 
made  in  Scotland,  were  to  be  followed  by  a  copula  in  Enghmd, 
this,  if  the  parties  were  afterwards  found  in  Scotland,  would,  in 
this  Respondent*s  opinion,  be  sufficient  for  obtaining  a  decree 
in  the  Courts  of  Scotland. 

16.  To  the  sixteenth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith.  That  marriage  by  the  I^aw  of 
Scotland,  being  considered  merely  as  a  contract,  and  requiring 
only  the  deliberate  consent  of  both  parties  for  its  completion,  it 
would  seem  to  be  enough  for  obtaining  a  decree  in  the  Courts  of 
Scotland,  that  the  }>artie8  had  in  any  place,  or  at  any  time,  ex- 
pressed their  deliber.Ue  consent,  de  prasenH^  to  be  married.  It 
is  a  different  questio  q,  however,  whether  in  the  circumstances 
here  stated,  as  well  as  in  those  mentioned  in  the  two  preceding 
Interrogatories,  the  C<  >urt8  of  England,  or  any  other  foreign  coun- 
try, where  marriage  ij  i  not  completed  bjr  consent  merely,  but  in 
general  requires  some  i  brmal  celebration,  would  so  far  yield  to  the 
Law  of  Scotland  as  to  |  sfive  the  same  decision. 

17.  To  the  seventee  nth  of  said  additional  Interrogatories  this 
Respondent  answereth  s  ind  saidi.  That  in  the  case  here  mentioned, 
as  the  letters  written  b  y  the  Englishman  would  not  per  se  consti- 
tute marriage,  but  woi  lid  in  general  require  to  be  confirmed  l)y 
letters  of  the  same  kind*,  written  by  the  wOman  b  Scotland*  die 
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agreement  conid  not  be  considered  as  niutiial»  till  the  last  menUon-      sobert 

ed  letters  were  received,  and  consequently,  it  would  seem  that  the      craigie, 

marriage  could  not  be  sud  to  have  been  contracted  in  Scotland. 

In  such  a  case,  however,  it  appears  to  this  Respondent  that  the 

Courts  in  Scotland,  without  regarding  the  locus  contractills  would 

find  the  marriage  binding,  if  the  question  could  be  effectually  tried 

there. 

18,  19,  20.  To  the  eighteenth,  nineteenth^  and  twentieth  of 
the  said  additional  Interrogatories  this  Respondent  answereth 
and  saitli.  That  in  general  where  there  is  only  an  obligation  to 
marry,  the  parties  may  retract  without  being  liable  in  damages  : 
And  where  damages  are  due,  it  is  not  in  consequence  of  the  obli- 
gation to  marry,  but  either  from  the  manner  in  which  the  treaty 
has  been  broken  off,  as  where  it  is  attended  with  circumstances 
in  some  degree  injurious  to  one  of  the  parties,  (see  the  case  of 
Johnson  against  Paisley,  21st  December  1770,)  or  where,  in 
contemplation  of  the  marriage,  expences  have  been  incurred. 

21.  To  the  twenty-first  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saith.  That  the  law  being  now  fixed, 
it  does  not  appear  to  be  of  importance  to  discover  the  grounds  on 
which  it  was  at  first  established,  although  this  Respondent  has 
Yio  doubt  that  they  are  nearly  as  stated  by  Mr.  Erskine  :  and  that 
in  this,  as  well  as  in  many  other  cases,  the  law  presumes  the  par- 
ties to  have  intended  that  which  in  the  circumstances  of  the  case 
was  proper  and  becoming,  and  at  the  same  time  deducible  from 
their  actings ;  or,  in  other  words,  the  law,  in  such  cases 
justly  holds,  that  persons  having  formed  a  connection,  the  object 
€>f  which  was  marriage,  would  not  proceed  to  consummate  unlesa 
with  the  same  view. 

22.  To  the  tweuty-second  of  said  additional  Interrogatories 
this  Respondent  answereth  and  saith.  That  the  presumption  here 
mentioned  cannot  be  said  to  be  a  prasumptio  juris  et  de  jurCf 
hiecause  it  might*  in  this  Respondent's  opinion,  in  certain  circum- 
stances be  obviated  by  contrary  evidence,  e,  g.  if  the  man  and 
woman  were,  previously  to  the  copula,  to  interchange  written 
declarations  of  their  having  determined  not  to  marry  each  other. 
But  it  is  a  presumption  of  law  so  strongly  established,  as  not  to 
be  obviated  unless  by  evidence  of  tlie  nature  here  suggested. 

23.  To  the  twenty-third  of  said  additional  Interogatories,  this 
Respondent  answereth  and  saith,  That  a  promise  of  marriage 
followed  by  a  copula,  appears  to  this  Respondent  to  constitute 
marriage  upon  both  parties  equally  and  in  general,  as  the  Respon- 
dent 
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B.CXBERT       dent  has  formerly  deposed,  the  obligations  of  the  parties  umst  be 
CKAiGiE,       mutual  or  none  at  all. 

24.  To  the  twenty-fourth  of  said  additional  Interrogatories 
this  Respondent  answereth  and  saith.  That  he  has  already  stated 
his  opinion  as  to  the  decision  in  the  case  of  Pennycook ;  and,  as 
to  the  authority  of  Lord  Stair,  and  the  respect  that  is  due  to  the 
different  editions  of  his  Institutes,  this  Respondent  although 
greatly  doubting  the  propriety  of  this  Interrogatory,  (as  well  as 
of  SQme  of  the  preceding  ones)  sidth,  that  Lord  Stair  has  been 
always  considered  as  a  writer  of  great  authority  in  Scotland ;  it  is 
to  be  observed  however  that  the  different  parts  of  his  Institutes 
were  composed  and  published  at  different  periods,  and  the  fbufth 
book  was  not  printed  till  long  after  the  other  three ;  Lord  Stair 
too  being  actively  engaged  in  the  political  world  as  well  as  in  the 
line  of  his  profession,  could  not  bestow  that  attention  upon  his 
publications,  or  in  revising  them,  that  was  necessary  for  render- 
ing them  perfectly  correct  in  all  respects  ;  and  the  manuscripts 
from  which  the  different  editions  have  been  made  out,  appear  to 
differ  in  some  instances  from  each  other ;  nor  is  there  any  edition 
so  correct  and  authentic,  as  to  prove  to  a  certainty  what  his  lewd- 
ship's  opinion  was,  although  that  published  in  1 759,  chiefly  by  the 
^are  of  the  late  Sir  William  Pulteney,  is  deemed  &r  preferable  to 
the  rest. 

25.  To  the  twenty-fifth  of  said  additional  Interogajtories  thi# 
Respondent  answereth  and  saith„  That  the  common  stile  of  a 
contract  of  mariage  in  Scotland  may,  at  first  sight,  appear  to  im- 
port a  consent  to  marriage  de  prasenHf  the  parties  declaring  their 
acceptance  of  each  other  for  la^fful  spouses,  ox  using  words  to 
that  effect ;  but  these  expressions  are  uniformly  held,  in  the  prao- 
tice  of  Scotland,  not  to  constitute  marriage,  but  espousals  only, 
or  spolisalia,  as  known  in  the  civil  law.  The  passages  of  the  exr 
hibits  formerly  referred  to  by  this  Respondent,  are  in  his  opinioiw 
conceived  in  different  and  stronger  terms,  denpting  thattl^  Plains 
tiff  and  Defendant  were  **  man  and  wife  ;**  and,  in.  the  nmmner 
and  to  the  extent  already  stated  by  this  Respondent,  must,  in 
jthb  Respondent's  opinion*  be  held  to  constitute  a  valid  mar- 
riage. 

.  26.  To  twenty-sixth  of  said  additional  Interrogatories  thip 
Respondent  answereth  and  saith.  That  what  has  been  said  by 
him  in  answer  to  the  immediately  preceding  Interrogatory,  a]>* 
pears  to  be  a  sufficient  answer  to  this  one  also. 

27.  To  the  tiyenty-seventh  of  the  said  additioUfal  Ii^teiTOgato- 

ries. 
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iries  this  Respondent  answereth  and  saith.  That  this  Interroga-  bobebt 
tory  appears  also  to  be  already  answered  by  this  Respondent,  cbaigie, 
when  examined  in  chief.  *s*' 

28.  To  the  twenty-eighth  of  the  said  additional  Interrogatories  ' 
this  Respondent  answereth  and  saith,  That  this  Interrogatory 

appears  also  to  be  already  answered,  unless  so  far  as  it  has  been 
asked,  what  would  have  been  the  Defendant's  remedy  if  the 
Plaintiff  had  destroyed  the  exhibits  ?  to  which  this  Respondent 
answereth  and  saith.  That  in  the  case  here  supposed,  the  Defen- 
dant's remedy  would  have  been  the  same  as  in  the  case  of  a  mar- 
riage ascertained  by  a  regular  certificate  of  a  clergyman,  or  justice 
of  the  peace,  but  which  certificate  has  been  afterwards  destroyed 
by  one  or  other  of  the  parties ;  the  parties  desirous  of  having 
the  marriage  fulfilled)  suffering  in  both  cases  from  want  of  proof, 
and  not  from  any  defeat  of  right.  In  both  cases,  however,  the 
writings  so  destroyed  might  he  restored  by  the  remedy  of  an 
action  fpr  proving  the  tenor  of  their  contents,  and  the  manner 
of  their  being  destroyed  could  be  satisfiictorily  established. 

29.  To  the  twenty-ninth  of  said  additional  Interrogatories  this 
Iftespondent  answereth  and  saith,  That  he  does  not  know  of  any 
case  before  that  of  M'Adam,'in  which  it  was  in  terminis  decided 
that  a  mere  declaration  of  consent  to  marry /ler  verba  deprasenti^ 
was  sutficient  to  constitute  marriage  rebus  integris  :  but  the  pro- 
position appears,  to  this  Respondent,  to  be  established  by  the 
general  and  concurring  opinion  of  all  the  accredited  writers  on  the 
Spot's  law ;  and  where  the  declaration  is  not  to  be  proved  by 
witnesses,  but  by  written  evidence,  it  appears  to  this  R^pondent 
to  be  incontrovertible.  In  the  case  of  M'Adam,  the  difficulty 
appears  to  have  arisen,  not  so  much  from  any  doubt  as  to  the 
principle  here  laid  down,  but  from  the  particular  circumstances 
of  the  case,  the  parties  having  previously  lived  in  a  state  of  con- 
cubinage, and  the  declaration  by  Mr,  M'Adam  given  in  a  very 
abrupt  manner,  and  immediately  followed  by  his  death  by 
suicide. 

30.  To  the  thirtieth  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saith.  That  he  has  already  mentioned 
the  effect  of  contracts  of  marriage,  to  be  different  from  that 
which  is  stated  in  the  beginning  of  the  Interrogatory.  The  effect 
of  a  contract  of  marriage,  when  followed  by  a  copula,  is  to  make 
the  parties  husband  and  wife  in  the  same  manner  as  a  promise  of 
marriage  followed  by  a  copida ;  the.  only  difference  being,  that 
in  the  former  case,  the  promise  is  proved  b^  a  formal  writing, 
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BOBBET       \phereft8»  in  the  other  case,  it  may  be  proved  either  by  other  net 
CBAiGiB,      g^  formal  writings,  or  by  the  oath  of  party,  or  by  acts  and  deeds 
^^^__^_^,^    inferring  an  engagement  to  marry. 

31 .  To  the  thirty-first  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith.  That  it  has  been  generally  hekl» 
since  the  decision  in  the  case  of  Campbell,  that  those  circumstances 
which  would  be  deemed  sufficient  to  constitute  a  marriage,  in  a 
question  between  a  man  and  a  woman,  having  exchanged  a  pro- 
mise of  marriage,  and  afterwards  known  each  other  carnally,  might 
not  be  sustained  to  the  same  effect,  where  the  question  arose 
between  one  of  the  parties  and  a  third  person,  who,  in  conse- 
quence of  a  studied  concealment  of  the  connection,  had  been  led 
to  enter  into  a  formal  and  regular  marriage.     One  reason  for  this, 
is  to  be  found  in  the  impropriety  of  concealing  such  an  engage- 
ment, by  which  third  parties  may  suffer  an  irretrievable  injury ; 
but  another  reason,  and  one  more  consistent  with  the  I  \w  of  Scot- 
land with  regard  to  marriage,  appears  to  be,  that  in  the  case  of 
marriages  not  regularly  celebrated,  but  to  be  gathered  from  the 
words  or  actings  of  the  parties,  every  circumstance  of  their  con- 
duct is  to  be  duly  weighed,  in  order  to  ascertain  whether  a  deli- 
berate promise  or  consent  was  given,  and  whether,  in  the  opinion 
and  intention  of  the  parties  themselves,  the  irrevocable  union  of 
miuiiage  had  been  formed.     In  this  view  the  concealment  of  the 
connection,    especially  when   continued  for  a  great  length  of 
time,  and   in  circumstances   where   the   party  was  called  upoa 
to  avow  the  marriage  if  it  had  truly  taken  place,  roust    go   fiur 
to  show  that  there  was  no  marriage,  nor  a  serious    intentioB 
to  marry  in  any  of  the  parties. 

ROBERT  CRAIGIE. 


The  same  Witness  examined  on  the  further  addi- 
tional Interrogatories  given  on  behalf  of  John  William 
Henry  Dairy mple,  the  other  Pbrty  in  this  Cause. 

1 .  To  the  first  of  the  said  further  additional  Interrogatories  this 
Respondent  answereth  and  saith,  That  he  had  formerly  adverted 
to  the  case  here  noticed,  which,  after  the  date  of  the  report  bj 
Falconer,  underwent  a  fidl  consideration  in  the  House  of  Lords, 
and  afterwards  in  the  Consistorial  Court  of  Scotland,  having  been 
finally  decided  on  the  29th  June  1751 ;  and  having  also  more 
largely  adverted  to  the  Decision  in  his  answer  to  the  thirty-first 
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wUitiontd  Inteirogatory,  he  thinks  it  only  necessary  to  add,  that  eobsrt 
•iq)posing  the  evidence  of  the  marriage  in  this  case  to  depend  cBAXGiSy 
^pon  the  Exhibit,  No.  10.  and  also  supposing  that  the  circiun-  ^^^ 

stances  in  the  case  of  the  Plaintiff,  were  in  other  respects  similar    — *— — " 
to  that  of  Cochrane,  the  decision  in  the  case  last  mentioned  would 
certainly  be  of  importance,  but  to  what  extent  it  seems  impos^bl^ 
at  this  time  to  say. 

2,  3.  To  the  second  and  third  of  the  said  further  additional  In- 
terrogatories this  Respondent  answereth  and  saith.  That  the  case 
of  Kerr  and  Hyslop,  as  reported  by  Fountainhall,  15th  July  1 696, 
ippears  to  this  Respondent  to  be  quite  different  from  the  present 
one,  and  in  that  of  Castlelaw  against  Agnew,  which  is  fiilly  stated 
in  the  Printed  Papers,  in  the  case  of  Linnen  against  Hamilton, 
19th  December  174S,  the  judgment  of  the  Commissaries,  which 
was  affirmed  in  the  Court  of  Session,  was,  that  the  defender  s  oath 
^d  not  prove  a  direct  promise  of  marriage,  previous  to  ^e  con- 
nection acknowledged  by  him :  and  in  the  case  of  Linnen,  where 
«lso  there  was  a  reference  to  oath,  the  defender  was  on  similar 
^[rounds  freed  from  the  conclusions  of  the  action  instituted  for 
establishing  a  marriage,  but  in  a  separate  action  subjected  in  da* 
mages,  on  account  of  his  **  having  enticed  and  seduced  the  pursuer 
to  yield  to  his  embraces  ;*'  and  none  of  the  decisions,  in  this 
Respondent's  opinion,  prove  that  a  serious  promise  of  marriage, 
followed  by  a  copula,  was  not  then  held  in  law  as  equivalent  to 
marriage. 

4.  To  the  fourth  of  the  said  further  additional  Interrogatories 
this  Respondent  answereth  and  saith.  That  this  Respondent  has 
now  and  formerly  read  the  passage  referred  to  in  Lord  Kaimes* 
Elucidations,  and  has  attended  to  what  is  there  said  upon  the  case 
of  Pennycook ;  and  although  this  Respondent  holds  that  this  In- 
terrogatory is  irregular,  if  not  incompetent,  he  thinks  it  proper  to 
say  in  explanation,  that  the  publication  here  referred  to,  seems  to 
have  been  meant  by  the  author,  not  so  much  to  point  out  what  the 
law  was,  but  what  in  his  opinion  it  ought  to  be  (see  preface).  And 
the  observations  on  the  subject  of  marriage,  though  plausible  and 
ingenious,  do  not  seem  to  be  founded  in  the  law  of  Scotland. 
There  is  no  ground  for  saying  that  the  priest's  blessing  is,  or  ever 
was,  in  Scotland  (at  least  since  the  sera  of  the  reformation  in  1560) 
deemed  indispensable,  though  it  is  the  most  regular  mode  of  con- 
stituting marriage.  The  act  of  1503  was  intended  to  regulate  the 
proceedings  in  the  matter  of  Terce,  by  allowing  a  woihan,  who 
had  been  by  common  reputation  heM  as  a  wife,  to  obtain  posses* 
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sion  of  the  legal  allowance  out  of  the  lands  In  which  her  repultd 
husband  died  infeoffed,  until  it  was  determined  in  the  courts  of  law 
that  the  parties  had  not  been  married.     The  decisions  mentioned 
by  Balfour,  ^and  afterwards  by  Spottiswood,  must  have  been  at- 
tended with  peculiar  circumstances,  and  as  stated  by  these  writers, 
appear  to  be  erroneous,  and  would  not  be  repeated  at  this  time. 
In  the  case  of  Craig,  in  1628,  it  is  probable  the  decree  of  the  oom« 
missaries  had  been  given  in  absence  (by  defiiult),  and  therefore 
still  subject  to  review ;  and  the  parties,  as  this  Respondent  thinki, 
must  have  considered  it  in  that  light.    And  the  reasonings  by 
Lord  Kairacs,  as  to  the  effect  of  a  promise  of  marriage,  followed 
by  a  copula,  appear  to  be  quite  inconclusive,  and  at  tbis  time 
would  not  be  listened  to.     Indeed,  although  in  some  of  the  later 
adjudged  cases,  with  regard  to  marriage,  this  publication  has  bees 
referred  to,  this  has  been  done  very  slightly,  and  it  has  been  hardly, 
if  ever,  adverted  to  upon  the  bench  ;  and  although  coDtadning 
some  information  that  is  not  to  be  found  elsewhere,  and  mvA 
acute  and  plausible  remark,  it  was  never  in  this  Respondents 
opinion  and  belief,  considered  as  of  authority  in  the  Courts  oC 
Scotland. 

ROBERT  CRAIGIEL 
7th  August  1809. 

Repeated  and  acknowledged  at  Edin- 
burgh, before  me  the  undersigned 
Wm.  Coulter,  Lord  Provost. 

In  the  Presence  of  Harry  Davidson, 
Not  Pub.  and  Actuary  assumed. 


aCBBlT 
HAMILTON, 

Bsa. 


On  the  Libel  and  Exhibits  given  on  behalf  t 

Mrs.  Dalrymfle. 

7th  June  1 809* 
ROBERT  HAMILTON,  Esq.  of  the  City  of  Edinbui^, 
Advocate,  aged  about  forty-five  years,  a  Witness^  pio- 
duced  and  sworn,  deposes  and  says, 

THAT  he  has  practised  as  an  Advocate  before  the  supreme 
Court  of  Session  in  Scotland,  since  1788 ;  and  that  he  has  held 
the  situation  of  Professor  of  the  Law  of  Nature  and  of  Nations* 

in 


hk  the  UAiverrity  of  Edinburgh,  since  1 796  ;  and  furthef  to  th6        robbrt 
eleventh  article  of  the  said  Label  he  deposes  and  savs,  that  he  has     Hamilton 
attentively  perused  and  considered  the  several  Exhibits  annexed  ^'^ 

to  the  Libel,  and  that  he  is  of  opinion  these  exhibit  and  furnish  —**——— 
ample  grounds  for  establishing  a  marriage  between  the  Parties  in 
tliis  Cause  by  the  law  of  Scotland,  and  that  such  marriage  is  there- 
by established.  That  in  giving  this  opinion,  he  takes  it  for  truth, 
as  averred  in  the  Libel,  that  a  copula  or  concubitus  has  taken  place,  . 
and  there  appears  indeed  to  be  presumptive  evidence  of  it,  from 
certain  expressions  in  the  Defendant's  letters  (No.  4  and  No.  7) ; 
holding  this,  therefore,  to  be  a  fact,  there  appear  in  this  case  to 
be  two  grounds  which  constitute  a  valid  marriage  by  the  law  of 
Scotland :  first,  it  appears  from  the  Exhibits,  No.  1  and  No.  2, 
the  last  datcfd  28th  May,  1804,  that  mutual  promises  of  marriage 
were  interchanged  between  the  parties ;  that  these  were  followed 
by  concubUui  or  a  copula,  which,  in  Uie  Deposer* s  opinion  consti- 
tute a  marriage  by  the  law  of  Scotland.  That  this  was  the  state 
of  parties  is  confirmed  by  Mr.  Dalrymple*8  letters,  from  No.  3  to 
No.  9  inclusive,  the  tenor  and  strain  of  which,  and  various  expres- 
sions used  therein,  denote  that  Mr.  Dalrymple  conceived  he  had 
entered  into  the  fixed  relation  of  marriage  with  Miss  Gordon  :  de- 
poses, that  besides  the  above,  there  is  a  second  gi^ound  by  which 
in  the  Deposer  s  opinion  an  effectual  marriage  betwixt  these  par- 
ties has  been  constituted  according  to  the  law  of  Scotland ;  by  the 
annexed  Exhibit^  No.  10,  dated  11th  July,  1804,  the  Defendant 
declares  and  acknowledges  Miss  Gordon  to  be  his  lawful  wife,  and 
in  thb  declaration  Miss  Grordon  concurs  by  her  engagement  of  the 
tame  date ;  and  although  she  thereby  promises  that  nothing  but 
the  greatest  necessity  shall  force  her  to  declare  her  marriage,  that 
does  not  appear  to  the  Deponent  to  weaken  the  case ;  the  reason 
for  concealing  their  marriage  being,  in  his  opinion^  sufficiently  ac- 
counted for  by  the  subsequent  letters  No.  13, 14.  and  15,  from  the 
Defendant  to  the  Pluntiff ;  deposes,  that  the  above  written  de- 
claration of  the  parties,  expressed  in  unequivocal  terms,  and  it 
must  be  presumed  deliberately  made,  in  his  opinion,  independent 
of  all  other  circumstances,  constitutes  an  effectual  marriage  ;  for 
he  holds,  that  according  to  the  law  of  Scotland,  a  marriage  is  com- 
pletely established  where  consent  is  deliberately  given ;  more  es- 
pecially, when  expressed  in  a  written  acknowledgment  or  decla- 
ration per  verba  de  prasenti,  bearing  that  the  parties  are  eo-ipso 
husband  and  wife :  the  Deponent  is  of  opinion,  that  such  a  decla- 
ration constitutes  a  marriage  by  the  Scot's  law ;  though  there 
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moBBRT       Bibould  be  no  concubittu ;  but  that  point  does  not  here  come  hie 
HAMiLToWt     question,  as  he  holds,  according  to  the  statement  in  the  case»  tliti 
^^^  concubitus  or  a  copula  has  taken  place.    And  be  must  further  ob» 

~     ^erve,  that  the  constitution  of  a  marriage  betwixt  these  parties  m 
Itbove  mentioned,  is  confirmed  by  various  expressions  in  the  D^ 
fendant's  letters  to  the  Plaintiff,  subsequent  to  his  dedantion, 
tuunely,  Nos.  12,  13,  14,  and  15 ;  in  wluch,  besides  addrewig 
her  as  his  wife,  and  subscribing  himself  as  her  hiubftnd,  he  o- 
pressly  refers  to  the  connection  that  has  been  estaUishecU  pointi^ 
out  at  the  same  time  the  necessity  that  existed  for  its  being  coBf 
'cealed.    Deposes  that  in  giving  this  opinion  he  has  paid  attentfaa 
to  the  writers  upon  this  branch  of  the  law,  and  to  tiie  ▼anoos  W" 
ported  cases  which  are  consequently  well  known.     But  hia  opniia 
upon  this  point  has  been  much  confirmed  by  a  deciaion  proooaa* 
ced  by  the  Court  of  Session,  upon  the  13th  June  1792 ;  Blinbelh 
Kitchie  against  James  Wallace,  which  has  not  been  rqpoiCieii 
The  Deponent  was  counsel  in  that  case  for  Elizabeth  Ritdde,  wti 
has  recently  refreshed  his  memory  by  perusing  the  printed  plea- 
dings now  in  his  possession. .  The  circumstances  were  shortly  ai 
follovra ;  Elizabeth  Ritchie  became  pregnant  to  WaUace,  whsb 
some  months  after,  gave  her  an  acknowledgment  in  hit 
writing  in  these  terms :  *^  January,  1 785,  I,  James  Wallaoe^ 
to  John  Wallace,  of  Wallace  Grove»  do  hereby  acknowledge  dial 
you,  ElisabeUi  Ritchie,  daughter  to  Alexander  Ritchie  in  Dimibiey» 
is  my  lawful  wife ;  and  will  solemnize  the  marriage  r^uburlj  be* 
tween  us  in  the  terms  of  the  rules  of  the  church,  as  soon  as  con- 
venient for  us ;  and  I  am  your  loving  husband,  signed.  Jam* 
Wallace.    To  Elizabeth  Ritchie.  Witness,  Janet  Telfer."    Wat 
lace  denied  his  ever  having  vnritten  this  acknowledgment,  bm  it 
appeared  from  various  circumstances  to  be  genuine :  FJimhiA 
Ritchie  founded  on  it  as  a  declaration  de  prctseiUif  conatituting  a 
marriage,    which  conclusion,  in  point  of  law,  Wallace  controfei^ 
ted  ;  but  the  Court,  by  a  majority  of  six  judges  to  three,  as  ap 
pears  from  the  Deponent*s  notes  upon  the  papers,  sustuned  tht 
sentence  of  the  Commissaries,  which  had  found  the  acknowledg* 
raent  libelled  upon,  relevant  to  infer  marriage  betwixt  the  parties. 

R.  HAMILTON. 
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The  same  Witness  examined  on  the  Interrogatories  given        kobert 
on  T>ehalf  of  John  William  Henry  Dalrymple,  the  other    HAMiLTOit, 
Party  in  this  Cause.  sso. 

1 .  To  the  first  of  the  sud  Tnterrogatories  thjs  Ree^ndent  ani^ 
•wereth  and  saith,  tihat  the  law  of  marriage  in  Scotland  has  for  a 
iong  period  been  clear  and  decidedly  fixed.  It  is  laid  down  by 
iidrd  Stair,  (Edition  1681 »  pages  30  and  76,  and  Edition  1693 
fMiges  25  and  424)  that  marriage  consists  in  the  present  consent^ 
<<rhether  that  be  by  words  expressly,  or  tacitly  by  cohabitation  or 
acknowledgment,  or  by  natural  commixtion,.  where  there  has  been 
a  promise  or  espousals  preceding ;  for  tiherein  is  presumed  a  con- 
jugal consent  de  firtesenti.  This  was  tiie  law  then,  and  the  De- 
poser  holds  it  to  be  the  law  at  this  day,  and  is  of  opinion  that  it 
bas  not  been  shi^n  or  altered  by  any  of  the  cases  that  hare  since 
occurred,  such  as  thoste  of  M^Innes  against  Moote,  White  against 
Hepburn,  Taylor  against  Kello,  M'Laughlan  against  Dobson,  or 
McGregor  against  Campbell,  which  were  all  involved  in  special 
oircumstances ;  whilst,  on  the  other  hand,  the  law  as  laid  down  hy 
Lord  Stair  and  Erskine,  Book  1st,  Tit  6,  §  2,  3,  4,  ^,  has  been 
recognized  and  confirmed  by  various  cases ;  particularly  by  those 
of  Inglis  against  Robertson  in  If  86,  Ritchie  against  Wallace  in 
1792,  of  Edmonstone  against  Cochrane  in  1604,  and  Walker 
against  M'Adam  in  1807> 

2.  To  the  second  of  the  said  Interrogatories  this  Respondent 
onswereth  and  saith^  that  the  Scots  law  'of  marriage  is  ascertained 
and  restSf  1st,  upon  legal  principles,  in  respect  it  is  a  consensual 
contract ;  2dly»  upon  the  authority  of  our  law-writers,  referred  to; . 
3dli^',  upon  the  judgments  pronounced  by  the  Court.;  and  it  ia 
vpon  these  thai  the  Respondent  has  formed  and  given  hilt 
opinion.  «  i      .     ' 

3.  To  the  third  of  the  said  Interrogatories  this  Respondent  an- 
swereth  and  saith,  that  there  certunly  is  a  material*  diJBerence 
betwixt  an  obligation  or  promise  to  marry,  and  an  actual  marriage.; 
a  promise  of  marriage,  rebus  integris,  may  be  resiled  from ;  but 
if  followed  by  a  copula  or  consummation^  a  marriage,  as  formerly 
mentioned,  is  thereby  constituted. 

4.  To  the  fourth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  an  irrevocable  obligation,  by  which  he 
understands  a  written  promise  to  marry  delivered  to  a  woman, 
will  not  be  in  all  cases  binding  upon  or  tie  up  the  woman  from 
marrying  another  man.  In  the  event  of  such  a  promise,  there  is 
retnu  integiis  no  marriage,  so  that  «ther  party  may  draw  back} 
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leaving  it  to  the  party  injured  to  seek  such  redress  as  the  law  wiO 
afford  by  an  action  for  breach  of  promise. 

5.  To  the  fifth  of  the  said  Interrc^tories  this  Respondent  an- 
swereth  and  saith,  that  he  conceives  that  a  woman  who  has 
received  such  a  promise,  is  entitled  to  call  upon  the  man  in  the 
proper  court,  at  any  subsequent  penod,  to  fulfil  it ;  but  as  such  a 
promise,  provided  matters  were  entire,  would  not  constitute  a 
marriage, the  man  might  draw  back,leaving  to  the  woman  her  actioa 
for  breach  of  promise:  circumstances  might  no  doubt  occur,  whici 
might  take  away  the  woman's  right  to  demand  the  enforcement  of 
the  man  s  promise  to  marry,  if,  for  instance^  she  was  herself  tD 
marry  another  man,  or  if  she  was  unequivocally  to  concur  in,  or 
consent  to,  the  man's  marrying  another.  This  answer  is  givett 
upon  the  supposition,  that  there  has  been  a  promise  merely,  bat 
de  facto  no  marriage  ;  for  if  that  promise  has  been  followed  by  t 
copula,  a  marriage  is  thereby  constituted,  which  no  chrcumstaooei 
or  length  of  time  can  annul ;  and  which  the  woman,  acocndingly, 
may  at  any  subsequent  period  demand  to  be  declared  in  the  proper 
court.  If  a  man  has  made  a  promise,  and  is  uncertain  from  die 
circumstances  which  have  occurred  whether  or  not  he  has  involved 
himself  in  a  marriage,  his  remedy  is  by  an  action  of  Jactitation  of 
Marriage,  or  of  '<  putting  to  silence,**  as  we  call  it  in  the  Consis- 
torial  Court,  the  result  of  which  will  decide  whether  he  is  bound 
or  free. 

6.  To  the  sixth  of  the  said  Interrogatories  this  Respondent 
answcreth  and  saith,  that  he  b  of  opinion,  that  as  a  promise  of 
marriage  to  a  particular  woman,  followed  by  a  copula,  both  eveatt 
occurring  in  Scotland,  constitutes  a  marriage  by  the  law  of  Scot" 
land,  the  man  to  whom  these  circumstances  applied,  must  be  held 
as  married,  in  whatever  country  he  may  go  to ;  and  that  he  codkl 
not  legally  marry  another  woman  in  England  or  any  where  else. 
If  such  a  man,  from  the  woman's  not  insisting,  was  in  dubiety  as 
to  the  state  he  was  in,  his  proper  course  would  be  to  bring  an 
action  of  putting  to  silence,  as  above  mentioned. 

7.  To  the  seventh  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  a  declaration  in  writing,  gtren  by  a 
man  to  a  woman,  that  she  is  his  lawful  wife,  is  not  merely  an 
obligation  to  marry,  but  is,  when  attended  mth  the  woman's  ac- 
ceptBnce  and  consent  de  priBsenti^  the  valid  constitution  of  a  maf" 
riage. 

8.  To  the  eighth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  in  the  case  supposed  of  a  copida  or 
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^consummation,  eitlier  before  or  after  such  a  declaration,  a  mar-       bobbrt 
rtage,  it  is  thought,  would  certainly  be  constituted,  nor  would  the    bamiltov» 
circumstances  mentioned  constitute  an  obligation  only  upon  the         ^^^* 
man  to  complete  the  marriage.  "**" 

9.  To  the  ninth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  a  declaration  in  writing,  such  as  here 
supposed,  constitutes,  as  already  observed,  a  marriage,  not  merely 
an  obligation  to  marry,  and  a  correspondence  such  as  is  6gured, 
as  it  would  evince  the  understanding  and  belief  of  the  parties^ 
would  confirm  the  idea  as  to  the  existence  of  a  marriage  between 
them. 

10.  To  the  tenth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  if  the  man  or  woman  who  had  given  and 
received  a  declaration  of  a  marriage,  should  thereafter  express 
doubts  as  to  the  validity  of  such  a  declaration  to  constitute  a  mar<*> 
riage,  or  fears  of  being  deserted,  such  expressions  would,  no  doubt« 
be  taken  into  account  in  explaining  the  intention  of  the  parties  at 
the  time  the  written  declaration  was  made;  but  unless  such  exprea« 
sions  indicated  and  inferred  that  there  had*been  no  marriage  in  view, 
intended,  or  entered  into,  so  that  the  declared  consent  was  thereby 
controverted  and  overruled,  the  Deponent  is  of  opinion  that  the 
expression  of  suqh  doubts  or  fears  by  either  party,  which  might  be 
the  result  of  misconception,  could  not  destroy  the  efifect  of  an 
explicit  acknowledgment  or  declaration  of  a  marriage.  But  it  is 
hardly  possible  to  answer  this  query  pointedly,  or  in  more  precise 
terms,  unless  the  circumstances  or  expressions  alluded  to  were 
more  particularly  detailed. 

R.  HAMILTON. 


The  same  Witness  examined  on  the  additional  Interroga- 
tories given  on  behalf  of  John  William  Henry  Dalrymple, 
the  other  Party  in  thb  Cause. 

1 .  To  the  first  of  the  said  additional  Interrogatories  this  R&o 
spondent  answereth  and  saith,  that  he  is  of  opinion  that  Sir  Tho- 
mas Craig,  lib.  ii.  dieg.  18.  §  17,  et  sequent,  where  he  treats  of 
legitimate  and  illegitimate  children,  has  delivered  substantially 
what  he  is  bound  to  presume  was  the  Law  of  ScoUand,  as  to 
marriage,  at  the  time  he  wrote ;  according  to  that  author,it  appears 
that  the  essentials  of  a  marriage  existed,  provided  spomalia,  or  a 
promise,  had  preceded  a  concubitus  or  consummation.    It  has 
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Robert       indeed  been  conjectared,  from  wbat  Craig  says  of  the  case  of 
HAMILTON,    Edward*  Younger,  that  such  circumstances  conferred  only  a  right 
B8a.  of  action    to     have    the    marriage    solemnized,    and    he    ac- 

*  cordingly    mentions  that    to   that  effect  the  mother  had   pre- 

vailed   before   the    commissaries ;    but    it  appears  from    what 
immediately  fbllows,  that  though  Younger  had  refused,    these 
judges  nevertheless  held    that    there  had    been  a  valid   mar- 
riage, and  gave  effect  to  it  accordingly.  This  proceeding  seems  to 
be  very  little  different  from  the  present  law  and  practice^  where  a 
marri^e  constituted  by  a  promise  and  copula,  requires,  like  other 
irregular  and  clandestine  marriages,  a  declarator  as  judicial  evi* 
dence  of  the  fact.     And  whatever  upon  this  point  may  have  been 
Craig's  idea,  the  Respondent  is  of  opinion,  that  the  Law  of  Scot- 
land has  for  a  long  period  acknowledged  that  a  promise,  followed 
by  a  copula,  does  not  merely  furnish  grounds  for  enforcing  mar- 
riage, but  does  actually  constitute  one.   That  Craig  treats  of  other 
points,  namely,  what  effect  is  to  be  given  to  a  marriage  while  a 
prior  one  has  been  entered  into  and  is  subsisting,  and  g^ves  his 
ppinion  that  the  bona  fides  of  one  of  the  parties,  though  not  suffi- 
cient to  confirm  the  marriage,  will  nevertheless  be  effectual  to 
legitimate  the  offspring,  though  not  so,  if  both  parties  are  in  the 
knowledge  of  the  prior  marriage ;  but  the  Respondent  doubts 
very  much,  if  children  bom  in  such  circumstances  could  ever  be 
regarded  as  l^timate^  and  is  of  opinion,  that  by  the  Law  of  Scot- 
land^ as  it  now  stands,  they  would  not.  He  further  answereth, 
that  Craig  is  not  upon  points  of  this  nature  of  the  highest  authority 
in  the  law  of  Scotland  ;     they  are  not  those  upon  which   he  pro* 
fessedly  treats,  and  his  opinions  have  not  the  same  weight  as 
those  of  Lord  Stair  and  other  subsequent  writers. 

2.  To  the  second  of  the  said  additional  Interrogatories  this  Re- 
spondent answereth  and  saith,  that  the  doctrine  laid  down  by  Lord 
Stair  in  the  passages  referred  to  in  this  query,  must  be  presumed 
to  have  been  agreeable  to  the  Law  of  Scotland  in  1 693,  when  the 
edition  referred  to  was  published.     That  it  is  further  upon  the 
whole  agreeable  to  the  Law  of  Scotland  as  it  stands  now,  except 
that  it  appears  to  be  now  more  firmly  established  that  a  promise 
and  subsequent  copula  constitute  a  valid  marriage.     That  mora 
particularly,  and  in  answer  to  that  part  of  the  query,  viz.  if  the 
Law  of  Scotland  has  changed  since  the  time  of  Lord  Stair,  and 
if  so,   what  has    introduced  such  change?     the    Respondent 
answereth  and  saith,  it  appears  to  him,   that  with  a  very  few 
enreptions  of  dubious  import,  the  Law  of  Scodand,  that  a  pro- 
niise,  followed  by  a  copula,  constitutes  a  marriage,  has  come  to 
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be  permanently  fixed  and  established.    For  it  appears  that  both      kobebt. 
Sir  JobD  Nisbet,  of  Dirleton,  who  was  advocate  to  King  Charles    i^miltov^ 
the  Second,  and  Sir  James  Stewart,  who  was  advocate  to  King  ^^^ 

William  and  Queen  Mary,  were  of  opinion  (voce  sponsaiia)  that  ' 
a  promise,  followed  by  concuHtuSy  made  an  effectual  marriage. 
Two  cases  are  reported  in  the  Dictionary  of  Decisions,  voL  iu 
page  288 ;  the  first,  1 9th  July  1 670,  Cockbum,  the  second,  1 9tth 
February  1732,  Harvie,  which  seem  to  infer,  that  a  promise  of 
marriage  and  subsequent  copula  made  an  effectual  marriage: 
the  case,  15th  July  1696,  Hislop  contra  Kerr,  reported  by  Foun-« 
tainhall,  and  referred  to  in  the  case,  1st  December  1749,  Linning 
contra  Hamilton,  appears,  no  doubt,  to  be  somewhat  adverse  ta 
this  doctrine ;  but  the  Respondent  observes,  that  this  was  not 
an  action  for  declaring  a  marriage,  but  for  damages,  and  therefore> 
he  thinks  it  to  be  presumed,  the  woman  Hislop  was  conscious 
that  she  could  not  establish  such  a  promise  of  marriage  as  would 
enable  her  to  prevail  in  an  action  of  that  nature,  which  idea, 
is  countenanced  by  the  circumstances  and  opinions  stated  in  th» 
reports  That  this  is  not  at  any  rate  a  decision,  that  a  promise 
and  subsequent  copula  did  not  constitute  a  loarriage ;  and 
although  it  had,  the  Respondent  does  not  think  it  could  be  held 
sufficient  to  over-rule  the  prior  and  subsequent  adjudged  cases 
and  authorities*  That  the  other  case  of  Agnew,  referred  to  in  the 
decision  of  Linning  contra  Hamilton,,  instead  of  being  adverse, 
seems  to  confirm  this  doctrine.  That  the  Respondent  haa 
examined  the  printed  pleadings  in  the^case  of  Linning,  (Sessions. 
Papers,  in  Advocates  Library,,  Kaimes'  remarkable  decisions,. 
No.  1 00,)  and  from,  these  it  appears,  that  Castlelaw*  the  woman». 
insisted  against  Agnew  for  a  marriage,  and  in  suppprt  of  it  alleged 
a  promise  and  subsequent  copula:  no  dpubt  appears  to  have, 
been  entertained  of  the  relevancy  of  these  grounds,  but  she  &iled 
in  the  proof ;  for  having  refep-ed  the  promise  ta  Agnew  himself, 
he  swore  negative,  upon  which  the  Commissaries  found,  <<  that 
the  defenders  oath  does  not  prove  a  direct  promise  of  marriage 
previous  to  the  conctt6i/tM  ;*'  and  therefore  assoilzied  from  the 
process  of  adherence,  &c.  To  this  sentence  the  Court  of  Session, 
upon  the  1st  January,  17^^  adhered :  so  that  foiled  in  her  action 
for  a  marriage,  she  was  contented  to  take,  and  Agnew  tq  pay^ 
damages.  That  the  case  of  1st  December  1749^  Linning  contra 
Hamilton,  and  various  other  cases,  subsequent,  appear  to  affirm 
the  legal  doctrine  as  to  a  promise  and  subsequent  copula:  Tlf^  ^ 

pursuers,  action  in  that  case,  which  was  at  first  for  a  marriage, 
was  chiefi^  founded  upoQ  the  allegation  qf  a.promiBQ  oi  marriage 
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ACBBRr      follcpwed  by  a  copula;  which  infers,  that  such  graaodi  new 
HAMiLTOKy    relevant :  upon  a  reference  to  oath,  the  defender  denied  flie  pio^ 

^*^* mise,  which  ended  the  question  of  marriage,  so  that  the  puisner 

proceeded  in  her  action  of  damages*  But  if  the  promine  bad 
been  proved  scripio  vel  juramenio,  the  Respondent  batf  doc  s 
doubt  that  the  pursuer  Linning  would  have  prevailed  in  estab- 
lishing the  marriage ;  that  then  came  the  case,  Pennyeook  and 
Orinton  contra  Grinton  and  Graite,  where  the  questicm  was 
expressly  decided ;  and  the  same  doctrine  is  confirmed  by  l^ 
ease,  26th  November  1 755,  Smith  contra  Grierson,  m  the  Faculty 
Collection,  from  the  report  pf  which  it  is  clearly  to  be  inferred, 
that  a  promise  and  copula  sufficiently  constituted  a  marrii^  by 
the  Law  of  Scotland ;  the  only  1^1  point  which  occured  h&mg 
as  to  the  mode  in  which  the  promise  was  to  be  proved,  which  it 
was  found  could  be  done  only  by  the  defender  s  writing  or  hit 
oath.  That  the  same  doctrine  seems  to  be  taken  for  granted 
in  the  argument  on  the  case,  20th  December  1781,  M*Innei 
eontra  More,  where  it  is  stated  as  one  of  the  modes  of  con- 
stituting a  marriage.  It  is  likewise  inferred  in  the  case,  18tk 
November  1785,  White  contra  Hepburn ;  and  in  the  case,  13di 
June  1792,  Ritchie  contra  Wallace,  referred  to  in  the  Respond 
dent*s  deposition  in  chief ;  the  Respondent  observes,  from  the 
notes  of  the  judges'  opinions,  that  the  late  Lord  Justice  Clerk 
M'Queen  stated  a  promise  and  copula  as  one  of  the  modes  of 
constituting  a  marriage.  In  the  case  of  Kennedy  contra  M'DoweU, 
decided  in  1800,  but  not  reported,  the  pursuers  chief  ground  of 
action  for  establishing  a  marriage  was  a  promise  and  sabsequent 
oopula :  but  though  she  failed  in  establishing  these  precise  cir* 
cumstances,  and  of  consequence  in  making  out  her  marriage,  no 
doubts  the  Respondent  imderstands,  was  entertained  by  the 
Commissaries  or  the  Court  of  Session^  as  to  the  relevancy  of  a 
promise  and  subsequent  copula  to  constitute  a  marriage.  That 
in  the  argument  in  the  case,  15th  May  1804,  Edmonstone  eontra 
Cochrane,  and  in  that  of  March  4th,  1807,  Walker  contra 
M'Adam,  it  is  stated  and  avowed  by  both  parties,  that  a  promise 
and  subsequent  copula  was  one  of  the  modes  of  constituting  a 
marriage  by  the  Law  of  Scotland.  That  these  are  the  authorities 
which  in  the  Respondent's  opinion  appear  to  have  confirmed  the 
Law  of  Marriage,  as  laid  down  by  Lord  Stair. 

3.  To  the  third  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  he  is  of  opinion,  that  the 
decision  in  the  case  of  Pennycook  contra  Grinton,  15  th  December 
1 752,  if  an  extension  of  the  doctrine  laid  down  by  Sir  Thomas 
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Cnigf  was  nevertheless  agreeable  to  that  laid  down  by  Lord  robbrt 
Stair,  and  to  most,  if  not  to  all,  of  the  previous  authorities  the  hamiltok. 
Respondent  is  in  the  knowledge  of,  and  which  have  been  noticed 
above ;  it  farther  appears  to  him  from  the  report,  that  this  case 
was  decided  upon  the  general  point,  and  that  whether  the  woman, 
jiamely,  Graite,  had  been  in  bond  fide  or  not,  that  the  decision 
would  have  been  the  same  as  was  given,  and  her  marriage  con- 
sequently annulled. 

4.  To  the  fourth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  he  has  already  mentioned 
the  cases  he  is  in  knowledge  of,  which  seem  to  apply  to  the  pre- 
sent question*  but  others  may  have  occured  in  the  Commissary 

Court. 

5,  6,  7.  To  the  fifth,  sixth,  and  seventh  of  the  said  additional 

Interrogatories  this  Respondent  answereth  and  saith,  that  the 
Court  of  Session,  is  not,  he  conceives,  bound  by  former  decisions, 
if  these  are  in  principle  iniquitous  or  unjust ;  if  doubts  are  en- 
tertained of  any  point  of  law  or  decision,  as  to  its  being  unsound 
or  not  to  be  followed  as  a  precedent,  the  court  is  certainly  at 
liberty  to  review  it  either  by  a  hearing  in  presence,  or  in  some 
such  solemn  manner,  so  as  by  a  deliberate  judgment  to  fix  the 
point  in  future. 

8,  9.  To  the  eighth  and  ninth  of  the  said  additional  Interroga- 
tories this  Respondent  answereth  and  saith,  that  he  is  of  opinion 
that  the  case  of  Grinton  is  one  of  authority,  fixing  the  general 
point,  as  the  report  bears  *'  that  it  was  held  for  law,  that  a 
promise  of  marriage  followed  by  a  copula  made  from  that  moment 
an  actual  marriage."  The  principle  there  laid  down  appears 
moreover  to  be  confirmed  by  the  discussion  that  has  occurred  in 
the  various  cases  already  mentioned ;  and  although  the  court 
might  no  doubt  order  a  hearing  in  presence,  for  reviewing  the 
principle  of  that  decision,  the  Respondent  would  doubt  very 
much,  and  would  indeed  have  little  expectation  of  its  being 
altered. 

10.  To  the  tenth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  writings  produced  by  a 
party  asserting  a  marriage,  though  after  the  other  party  has 
intermarried  with  another,  will,  nevertheless,  the  Respondent 
conceives,  receive  such  effect  as  is  due  to  them  upon  their  own 
merits. 

1 1 .  To  the  eleventh  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  he  conceives  that  in  the 
case  supposed  in  this  query,  the  pretensions  of  the.  party  who  had 

d  4  ostensibly 
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ROBERT      ostensibly  intenuarried  with  a  person  previously  married,  in*  catt' 
H4MILTOK,    sequence  of  a  promise  followed  by  a  copula,  would  not  be  sustain* 
^^'         ed,  and   of  course,  as  the  filrst  would  be  a  valid  marriage,  the 
*  second  formed  connection  would  not  be  regarded. 

12.  To  the  twelfth  of  the  said  additional  Interrogatories  Ihb 
Respondent  answereth  and  saith,  that  he  conceives  that  the  De- 
fendant being  a  domiciled  Englishman  in  Scotland  upon  military 
service,  did  not  impede  his  contracting,  while  in  Scotland,  a  valid 
marriage  by  the  law  of  Scotland,  and  if  he  contracted  such  a 
marriage  in  Scotland,  either  by  mutual  declaration  de  prtesmitif 
or  by  a  promise  and  subsequent  copula,  his  publicly  marrying 
Idiss  Manners  in  England,  before  the  present  action  was 
instituted,  can  have  no  effect  upon  the  validity  of  his  previous 
marriage. 

13.  To  the  thirteenth  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  officers  on  military 
service  in  Scotland,  though  in  relation  to  questions  of  succession 
they  may  be  held  domiciled  Englishmen,  m&y,  without  any 
solemnization  or  contract  of  marriage,  form  connections  with 
women  which  will  be  a  marriage,  namely,  by  declarations  of 
marriage  de  prasenti,  by  a  prombe  and  subsequent  copula,  and 
by  the  other  modes  in  which  an  irregular  marriage  in  Scotland  is 
constituted. 

14.  15,  16.  To  the  fourteenth,  fifteenth,  and  sixteenth  of  tiie 
said  additional  Interrogatories  this  Respondent  answereth  and 
saith,  that  as  the  cases  pointed  out  in  these  Interrogatories  have 
not,  so  far  as  the  Respondent  knows,  ever  occurred  or  been  de- 
cided, he  cannot  venture  to  give  a  positive  opinion  upon  them ; 
if  the  parties  were  domiciled  in  Scotland,  he  is  inclined  to  think 
that  in  either  case  supposed  a  marriage  would  be  constituted. 
But  he  entertains  great  doubts  and  uncertainty  as  to  what  might 
be  the  result,  if  the  parties  were  in  no  respect  subjected  to 
Scottish  domiciliation. 

17.  To  the  seventeenth  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  letters  by  a  domiciled 
Englishman  in  England,  to  a  woman  in  Scotland,  expressing 
consent  to  a  marriage  de  prasenti^  would  not,  the  Respondent 
apprehends,  be  sufficient  to  constitute  a  marriage  by  the  Scots 
law,  but  that  such  letters  would  assuredly  be  taken  into  ac- 
count as  evidence  of  a  marriage  asserted  to  be  contracted  ia 
(Scotland. 

18.  To  the  eighteenth  of  the  said  additional  Interrogatories 
:^is  Respondent  answereth  and,  saith,  that  he  b  Bot  aware  of  any 
w  -    dbtinctioQi 
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'distinction  in  the  law  of  Scotland  between  a  marriage  actually  robsrt 
constituted,  and  a  promise  of  marriage  followed  by  a  copula,  hamh;.tqh, 
which  he  conceives  to  be  the  import  of  this  query,  in  relation  to 
"  an  obligation  to  marry  which  cannot  be  retracted  in  respect  ""^ 
that  res  non  sunt  Integra,^*  these  last  circumstances,  as  already  so 
often  mentioned,  constitute  a  valid  marriage,  awaiting,  like  all 
other  irr^^iar  and  clandestine  marriages,  a  declaratory  sentence 
of  the  Consistorial  Court,  (but  with  retrospective  operation,)  as 
the  appropriate  judicial  evidence  to  the  effect.  That  the  Respoa- 
dent  therefore  thinks  that  aU  such  irregular  and  clandestine 
marriages  stand  upon  an  equal  footing,  and  that  in  relation  to 
them,  there  is  no  obligation  of  an  intermediate  class,  leaving  both 
parties  at  liberty  to  contract  another  marriage,  and  that  such 
intermediate  obligation  is  referable  only  to  a  promise  of  mar- 
riage without  a  copula,  which  rebus  integris  may  be  resiled 
from. 

19.  To  the  nineteenth  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  he  conceives  that  by 
the  law  of  Scotland,  an  obligation  or  promise  to  marry  may  be 
retracted  or  dq)arted  from,  rebus  integris,  as  already  noticed, 
leaving  to  the  party  injured  their  action  of  damages.  That  he 
does  not  understand,  that  by  the  law  of  Scotland,  damages  in 
such  oases  would  be  allowed  abstractly  for  the  breach  of  promise 
and  consequent  affront ;  but  if  the  party  injured,  can  shew  actual 
loss  or  damage  incurred  in  consequence  of  the  retraction  of 
a  promise,  a  compensation  upon  that  account  will  be  allowed. 

20.  To  the  twentieth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  it  appears  to  be  anticipated, 
the  Respondent  having  given  his  opinion,  that  where  a  promise 
of  marriage  has  been  made  and  a  copula  'has  followed,  a  marriage 
is  thereby  constituted ;  so  that  in  the  event  of  retracting,  pay- 
ment  of  damages  will  not  suffice. 

2  ] .  To  the  twenty-first  of  th&  said  additional  Interrogatories 
this  Respondent  answereth  and  ^aith,  that  he  is  of  opinion,  that 
in  holding  a  promise  and  subsequent  copula  to  be  the  constitu- 
tion of  a  marriage  by  the  law  of  Scotland,  tlie*equitable  and 
moral  principle  is  taken  deeply  into  account ;  but  he  does  not 
imagine  that  this  is  the  only  ground  for  holding  that  these  cir- 
cumstances constitute  a  marriage;  that  the  inferred  consent 
never  is,  he  conceives,  to  be  lost  sight  of :  and  it  appears  to  him, 
that  Mr.  Erskine  in  the  passage  referred  to,  b.  i.  t.  vi.  s.  4.  though 
he  does  not  state  the  law  of  marriage  so  fully  as  migl^t  b^,  yet, 
ig^evertheless  states  it  with  truth  and  corrcK^tly. 
r  .  22.  To 
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BOBBHT  22.  To  thejtwenty-second  of  the  said  additional  Interrogatories 

HAMILTON,  iJiig  Respondent  answereth  and  saith»  that  if  a  promise  of  mar- 
riage has  been  legally  proved,  scripto  veljuramento,  and  a  copula 
has  followed,  the  Respondent  is  not  aware  of  any  means  by  which 
the  essentials  thereby  established  in  constituting  a  marriage 
(whether  it  is  the  presumed  consent  de  prasenlij  or  the  moral 
principle  that  is  considered)  can  be  rebutted ;  if  these  fisicts  are 
proved,  a  marriage  is  fixed  ;  so  that  there  is  in  his  opinion  an 
end  of  the  question. 

23.  To  the  twenty-third  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  where  a  woman  has  given 
a  promise  of  marriage,  and  a  copula  has  followed,  and  the  man 
alleges  a  marriage,  and  of  consequence  a  consent  upon  his  part^ 
eomomento  a  marriage,  the  Respondent  thinks,  is  established: 
but  if  it  is  the  woman  who  alleges  a  marriage,  there  will  be  this 
defect  in  tbe  case  supposed  to  constitute  a  marriage,  namely,  that 
the  man  has  not  promised  or  consented :  and  in  these  circum- 
stances it  is  accordingly  thought,  that  as  there  would  be  a  lack  of 
mutual  consent  to  marry,  there  would  of  course  be  no  marriage. 
That  the  Respondent  must  however  observe,  that  as  he  does  not 
know  of  any  such  case  haring  been  decided,  he  gives  this  opinion 
with  caution ;  and  it  at  the  same  time  appears  to  him,  that  the 
discussion  of  these  hypothetical  cases,  evinces,  that  the  consent 
of  parties  is  in  all  these  and  similar  circumstances  one  of  the 
main  and  niliug  principles  for  deciding  a  question  of  marriage. 

24.  To  the  twenty-fourth  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  sailh,  that  he  is  of  opinion  that 
this  doctrine,  as  to  the  constitution  of  marriage,  is  not  radically 
contradictory  to  the  substance  of  the  doctrine  stated  by  Sir 
Thomas  Craig.  If  there  is  any  difference,  it  rests  not  upon  the 
essentials  in  the  constitution  of  a  marriage,  but  in  the  form  merely 
of  declaring  it,  and  whether  or  not  a  previous  action  is  necessary. 
But  the  doctrine  stated,  is,  the  Respondent  conceives,  agreeable 
to  the  authority  of  Lord  Stair,  which  is  justly  considered  as  of 
great  weight  in  the  law  of  Scotland.  The  work  of  that  author 
does  perhaps  contain  some  errors,  but  it  is  more  to  be  depended 
on  than  that  of  any  other ;  and  if  there  is  any  omission  in  the 
passages  in  his  work,  relative  to  the  law  of  marriage  referred  to, 
it  is,  in  not  adverting  to  the  moral  principle  assuredly  to  be  taken 
into  account,  in  judging  of,  and  holding  a  promise  and  subsequent 
copula  to  be  the  constitution  of  a  valid  marriage.  Lord  Stair,  it 
is  true,  does  not  refer  to  any  case  in  support  of  the  above  positioo, 
excepting  that  of  Younger  be  considered  as  one»  (vide ^edition 

1693, 
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!  693,  page  426.)    But  the  Respondent  conceives  that  hb  opinion       mobbrt 

is  sanctioned  by  the  soundness  and  equity  of  the  principle,  and    Hamilton, 

the  analogy  which  the  case  bears  to  the  constitution  of  a  maniage  _...,_,..^ 

by  mutual  consent  de  prasenii,  and  independent  of  these  views. 

Lord  Stair  probably  had  the  Canon  Law  in  his  eye,  by  the  decretalia 

Qregorn  of  which,  lib*  4.  tit.  1.  cap.  30,  it  is  swd,  *'  it  qui  fidem 

dedit  mulieri  super  matrinumio  conirahaido  camali  copuld  tub* 

tecutd^  si  in  fade  ecclesia  ducat  aliam  et  cognotcat,  ad  primam 

redire  teneiur,  etc.    The  opinion  of  this  author  is  accordingly 

entitled  to  much  consideration,  and  no  doubt,  it  is  conceived,  can 

be  entertained  of  the  fidelity  with  which  that  opinion  has  been 

transmitted,  as  it  is  contained  in  the  two  first  editions  of  his  work, 

both  of  which  were  printed  in  his  own  lifetime :  the  second  in 

1693,  professing  to  be  a  correction  of  the  first,  hi  1681 »  by  his 

Lordship  himself. 

25,  26.  To  the  twenty-fifth  and  twenty-sixth  of  the  said  addi- 
tional Interrogatories  this  Respondent  answereth  and  saith,  that 
contracts  of  marriage  entered  into  in  Scotland  bear  in  general^ 
and  it  is  probable  uniformly,  that  the  parties  accept  of  each  other 
for  their  lawful  spouses,  or,  as  Dallas  has  it,  page  724,  et  tequen, 
for  their  lawful  future  spouses;  importing  thereby  eonsent  de 
prasenti :  but  then  these  contracts  further  bear,  that  the  parties 
are  to  solemnize  such  marriage  in  the  face  of  the  church,  and  ^ 
thence  it  is  held,  Erskine,  p.  90,  that  such  contracts  do  not  con- 
stitute a  marriage,  but  may  be  resiled  from,  leaving  to  the  party 
their  action  of  damages  for  any  loss  that  may  have  been  sustained 
in  consequence  thereof.  Such  contracts  are  usually  subscribed  in 
presence  of  the  relations  of  the  party,  who  most  frequently  also 
subscribe  it  as  witnesses ;  but  they  are  entirely  different  and  alto- 
gether distinct  from  the  exhibits  annexed  to  the  present  case, 
which,  in  the  Respondent's  opinion,  constitute  a  clandestine 
though  an  efficient  marriage,  excluding  in  their  intention  such 
formal  preliminary  which  is  of  a  public  nature,  and  in  like 
manner  all  ceremonies  and  solemnities  in  the  face  of  the  church : 
as  such  declarations  constitute,  as  the  Respondent  conceives,  an 
effectual  marriage  inttanter,  they  cannot  be  retracted,  and  much 
less  so,  if,  as  is  stated  to  be  the  hct  in  the  present  instance,  there 
has  been  a  copula  or  concubitus. 

27.  To  the  twenty-seventh  of  the  said  additional  Interrogato- 
ries this  Respondent  answereth  and  saith,  tha.t  he  is  of  opinion 
that  in  consequence  of  the  exhibits  annexed  to  the  libel,  namely, 
the  promise  to  marry  and  the  mutual  dedarations  of  marriage  de 
pratenti^  which  were  given,  and  if  it  be  the  fisu^,  as  is  affirmed, 

that 
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soBBRT        that  concubitus  followed,  neither  of  the  parties  could  retract  or 
HAMILTON,     ff^e  themselves  froVn  a  marriage,  independent  altogether  of  any 
actual  celebration  of  it, 
"*       28.  To  the  twenty-eighth  of  the  said  additional  Interrogatories 
this  Respondent  answereth  sChd  saith,  that  he  is  further  of  opinion^ 
that  by  these  exhibits  and  the  alleged  copula,  (which  if  it  is  denied 
must  be  proved)  the  Plaintiff  was  bound  to  the  Defendant  in  a 
valid  marriage ;  it  was  consequently  in  his  power  to  claim  her  as 
his  wife,  and  to  require  her  adherence ;  and  in  the  event  that  the 
Plaintiff  had  destroyed  the  exhibits  in  her  possession,  if  the  De- 
fendant had  in  his  possession  a  duplicate  of  the  mutual  declaration, 
that  would  be  sufficient  to  prove  and  constitute  the  marriage ; 
and  if  he  had  not  such  duplicate,  he  would  have  been  entitled  to 
her  oath  as  to  the  prior  existence  of  such  exhibits,  and  to  the 
import  of  them  whether  they  did  not  contain  a  promise  of  mar^ 
riage  and  declaration  de  prasenti  of  such  an  engagement :  either 
of  which  being  established  in  the  affirmative,  would,  in  like  manner 
as  now  that  they  are  in  existence,  constitute  a  marriage, 

29.  To  the  twenty-ninth  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  he  has  either  now  or 
formerly  noticed  all  the  cases  appearing  to  be  material  and  appli- 
cable upon  the  law  of  marriage,  which  he  is  acquainted  with.  In 
the  case  of  Ritchie  contra  Wallace,  in  1 692,  which  was  decided 
upon  a  declaration  de  prasentU  matters  were  in  certain  respects 
entire,  the  copula  having  preceded  the  acknowledgment ;  but  this 
circumstance  was  not  held  as  altering  the  case,  or  as  diverging  it 
from  the  rule  of  law  that  the  mutual  consent  of  parties  declared 
de  pr<Bsentiy  constituted  a  marriage. 

30,  31.  To  the  thirtieth  and  thirty-first  of  the  said  additional 
Interrogatories  this  Respondent  answereth  and  saith,  that  if  parties 
were  to  enter  into  a  contract  of  marriage,  and  a  copula  or  con- 
cubitus was  thereafter  to  take  place,  so  that  matters  were  Dot 
entire,  a  marriage  it  is  thought  would  be  constituted,  in  like 
manner  as  in  'the  case  where  there  had  been  a  promise  and  sub- 
sequent copula ;  and  as  a  valid  marriage  wx>uld  in  these  cireum- 
9tances  be  constituted,  so.  the  Respondent  does  not  imagine  that 
any  subsequent  connection  of  that  nature,  which  the  man  might 
attempt  to  form,  could  have  the  result  of  an  effectual  marriage. 
That  the  woman  clandestinely  married  might  be  highly  to  blame 
in  concealing  or  seemingly  foregoing  her  right,  but  that  conduct 
could  not  justify  or  excuse  the  man,  or  place  him  absolutely  in 
kondfide  to  contract  a  second  marriage ;  nothing  could  place  him 
\n  secuji^ity,  a^d  Qon^uently  iix  bondjidey  but  a  decree  of  putting 

ta 
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to  silence  in  an  action  of  jactitation  of  marriage';  and  although  a       iu>bert 
grievous  misfortune  might  thus  fall  upon  an  innocent  woman  who     Hamilton, 
had  been  ensnared  by  the  falsehood  of  the  man,  no  feeling  for  **^ 

her  mischance  can,  in  the  Respondent's  opinion,  be  set  up  to 
overturn  a  marriage  previously  constituted,  and  to  bastardize  the 
issue,  if  any,  in  fietvour  of  what  was  from  the  first,  in  consequence 
of  the  mans  incapacity  to  contract,  a  legal  marriage,  nothing 
more,  however  much  the  injured  female  might  deserve  commise* 
ration,  than  an  illicit  connection^ 

R.  HAMILTON* 


llie  same  Witness  examined  on  the  further  additional  tnter^^ 
rogatories,  given  on  behalf  of  John  William  Ilenry  Dal- 
rymple,  the  other  Fkrty  in  this  Cause. 

1 .  TO  the  first  of  the  said  further  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  he  has  paid  particiH 
!ar  attention  to  the  case  reported  by  Falconer,  28th  July  1 747, 
Campbell  contra  Cochrane,  and  to  the  ultimate  result  in  that 
case  subsequent  to  the  point  reported.  The  point  adjudged 
by  the  Court  of  Session  is  thus  noticed  by  Falconer  in  his 
Index,  voce — Fraud  .•— "  A  woman  alleging  a  private  mar^ 
riage  with  a  person  deceased,  who  during  his  life  had  lived 
publicly  with  another  in  her  tight,  was  repelled  personaU  except 
iione  from  proving  her  marriage  to  the  prejudice  of  the  other 
and  her  issue.'*  The  Court  of  Session,  by  Interlocutor  of  the 
28th  July  1747>  remitted  with  an  instruction  to  the  Commb- 
saries  **  to  find  that  Mrs.  Kennedy  was  barred  personaU  except 
Hone  from  being  admitted  to  prove  that  she  was  married  to 
M.  Campbell,  of  Carrick,  before  he  was  married  to  Mrs.  Jean 
Campbell  ;**  so  that  the  sentence  of  the  Commissaries  who  had 
allowed  Mrs.  Kennedy  to  prove  her  marriage  was  altered ;  but 
this  point  was  appealed  to  the  House  of  Lords,  and  upon  6th 
February  1748,  the  Interlocutor  of  the  Court  of  Session  was 
reversed,  and  that  of  the  Commissaries,  whidi  had  allowed  a 
proof,  sustained :  that  the  Deposer  has  found  this  to  be  the  hct 
from  the  appeal  cases  of  these  parties  appointed  to  be  heard  in 
March  1752.  It  is  indeed  said  in  the  case  of  Mrs.  Jean  Campbdl, 
that  the  Interlocutors  complained  of  were  reversed  by  consent 
of  her  counsel,  but  it  is  however  certain  that  the  question  returned 
to  the  Court  of  Session  and  the  Commissaries,  when  the  Inter- 
locutor allowing  Magdalen^  Cochrane  or  Kennedy  a  proof  of  her 

maifiage^ 
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HOBBRT       marriage,  was  followed  out,  a  proof  accordinglj  taken,  and  upon 
HAMiLTow,    t),e  25th  January  1751,  the    Commissaries  found   that  Mrs. 
'*^*  Magdalene  Cochrane  had  not  proved  her  prior  marriage  libelled, 

and  therefore  dismissed  her  process,  and  found  in  favour  of  the 
marriage   of  Mrs.  Jean   Campbell    and   the    Intimacy   of  ker 
daughter.     This  sentence  was  also   submitted  to  the  Court  of 
Session,  and  thereafter  was  i^ipealod  to  the  House  of  Lords,  and 
was  afiinned.     Tluit  in  adverting  therefore  to  this  case,  it  must 
be  remembered  that  the  point  reported  by  Falconer,  namely,  that 
Mrs.  Cochrane  was  barred  personali  exceptione  did  not  ultimately 
stand,  she  being  allowed  to  prove  her  marriage ;  and  this,  the 
Deposer  conceives,  is  agreeable  to  the  law  of  Scotland  as  it  now 
stands.  Mrs.  Cochrane,  as  the  Commissaries  found,  did  not  prove 
her  prior  marriage,  and  though  the  circumstances  in  which  she 
was  placed  appear  from  the  appeal  cases  referred  to  to  have  been 
extremely  hard,  those  on  the  other  hand  which  in  the  Respond- 
ent's apprehension  were  the  most  adverse  to  her,  (supposing  they 
are  correctly  stated  in  the  cases)  were  that  Mrs.  Cochrane  had 
by  her  conduct  upon  different  occasions  several  years  subsequent 
to  her  alleged  marriage  treated  Mrs.  Jean  Campbell  as  Captain 
Campbeirs  wife,  thereby  acknowledging  her  as  such.    That  the 
Respondent  is  aware  that  this  &ct  might  have  had  much  weight 
in  the  comparative  estimation  of  the  proof  brought  by  the  parties, 
in  so  far  as  it  might  perhi^  from  thence  be  inferred,  that  such 
conduct  betrayed  a   consciousness  upon  Mrs.  Cochrane's   part 
that  she  was  not  Captain  Campbell's  wife.    The  Respondent  con* 
vcives  that  the  decision  upon  the  first  point  in  the  above  case  is 
so  £ar  applicable  to  the  pres^it  one,  that  the  Plaintiff  is  not 
barred  personali   exceptione    from    proving    her    alleged    prior 
marriage  with  the  Defendant :  but  it  is  impossible  for  him  to  say, 
whether  the  decision  upon  the  second  point  in  the  above  case  is 
in  any  respect  applicable  to  the  present  question,  as  he  is  xiot 
put  in  possession  of  all  the  circumstances  that  may  have  taken 
place  between  the  Plaintiff  and  Defendant  subsequent  to  her 
alleged  marriage,  and  in  particular,  he  does  not  know  whether 
or  not  she  has  acknowledged  Miss  Manners  as  the  Defendant's 
wife. 

2,  3.  To  the  second  and  third  of  the  said  further  additional 
Interrogatories  this  Respondent  answereth  and  saith,  that  as  he 
has  adverted  to  the  cases  referred  to  in  his  answer  to  the  second 
of  the  additional  Interrogatories,  it  is  only  necessary  to  observe 
further,  that  these  cases  do  not,  in  his  opinion,  prove  that  either 
in  tlie  year  1696  or  1749»  a  marriage  reatiBg  upon  a  promiae 

and 
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and  subsequent  copula  could  be  defeated  by  another  marriage      bobbit 
entered  into   by  the  man  as  a  medium  impedimentum;  and  it    Hamilton, 

SUA- 

&rther  appears  to  him,  that  the  decision  upon  the  first  point      ' 
in  the  case  of  Campbell  contra  Cochrane,  is  advene  to  that 
doctrine. 

4.  To  the  fourth  of  the  said  further  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  he  is  well  acquainted 
with  this  article  of  Lord  Kaimes*s  Elucidations,  but  though  it 
is  like  all  that  author  s  writings,  an  ingenious  argument,  it  is  in 
some  places  incorrect ;  particularly  where  he  says,  that  a  low  woman 
may  succeed  in  proving  a  promise  cum  copula^  by  witnesses  of 
her  own  rank,  which  is  not  the  law,  as  his  Lordship  may  have 
known  from  the  case,  26th  Nov.  1 755,  Smith  contra  Grierson. 
That  it  is  impossible  for  the  Respondent  to  say  whether  the 
circumstance  of  the  subsequent  marriage  with  Graite  being  a 
clandestine  one,  had,  as  Lord  Kaimes  insinuates,  weight  with 
the  judges  ;  nothing  of  that  kind  appears  firom  the  report,  which, 
as  already  mentioned,  bears,  that  the  case  was  taken  up  entirely 
upon  the. general  point:  and  as  the  Respondent  holds  it  to  be 
6xed  law,  that  a  promise  and  subsequent  copula  constitute  a 
marriage,  he  does  not  think  that  Lord  Kaimes*  argument  in  a 
case  similar  to  that  of  Grinton  would  be  successful. 

R.  HAMILTON. 

15  August  1809. 

Repeated  and  acknowledged  at  Edin- 
burgh, before  me  the  undersigned 
Wm.  Coultbb,  Lord  Provost. 

In  the  presence  of  me,  Habrt  Davidson, 
Not.  Pub.  and  Actuary  Assumed. 


Qn  the  Libel  and  Exhibits  given  on  behalf  of 

Mrs.  Dalrymple. 

7th  June  1809. 
DAVID  HUME,  Esq.  of  the  City  of  Edinburgh,  Advocate,        ryAVw 
aged  fifiy-two  ye^rs,  a  Witness,  produced  and  sworn,  deposes  and        humb, 
says,  that  he  has  practised  as  an  Advocate  before  the  Supreme  bso. 

Court  of  Session  in  Scotland  since  1780,  and  that  he  has  occupied  ^"" 

the  Chair  of  Professor  of  Scots  Law,  and  read  lectures  as  such  in 

the 


BfiOb 


64  APPEMMX. 

OAVio        the  Univeraity  of  Ekiinburgh  since  December  1 786  ;  and  furdier 
HUME,        to  the  eleventh  article  of  the  said  Libel  he  deposes  and  sajrs,  that 
he  has  attentively  perused  and  considered  the  several  Exhibits 
annexed  to  the  Libel,  and  that  in  the  law  of  Scotland  marriage 
is  considered  as  an  ordinary  civil  contract  which  is  completed  by 
the  interposition  of  the  consent  of  parties,  provided  this   take 
place   unequivocally,   seriously^   and    dehberately,   and    with  a 
genuine  purpose  immediately  to  establish  the  relation  of  husband 
and  wife,  and  not  to  engage  only,  or  betroth  themselves  to  marry, 
at  some  future  time.     That  a  marriage  may  thus  be  effectually 
made  in  Scotland,  without  the  form  of  celebration  by  a  clergy- 
man, and  without  the  use  of  any  precise  ceremony  or  solemnity 
even  of  a  civil  nature,  and  in  any  way  wherein  the  explicit  and 
mature  consent  of  parties  is  gravely  exchanged.     That  with  re^ 
spect  to  the  evidence  of  the  proper  matrimonial  consent  having 
passed  between  the  parties,  the  practice  of  the  law  of  Scotland  is 
not  limited  by  strict  or  scrupulous  rules,  but  allows  the  fact  to  be 
vouched  or  inferred  in  sundry  modes  of  evidence,  by  public  coha- 
bitation^ under  the  character,  or  as  it  is  termed  the  habit  and  re* 
pute^  of  man  and  wife :  by  writings  of  mutual  acceptance  as 
•pouses  de  prasentU  by  mutual  written  declarations  or  acknow- 
ledgments of  marriage,  by  a  series  of  letters,  such  as  in  th^r 
contents  and  mode  of  address  and  subscription  either  express  or 
virtually  imply  an  acknowledgment  of  marriage ;  by  verbal  de- 
claration also  before  a  magistrate,  or  made  on  some  suitable  and 
serious  occasion  before  creditable  witnesses  called  by  the  parties 
for  that  purpose.     That  whether  the  writings  executed  by  the 
parties  are  in  the  form  of  mutual  and  present  acceptance  of  each 
other  as  spouses,  or  in  that  of  a  declaration  of  marriage  as  already 
made,  is  no  wise  material;  for  still  such  writings  are  evidence 
under  the  hand  of*  parties,  and  to  each  against  the  other,  that  th^ 
just  matrimonial  consent  has  passed  between  them  in  substance 
though  not  in  form :  the  voluntary  execution  of  such  declarations 
is  a  virtual  consent  of  the  parties  as  at  that  date  to  stand  in  the 
relation  of  married  persons.     That  more  especially,  regard  is  paid 
to  declarations  or  acknowledgements  of  marriage  whether  oral  or 
written,  where  it  appears  that  they  haVe  been  followed  with  or 
accompanied  by  the  parties*  carnal  knowledge  of  each  other  :  not 
that  such  intercourse  is  regarded  as  the  seal  or  aceomphshment  of 
the  contract  or  indispensible  to  its  validity,  but  as  a  material  in- 
gredient of  evidence  to  shew  that  it  was  meant  and  understood 
between  the  parties,  that  they  were  actually  man  and  wife  from 
that  time,  and  not  engaged  or  under  promise  only.     That  it  is 
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however  carefully  to  be  observed  witk  respect  to  all  these  several        n^viD 
modes  of  evidence,  virhether  oral  or  written,  that  they  are  liable  to       hume, 
be  controiiled  and  expounded  by  other  writings,  if  such  there  be, 
of  a  contrary  import,  which  have  passed  between  the  parties,  or  "" 
by  facts  and  circumstances  of  a  different  tendency  in  the  after 
conduct  and  proceedings  of  parties,  whereby  it  becomes  necessary 
for  the  judge  to  take  a  complex  view  of  .the  whole  case,  and  to 
determine  on  the  whole  series  of  evidence  and  circumstances,  whe- 
ther by  the  writings  and  acknowledgements  which  passed  between 
the  parties,  they  did  or  did  not  truly  intend  to  become  man  and 
wife,  and  did  or  did  not  consider  themselves  as  being  in  that  rela- 
tion to  each  other.    That  among  other  circumstances,  which 
weigh  in  tliis  point  of  view,  the  absence  of  carnal  intercourse,  is 
always  one  of  some  moment ;  but  that  although  unfavourable  to 
the  plea  of  marriage,  this  circumstance,  in  the  Deponent's  opinion, 
is  not  of  itself  decisive,  but  may  be  made  amends  for  by  the  other 
evidence  in  the  case,  and  more  especially  where  reasonable  mo- 
tives of  prudence  or  the  like  can  be  assigned  for  such  forbearance. 
That  in  illustration  of  the  general  principle  above-mentioned,  the 
Deponent  may  take  notice  of  the  following  judgments  which  ap- 
pear in  the  printed  collections  of  reports,  the  case  of  Inglis  and 
Robertson,  3d   March   1 786,   the  case  of  £dmonstone  contra 
Cochrane,   15th   May   1804,  and  the  case  of  M*Adam   contra 
M^\dam,  4th  March  1807>  whereof  the  last  was  a  case  of  mere 
verbal  declaration ;  and  that  the  Deponent  has  had  occasion  to  ob- 
serve sundry  other  judgments  to  the  same  effect,  whieh  have  not 
been  reported :  the  case  of  Peggy  Ferguson  contra  David  M'Kie* 
(2d  August  1781,)  being  a  case  of  verbal  declaration,  that  of 
^Elizabeth  Richardson  contra  John  Irving,    (3d  August  1785,) 
that  of  Elizabeth  Ritchie  contra  James  Wallace,   (13th    June 
1792,)  and  that  of  Sibella  Atkinson  contra  John  Brown,  (6th 
July   1 787,)  being  three  cases  of  written  declaration.    That  the 
Deponent  does  not  consider  the  judgment  of  the  House  of  Lords 
in  the  case  of  More  and  M'Innes,  (25th  June  1781,)  nor  the 
judgment  of  that  House  in  the  case  of  Taylor  and  Kello,  (16th 
f  eb.  1787,)  as  in  anywise  to  the  impeachment  of  the  leading 
principle  of  the  law  of  Scotland  respecting  the  constitution  of 
marriage,  for  in  both  instances  the  judgment  of  the  House  of 
Xiords  h  expressed  in  cautious  and  detailed  terms,  such  as  save 
the  principle,  and  rest  the  decision  on  the  particular  circumstances 
of  these  oases,  as  yielding  evidence  in  the  case  of  More,  that  his 
declaration  was  meant  as  a  blind  only  to  (he  world  to  protect  the' 
woman  during  her  pregnancy;  and  in  Taylor  and  Kello^s  case  that 
VOL.  II.  e  the 
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DAVID         the  writings  were  not  intended  by  either  party,  or  understood  by 
HUME,         ^j|g  other  as  a  final  agreement.    That  the  Deponent  regards  in 
the  same  light  the  case  of  M*Laughlane  and  Dobson,  6th  Decem- 
ber 1796,  where  the  conduct  of  parties  had  been  variable  and 
contradictory,  and  no  carnal  intercourse  had  taken  place :  de- 
,  poses,  that,  by  the  law  of  Scotland,  marriage  may  also  be  efifectuaUy 
contracted  by  means  of  a  mere  promise  of  marriage  subsequenit 
copuld,  the  law  presuming,  in  these  circumstances,  (such  is  the 
language  of  systematic  authors  and  recognized  in  practice)  that  the 
carnal  intercourse  is  accompanied  with  the  exchange  of  the  pro- 
per matrimonial  consent  de  jjr<Bsenti,  and  takes  place  in  reliance 
on  it.     That  agreeably  to  this  principle  the  effect  of  copula  fol- 
lowing on  a  promise  is  not  merely  to  bind  the  promise  and  beget 
an  effectual  obligation  to  marry,  but  to  make  an  actual  marriage 
from  the  time  of  the  copula,  to  the  effect  of  disabling  both  parties 
from  contracting  any  other  marriage ;  and  that  in  the  case  of 
Pennycook  contra  Grinton  and  Graite,  (15th  Dec.  1752,)  a  mar- 
riage celebrated  by  a  clergj-man  and  followed  with  procreation  of 
a  child,  was  annulled  accordingly  in  respect  of  the  man  s  prior 
marriage  to  another  woman,  the  pursuer,  which  was  constituted 
by  promise  and  copula  only ;  that  applying  these  principles  to  the 
present  case  the  Depot^ent  is  of  opinion  that  the  mutual  acknow- 
ledgment of  marriage  in  the  Exhibit,  No.  2,  and  the  renewed 
acknowledgment  in  the  Exhibit,  No.  10,  accompanied  with  camal 
intercourse  between  the  parties  proved  or  admitted,  and  the  vari- 
ous acknowledgments  express  and  impHed   in  the  Defendant's 
several  letters,  the  other  twelve  Exhibits,  do  constitute  a  valid  and 
effectual  marriage  by  the  law  of  Scotland.     The  said  Exhibits, 
No.  2  and  No.  10,  being  evidence  under  the  hand  of  the  parties^ 
and  to  each  against  the  other,  that  the  proper  matrimonial  con- 
sent making  them  immediately  man  and  wife,  had  passed  between 
them  ;  and  these  writings  being  themselves  virtually  and  in  sub- 
stance the  exchange  of  such  consent  de  prasentL     That  the  De- 
ponent does  not  discover  any  sufficient  groimds  for  considenng 
the  said  declarations.  No.  2  and  No.  10,  otherwise  than  as  seri- 
ous and  deliberate,  and  intended  immediately  to  establish    the 
relation  of  husband  and  wife  between  the  parties ;  and  more 
especially  this  purpose  and  understanding  of  the  parties  may  be 
inferred  from  the  cu-cumstances,  if  proved  or  admitted,  of  camal 
intercourse  having  taken  place  in  pursuance  of  those  declarations  ; 
and  further,  that  the  series  of  letters  from  the  Defendant  bearjne 
repeated  and  strong  acknowledgments  of  marriage,  both  express 
and  implied,  mark  a  settled  resolution  and  habit  of  mind  on  the 
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subject,  and  not  a  transient  or  wavering  purpose  only ;  that  the  david 
Deponent  observes  that  in  some  of  the  letters,  especially  in  Nos.  humb, 
5  and  6j  some  expressions  are  interspersed  which  may  seem  to  ^^^' 

savour,  in  some  measure,  of  an  understanding  on  the  Defendant's  " 

part,  that  he  was  under  promise  or  engagement  only»  but  these 
are  outweighed  by  earnest  and  more  pointed  contrary  declara- 
tions in  the  same  and  other  letters,  and  more  especially  by  very 
serious  ones,  in  Nos.  13  and  14 ;  and  further,  that  these  loose  and 
equivocal  words  seem  to  relate  to  the  Defendant's  promises  and 
engi^ements  to  make  a  public  acknowledgement  of  his  marriage  as 
soon  as  might  be,  and  are  also  probably  accounted  for  on  this  footing 
that  the  marriage  was  private,  and  the  documents  of  it  under  the 
power  of  the  Plaintiff,  and  that  the  parties  were  imperfectly  instruct- 
ed in  the  law  of  the  case,  so  as  not  to  know  whether  it  might  not  b6 
possible  to  dissolve  and  Undo  the  connection  by  mutual  consent,  or 
by  the  Plaintiff's  destroying  the  written  evidence  of  it  in  her  pos- 
session. But  that  on  the  whole  series  and  contents  of  the  letters^ 
they  do  appear  to  the  Deponent  not  to  invalidate  or  counteract 
the  Declarations,  No.  2.  and  No.  10,  but  rather  to  vouch  the 
Defendant's  understanding  that  he  was  irrevocably  married  there^ 
by,  and  his  consent  so  to  be,  if  the  law  permitted  it  to  be  done  in 
that  fashion.  That  the  Deponent  however  thinks  it  proper  to 
add,  that  if  a  process  of  declarator  of  marriage  at  the  Plaintiff*^ 
instance,  and  grounded  on  these  several  documents,  were  depend- 
ing in  the  Consistorial  Court  of  *  Scotland,  or  in  the  Court  of 
Session  there,  the  course  of  proceeding  would  be  to  compel  the 
Defendant,  Dalrymple  the  husband,  to  produce  the  letters  by  him 
received  from  the  Plaintiff  in  return,  and  if  such  letters  were  pro- 
duced and  were  found  to  contain  assertions  on  her  part  of  her 
freedom  from  the  i&atrimonial  tie,  and  an  explanation  of  her 
understanding  of  the  mutual  acknowledgements  of  parties  as 
having  always  been  to  promise  and  contract  defuturo  only  —  this 
might  be  sufficient  to  apply  and  expound  these  ackuowledg'^ 
inents  accordingly.  That^  oh  the  other  hand,  if  the  Defendant 
being  called  on  to  produce  the  Plaintiff's  letters,  upon  oath' 
•denied  his  receipt  or  possession  of  any  such,  or  alleged  that  he 
had  lost  or  destroyed  them,  the  case  would  then  be  determined 
on  the  documents  exhibited  for  the  pursuer.  Further  this 
Deponent  deposes  and  says,  that  the  mutual  promise  of  marriage 
eonuined  in  the  Exhibit,  No.  1.  being  de  futuro  only,  is  not  of 
itself  sufficient  to  make  a  marriage  by  the  law  of  Scotland,  of 
«ven   to  b^t    a  valid  obligation  to  marry ;  but  that  the  said 
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DAVID       written  promise,  followed  witfa  carnal  copula,  profed  or  adminwi, 
MVUZf        tft  sufficient  in  die  law  of  Scollaod  to  constitute  a  ralid  maniage 
fcfro*         Croxn  the  date  of  such   copnla,  so  as  eflfectualhr  to  diiahlr  both 
'  partiei  from  contiactin^  any  ocber  marriage,  and  this  indepen* 

deuily  of  the  effect  of  the  said  £xhibits.  No.  2.  and  No.  10,  as 
an  exchange  or  an  oidence  of  the  proper  and  present  matiimo- 
nial  consent.  That  the  said  Exhibits,  No.  2.  and  No.  10,  sup- 
posing them  not  sufficient  documents  of  an  immediare  marriage, 
are  however  certainly  &t  least  equivalent  to  a  renewed  promise  of 
marriage,  and  if  followed  either  of  them  with  copula  proved  or 
admitted,  do  in  like  manner  constitute  a  marriage,  independoidj 
of  the  promise.  No.  1 . 

DAVTD  HUME. 


The  same  Witness  examined  on  the  Interrogatories  given  oo 
behalf  of  John  William  Henry  Dalrymple,  Esq.  the  other 
Party  in  this  Cause. 

1.  To  the  first  of  the  said  Interrogatories  this  Respon- 
dent answcrcth  and  saith,  that  he  considers  the  constitu- 
tion of  marriage  by  the  consent  of  parties  seriously  and  6t 
prasenti  interposed,  as  a  genuine  article  of  the  common  Ijslw  of 
Scotland,  from  the  period  at  least  of  the  Reformation,  and  that  he 
is  not  acquainted  with  any  eridence  of  the  priest's  blessing 
having  been  reckoned  indispensable  in  Scotland  (though  it  was 
regular  and  laudable)  even  in  the  Catholic  times.  That  the  only 
variation  of  practice  the  Deponent  knows  of,  is,  that  for  the  last 
twenty  years,  or  thereby,  there  has  been  somewhat  a  greata* 
readiness  in  the  Court  to  admit  evidence  in  controul^or  explanatioQ 
of  the  written  declarations  of  parties. 

2.  To  the  second  of  the  said  Interrogatories  this  Respondent 
answercth  and  saith,  that  the  law  on  this  head  is  Xo  be  collected 
from  the  works  of  those  authors  who  have  written  concerning  the 
Law  of  Scotland,  and  from  the  decisions  of  the  Court  of  Session, 
and  of  the  House  of  Lords,  in  cases  of  marriage;  and  that  the 
Deponent  has  formed  his  own  opinion  on  these  grounds  accord- 
ingly- 

3.  To  the  third  of  the  said  Interrogatories  this  E^ 
spondent  answereth  and  saith,  that  no  such  thing  is  recc^nised 
in  the  Law  of  Scotland,  as  an  irrevocable  obligation  to  marry : 
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that  to  be  at  all  available,  ^e  consent  to  marry  must  be  deprctsentU         savid 
and  the  most  solemn  promise  of  marriage  defuturo  xmder  the  hand         HUMr, 
even  of  the  party,  not  only  is  not  effectual  to  compel  solemniza- 
tion of  marriage,  or  to  authorize  a  decree  of  declarator  of  marriage 
in  case  of  refusal  to  solemnize,  but  is  not  even  a  ground  of  action 
of  damage  in   solatium  of  the  disappointment,  though   it  may 
ground  a  decree  for  such  actual  and  patrimonial  damage,  (the  eX" 
pence,  for  instance,  of  wedding-clothes,  and  the  like,)  as  the 
complainef  can  shew  in  the  case.     That  though  parties  are  thus ' 
at  freedom,  rebus  integris^  to   fulfil  or  desert  their  promise  of 
marriage,  yet  when  copula  follows  in  reliance  on  such  promise, 
the  law  infers  and  presumes  the  exchange  of  the  proper  consent 
de  prasenti,  as  at  the  time  of  the  copula,  and  thus  holds  the 
parties  are  married  from  thenceforward,  and  disabled  from  con- 
tracting any  other  marriage. 

4.  To  the  fourth  of  the  said  Interrogatories  this  Re- 
spondent answereth  and  saith,  that  he  has  already  said  that 
rebus  integris  the  most  express  promise  of  marriage  is  always  revo- 
cable on  either  side,  and  in  no  wise  hinders  either  party  from 
contracting  marriage  with  some  other  person. 

5.  To  the  fifth  of  the  said  Interrogatories  this  Respon- 
dent answereth  and  saith,  that  it  is  substantially  answered  in  the 
answers  to  the  third  and  fourth  Interrogatories,  and  that  the 
promise  becomes  void  by  the  repentance  of  the  party  promiser,. 
though  he  or  she  may  not  be  able  to  allege  any  change  of  circum- 
stances in  justification  or  excuse. 

G.  To  the  sixth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  he  cannot  well  make  an  answer,  in 
matter  of  law,  in  terms  so  broad  and  indiscriminate  as  the 
Interrogatory  seems  to  require,  but  with  respect  to  the  effect  of  a 
promise  and  copula  taking  place  in  Scotland,  and  with  a  woman 
native  of  Scotland  and  domiciled  there,  that  in  his  opinion  there- 
is  no  room  for  distinguishing  in  favour  of  the  man^  on  the  ground 
merely  of  his  being  a  domiciled  Englishman,  and  not  possessed  of 
any  property  or  effects  in  Scotland,  nor  on  the  ground  merely 
of  his  afterwards  marrying  another  woman  in  England.  Further 
deposes,  that  he  cannot  give  it  as  his  opinion,  that  in  a  com- 
petition between  a  marriage  made  by  promise  and  copula  in 
Scotland,  apd  a  marriage  made  afterwards  regularly  by  the  man: 
in  England,  the  validity  of  the  former  depends  on  the  circum- 
stapces  of  the  first  wife  having  previously  obtained  a  decree  of 
the  court  'declaring  her  marriage ;  and  that  it  would  not  be  just 
that  any  such  prejudice  to  the  right  of  the  first  wife  should 
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OAvio        follow  on   her  delay   to  ask  such  decree,   which  delay  may  be 
HUMS,        owing  to  her  entire  reliance  on  the  man's  honour,  or  may  be  in 
compliance  with  his  injunctions,   or  be  matter  of  agreement 
between  them  for  prudential  reasons.     That  when  obtained,  such 
decree  of  declarator  publishes  only,  and  executes,  and  does  not 
form  the   relation,  and  thus  the  decree  draws  back  and  attaches 
to  the  date  of  those  facts  that  are  the  substance  and  bottom  of 
the  case,   and  on  which  the  law  grounds  its  presumption  of  a 
consent  de  prascntL     Deposes  and  says,  that  one  question  of 
some  difficulty  may  however  be  imagined,  in  the  case  of  the  first 
wife  being  in  the  certain  and  special  knowledge  of  the  man  s 
addresses  afterwards  to  another  woman,  and  by  her  silence  and 
pourse  of  conduct  decidedly  acquiescing  in  his  second  marriage ; 
and  certainly  in  any  case  where  the  first  marriage  is  doubtful,  and 
matter  of  inference  only  from  a  number  of  collateral  particulars, 
such  acquiescence  will  go  far  against  the  woman,  not  as  a  renun- 
ciation of  the  state  of  wife,  or  a  bar  in  limine  to  her  claim,  but  as 
matter  of  real  evidence  that  she  never  had  intended  or  understood 
herself  to   be  the  man's  wife ;    and  on   this  ground,   in   some 
measure,  went  the  ultimate  judgment  in  the  case  of  Napier  contra 
Napier,  (Nor.  1800,  and  June  1801,)  where  a  marriage  regularly 
celebrated,  and  followed  with  the  procreation  of  many  children, 
was  attempted   to  be   set  aside   in  respect  of  the  man's  alleged 
prior  marriage,  made  by  cohabitation  only  with  another  woman 
under  the  character  of  wife,   which  woman  had  acquiesced  for 
years  in  the  second  marriage,  though  dwelling  in  the  same  town 
with  the  other  parties:  but  that  in  the  case  of  an  explicit  written 
promise  of  marriage,  followed  with  copula,  which  is  not  of  the  same 
ambiguous  description,  the  Deponent  sees  great  difficulty  in  the 
way   of  sustaining  the  plea  of  personal  objection  as  in  bar  of  the 
first  wife,  whose  state  once  duly  contracted,  is  immutable,  and 
pannot  even  expressly  be  renounced,  and  much  less  by  any  sort 
of  implication  ;  and  this  difficulty  increases  in   the  case  of  there 
being  issue  of  the  first  marriage.     That  it  is  true  the  plea  of  per- 
sonal objection  was  sustained  in  the  Court  of  Session,  in  the  case 
of  Campbell  of  Carrick,  28th  of  July  J  747,  where  the  first  wife 
had  lived  for  years  in  the  neighbourhood  and  in  the  society  of  the 
second,  but  that  judgment  was  reversed  in  the  House  of  Lords, 
and   the  parties  were  sent  to  proof  upon  the  case.     That  upon 
the  whole,  in  the  case  of  the  man  contracting  a  second  marriage 
in  England,  while  ^the  first  wife  continued  to  reside  in  Scotla^^, 
and  is  thus  presumably  ignorant,  or  has  had  an  imperfect  know- 
ledge of  th^  ipai^'s  addresses,  the  Deponent  sees  no  sijfficient 
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reason,  and  knows  no  authority  for  sustaining  the  plea  of  personal        david 
objection  against  the  woman.  hume, 

7.  To  the  seventh  of  the  said  Interrogatories  this  Respondent  eso. 
answereth  and  saith»   that  such  a  declaration  if  direct,  and  ex-  -~^— 
plicit,  is  good  eridence  against  the  man  under  his  own  hand, 

that  the  proper  matrimonial  consent  making  the  woman  his  law- 
ful wife  has  already  passed  between  them,  as  well  as  in  substance, 
the  delivery  of  such  consent  to  the  woman  is  the  expression  of 
his  present  consent  to  stand  to  her  in  that  relation,  and  that  it 
thus  makes  an  immediate  marriage. 

8.  To  the  eighth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  copula  following  on  such  a  declaration, 
which  is  more  than  equivalent  to  a  promise,  is  in  that  point  of 
view  sutficient  to  make  a  marriage  by  promise  and  copula ;  and  that 
consummation  accompanying  such  a  declaration,  whether  before 
or  after,  is  a  powerful  ingredient  of  evidence  in  confirmation  of 
the  declaration,  as  importing  an  immediate  marriage,  and  not  an 
engagement  6nly. 

9.  To  the  ninth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  as  a  marriage  may  be  effectually  con- 
stituted by  means  of  a  series  of  letters,  as  between  husband  and 
wife,  so  when  such  a  correspondence  follows  on  a  written  declara- 
tion of  marriage,  those  two  modes  of  evidence  mutually  strengthen 
each  other,  and  take  the  case  out  of  the  notion  of  a  mere  engage- 
ment to  marry. 

10.  To  the  tenth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  it  has  already  been  said  in  his  deposi- 
tion in  chief,  that  written  declarations  of  marriage,  how  explicit 
soever,  are  liable  to  be  controuled  and  expounded  by  the  cor- 
respondence of  parties,  or  by  evidence  in  the  conduct  and  be- 
haviour of  parties  tending  to  shew  that  it  was  not  their  meaning, 
nor  was  it  so  understood  or  agreed  between  them,  that  they  were 
actually  married.  Further  this  Respondent  saith,  that  such 
questions  are  very  nice  and  circumstanUal,  and  require  a  studied 
attention  to  all  the  expressions  used  by  the  parties  in  th^ir  letters, 
and  all  the  possible  meanings  of  those  expressions  and  the  mo- 
tives of  parties  to  use  them.  That  the  Respondent  would  not 
consider  it  as  materially  shaking  a  declaration  of  marriage^  that 
the  parties  in  their  letters  alluded  to  a  purpose  of  future  pablie 
celebration,  this  being  matter  of  decency,  and  for  better  repole 

^in  the  world,  as  well  as  for  the  quiet  of  the  woman^s  mind*  who, 
though  fast  bound  in  law,  may  still  feel  humble  and  uneasy  as  long 
as  the  priest  has  not  done  his  office.     That  neither  would  the 
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DAVID  Deponent  consider  it  as  materially  shaking  a  declaration  of 
uuME»  marriage,  that  either  party  afterwards  expressed  fears  of  deser-' 
tion,  the  evidence  of  the  marriage  in  such  cases  being  under 
the  power  of  the  parties,  and  liable  to  accidents,  and  they, 
uncertain  in  some  measure,  concerning  the  decision  of  thcr 
Law  upon  their  case,  no  matter  how  positive  and  serious  their 
-purpose  may  have  been  to  be  instantly  married  by  the  writing 
thcj^  exchanged. 

DAVID  HUME. 


The  same  Witness  examined  on  the  additional  Inter- 
rogatories given  on  behalf  of  John  William  Henry 
Dalrymple,  the  other  Party  in  this  Cause. 

1.  To  the  first  of  the  said  additional  Interrogatoues,  this  Re- 
spondent answereth  and  saith,  that  these  five  sections  of  Sir 
Thomas  Craig's  Treatise  de  Feudis  appear  to  the  Respondent  to 
contain  a  good  deal  of  desultory  discourse  concerning  marriage 
and  legitimacy,  and  that  sundry  somewhat  rash  opinions  are 
given  there  upon  speculative  points,  which  had  not  been  tried  in 
Craig's  time,  and  remain  mitried  still,  and  are  nice  and  open  to 
^fference  of  opinion.  That  Craig  is  however  good  authority  for 
the  case  of  Edward  Younger  related  in  the  nineteenth  section, 
being  a  decision  given  in  his  own  time  on  the  matter  of  mar- 
riage contracted  by  promise  subsequente  copuld ;  and  although  it 
appears  that  the  course  taken  in  that  instance,  and  probably  the 
usual  course  taken  at  that  time,  was,  that  the  court  gave  decree 
for  solemnization  of  the  marriage,  yet,  in  the  Respondent's  opi- 
nion, this  was  directed  by  the  Consistorial  Court  out  of  regard  to 
civil  order  and  decency,  and  for  the  sake  of  notoriety  only,  and 
not  upon  the  notion  that  the  state  of  parties  was  not  already 
irrevocably  fixed  by  the  promise  and  copula:  and,  indeed, 
that  in  Craig's  own  opinion,  neither  the  solemnization,  nor  the 
decree  for  it,  was  indispensable ;  and  that  the  marriage  was  truly 
made  by  the  promise  and  copula  themselves,  s^pears  from  the 
opinion  he  gives  at  the  head  of  the  nineteenth  section,  viz.  That 
a  ohild  is  lawiid  who  is  procreated  after  contract  of  marriage  and 
proclamation  of  banns,  if  the  father  die  before  the  appointed  day 
of  marriage.  That  to  the  Respondent,  the  notion  of  decreeing 
to  solomnize  a  marriage,  that  is  to  say,  compelling  a  person  to 
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give  hb  consent  out  of  love  and  affection,  to  lire  all  his  days  with  davio 
a  certain  woman,  appears  somewhat  strange.  That  the  decree  hum b, 
cannot  command  the  will  of  the  man,  and  there  is  no  species  of  eso. 

diligence  by  which  ii  cau  be  carried  into  execution ;  and  if  the  — — — 
iQan  ij  thus  to  be  married  in  the  end,  without  the  help  of  a  true 
and  real  consent  de  prasenti^  and  by  means  of  a  feigned  and  pre- 
sumed consent,  it  is  more  reasonable  to  apply  that  presumption 
to  the  time  of  the  promise  and  copula,  which  are  the  bottom  and 
make  the  juntice  of  the  case,  than  to  the  date  of  the  decree,  which 
does  but  publish  and  declare  these  facts ;  that  the  form  of  de* 
creeing  for  celebration,  has  therefore  been  laid  aside  in  later 
times,  as  an  unmeaning  and  unnecessary  circuit,  and  this  change 
of  practice  this  Respondent  considers  as  one  in  point  of  form, 
and  not  in  the  substance  of  the  thing. 

2.  To  the  second  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,   that  Lord  Stair*s  Exposition 
of  the  Grounds  of  the  Law  of  Scotland  respecting  marriage  by 
promise  and  copula,  appears  to  the  Respondent  to  be  sound  and 
correct,  viz.  That  it  proceeds  on  the  presumption  of  things  passing 
at  the  time  of  copula  out  of  the  state  of  promise  defuturo,  into 
that  of  actual  marriage  by  consent  de  pr^uenti.    That  this,  as  the 
Respondent  understands,  is  tiie  established  doctrine  now,  equally 
as  it  was  in  Lord  Stair  s  time,  and  according  to  the  Respondent's 
notes  of  the  opinions  of  the  judges  in  M^Adams  case^  the  law  was 
so  delivered  by  Lord  Meadowbank   (13th  Nov.  1806),  ''  The 
notion  of  law  is,  that  copula  Ls  the  consummation  of  a  consent 
'  de  praseniU  which  is  thence  presumed.      It  is  not  on  the 
notion  of  barring  locus  penitentia.**    That  it  is  plain  that  Lord 
Stair  himself  did  not  understand  his  doctrine  to  be  inconsbtent 
with  that  of  Craig  ;  for,  in  the  latter  of  the  two  passages  referred 
to  in  this  query,  he  founds  upon  Craig*s  authority,  and  the  case 
of  Edward  Younger,  and  this  in  connexion  \rith  his  own  principle 
of  a  presumed  consent  de  prcesenti.    That  in  like  manner,  in  the 
former  passage  (Book  1 .  tit.  iv.  §  6.),  and  still  in  confirmation  of 
his  own  principle,  Lord  Stair  takes  notice  of  a  case  in  Nicholson's 
collection,  where  the  like  course  was  taken  of  decreeing  for 
celebration  on  the  grounds  of  tiie  mans  written  acknowledgments 
of  marriage  and  his  procreation  of  children ;  that  the  Respondent 
understanding  that,  in  both  instances,  the  decree  for  celebration 
was  given  out  of  regard  to  order  and  example  only,  does  consider 
the  authority  of  Craig  as  no  wise  inconsistent  witii  the  principle 
or  reason  assigned  by  Stair. 
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DAVID  '  3,  4,  5,  6,  7,  8,  9.    To  the  third,  fourth,  fiftii,  sixth,  seventh, 

quMB,        eighth  and  ninth  of  the  said  additional  Interrogatories  this  Re- 
'^^  spondent  answereth  and  saith,    that   the  case  of  Grinton  and 

"  Graite  was  argued  by  counsel  of  great  eminence,  and  when  very 

able  judges  sat  on  the  bench;  and  the  Deponent  has  always 
considered  that  judgment  as  having  been  deliberately  given,  and 
upon  the  general  question  of  law,  and  not  in  respect  of  any  spe* 
cialty^  favourable  to  the  woman  pursuer  (such  as  the  nonprocla- 
mation  of  banns),  and  as  decisive  therefore  of  the  proper  cha- 
racter and  effect  of  a  marriage  made  by  promise  and  copula.  That 
if  the  like  quesUon  were  to  occur  again  in  the  Court  of  Session, 
the  judges,  in  his  opinion,  ought  not,  and  as  far  as  the  Respond- 
ent can  judge,  would  not  think  themselves  at  freedom  to  depart 
from  that  precedent,  or  to  reconsider  the  question  on  a  hear- 
mg  in  presence,  or  in  any  other  shape.  That  the  only  case, 
80  far  as  the  Respondent  knows,  in  any  degree  of  a  similar  nature, 
Tirhich  has  since  been  tried,  is  that  of  Napier  contra  Napier 
already  referred  to,  in  November  1800,  and  June  1801  ;  but  here 
the  prior  marriage  was  to  be  inferred  from  a  cohabitation  of  a 
very  ambiguous  kind,  between  a  soldier  and  a  womam  who  fol- 
lowed the  regiment,  and  which  had  ceased  for  five  or  six  years 
before  the  second  and  public  marriage ;  and  that  for  upwards  of 
twenty  years  that  the  second  wife  lived,  (in  which  period  she  bore 
seven  children)  no  claim  was  made  by  the  alleged  first  wife, 
though  dwelling  in  the  same  city  with  the  couple,  and  the  ques- 
tion of  legitimacy  was  only  brought  forward  at  last,  at  the  instance 
of  a  child,  after  death  of  both  women ;  that  in  these  circumstances 
there  seemed  to  be  strong  presumptive  grounds  of  evidence  against 
the  first  marriage,  and  on  that  footing  the  case  was  finally  decided 
against  the  claimant,  though  the  first  interlocutor  was  the  other 
way,  and  bastardized  the  whole  issue  of  the  second  marriage. 

10,  11.  To  the  tenth  and  eleventh  of  the  said  additional  Inter- 
rogatories this  Respondent  answereth  and  saith,  that  he  cannot 
make  an  answer  to  these  queries  further  than  he  has  formerly 
done,  without  a  much  more  specific  and  detailed  case,  laying 
before  him  the  whole  history  and  particulars  of  both  connections, 
and  the  situation  and  conduct  of  all  parties ;  that  according  to 
the  circumstances,  the  previous  non-production  of  the  writings 
by  the  party  who  founds  on  them,  may  or  may  not  be  a  matter 
unfipivourable  to  that  party  in  the  way  of  presumptive  evidence, 
and  that  so  it  may  also  be  as  to  the  failure  of  such  party  to  prevent  > 
or  protest  against  the  man  s  contracting  of  a  second  marriage. 
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1 2.  To  the  twelfth  of  the  said  adcUtional  Interrogatoriea  this  david 
Respondent  answereth  and  saith,  that  he  can  give  no  opinion  hums, 
on  this  query,  unless  it  were  stated  to  him  how  far  the  riainUfT 
was  ill  the  special  and  certain  knowledge  of  the  Defendant's  in* 
tention  to  marry  Miss  Manners,  and  wilfully  and  inexcusably 
forbore  to  give  notice  of  the  impediment ;  and  that  even  in  the 
case  of  such  wilful  forbearance,  the  Respondent,  as  he  has  already 
answered,  finds  it  very  difficult  to  enter  into  the  notion  of  renun- 
ciation of  the  state  of  wife,  if  once  contracted  in  a  plain  and  un- 
ambiguous way,  as  by  ^change  of  acknowledgments,  or  by  a 
written  promise  followed  with  copula.  That  if  unattended  with 
explicit  acquiescence  on  the  part  of  the  Plaintifi^  the  circumstance 
of  the  Defendant  having  been  in  Scotland  on  military  service,  and- 
having  afterwards  publicly  married  Miss  Manners  before  the  corn* 
mencement  of  this  action,  could  only  be  of  weight  as  founding  an 
inference,  and  tlus  by  no  means  a  conclusive  one,  that  the  De- 
fendant had  not  thoroughly  understood  his  situation  with  the 
Plaintiff. 

13.  To  the  thirteenth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  he  is  not  acquainted  with 
any  case  of  this  description,  and  that  the  decision  to  be  given  on 
any  such,  cannot  be  matter  of  general  rule,  but  must  depend  on 
the  nature  and  circumstances  of  the  connection  of  parties,  the 
nativity  of  the  man  being  one  circumstance  to  be  weighed  along 
with  others. 

14.  15,  16.  To  the  fourteenth,  jGifteenth,  and  sixteenth  of  said 
additional  Interrogatories  this  Respondent  answereth  and  saith, 
that  such  cases  might  occur,  attended  with  a  great  diversity  of 
other  circumstances,  according  to  wliich  the  decisions  might  be 
also  different. 

1 7.  To  the  seventeenth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  a  series  of  such  letters 
written^  as  in  this  case,  from  England  to  a  woman  in  Scotland, 
and  by  a  person  who  had  been  in  Scotland,  and  had  written  the 
like  letters  while  there,  would  be  good  evidence  of  marriage  agaiiMit 
him,  more  especially,  if  while  in  Scotland  he  had  also  given  written 
promises  and  acknowledgments  of  marriage,  and  might  reasonably 
be  presumed  not  to  be  quite  ignorant  of  the  qustom  of  Scotland, 
respecting  marriages. 

18,  19,  20.  To  the  eighteenth,  ninteenth,  and  twentieth  of  the 
said  additional  Interrogatories  this  Respondent  answereth  and 
saith,  that  he  does  not  understand  that  there  is  any  such  thing, 
known  in  the  law  of  Scotland,  as  an  irretractable  engagefpent  or 

obligation 
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DAVID  obligation  to  marry,  and  that  no  damages  are  even  given  tn  sola^ 
RUMB*,  ^^^  of  a  disappointment  by  breach  of  engagement  to  marry  ho^ 
B^cu  solemn  soever,  but  damages  only  in  reparation  of  patrimonial  loss 

———*—""   actually  sustained  by  the  party  on  such  an  occasion ;  the  principle 

of  the  Scotch  practice  being,  that  the  will  of  parties  ought  to  be 
quite  free  and  unbiassed  at  the  moment  of  contracting  this  indisso- 
luble union  ;  that  where  an  engagement  to  marry  is  followed  by 
knowledge  of  the  woman's  person,  things  pass  into  a  state  of 
actual  marriage,  and  that  he  is  not  acquainted  with  that  in- 
termediate condition  of  obligation,  which  is  alluded  to  in  this 
query. 

21.  To  the  twenty-first  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  certainly  the  rule  of  the 
law  of  Scotland  respecting  promise  and  copula,  is  recommended 
by  the  evident  and  substantial  justice  of  such  a  decision  ;  but  that 
in  the  Respondent's  opinion,  the  rule  is  founded  also  in  a  just 
construction  of  the  conduct  and  purpose  and  state  of  mind  of  the 
parties  ;  and  on  that  ground  it  is,  that  the  doctrine  has  been  re- 
cognized in   the  law,  and  b  presented  in  the  works  of  authors. 
That,  in  the  Deponent's  opinion,  where  copula  follows  between 
parties  who  have  exchanged '  promise  of  marriage,  this  act  has 
relation  to  and  is  under  the  seal  of  that  contract,  and  is  truly  the 
implement  and  execution  thereof  in  its  most  essential  particular, 
the  possession  of  each  other's  person,  whereby  matters  pass,  and 
are  by  the  parties  meant  to  pass  out  of  the  state  of  a  promise  de 
Juturo,  into  that  of  an  executed  promise,  or  present  marriage, 
whereof  they  have  entered  on  the  rights  and  duties.    That   in 
nature,  this  is  what  does  and  must  pass  in  the  minds  of  parties 
so  situated,  and  on  such  an  occasion ;  that  the  woman  making 
delivery  of  her  person  in  pursuance  of  the  previous  engagement, 
does   eo  ipso  recognise  the  man  de  prcesenti  as  her  husband,  of 
which  character  she  admits  him  to  the  privileges,  as  he  on  the 
other  hand  claiming  and  taking  these  privileges  in  pursuance  of 
his  promise,  substantially  professes  that  character,  and  agrees  de 
pr^esenti  to  bear  it.     That  in  the  passage  referred  to  in  this  query, 
this  doctrine  is  distinctly  delivered  by  Erskine,  as  relative  to  the 
case  of  copula  following  on  a  regular  contract  of  marriage  ;  and 
the  Deponent  sees  no  reason  and  knows  no  authority  for  dis- 
tinguishing in  this  article  between  a  regular  contract  and  a  written 
promise,  if  precise  and  explicit. 

22.  To  the  twenty-second  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  suth,  that  he  will  not  presume 
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to  sfty  (no  such  quesdon  having  been  tried),  that  in  no  circum-  oatid 
stances  and  by  no  mode  of  evidence  can  the  presumption  of  a  humb» 
present  consent  be  overcome,  but  he  thinks  it  is  clear  that  only  ^^^ 

the  most  pointed  and  convincing  evidence  shall  prevail  against   — ^— — ~* 
the  presumption. 

23.  To  th^  twenty-third  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  he  does  not  think 
it  necessary  to  answer  a  question  which  appears  to  be  fanciful  and 
strange,  and  not  to  have  any  relation  to  the  natural  and  ordinary 
course  of  things. 

24.  To  the  twenty-fourth  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  he  considers  Lord 
Stair  as  by  far  the  ablest  and  most  profound  of  the  writers  on  the  , 
law  of  Scotland,  and  his  Institute  as  a  work  of  higher  authority 
than  any  of  the  other  systems  of  that  law,  not  excepting  Sir 
Thomas  Craig*s  work  de  FewUs,  That  the  Respondent  does  not 
discover  any  looseness  of  thought,  or  inaccuracy  of  expression  in 
the  passages  of  Stair  referred  to,  but  rather  precision  in  both 
respects ;  and  that  the  doctrine  delivered  by  Stair  on  the  point  in 
question,  appears  to  the  Respondent  not  to  be  in  opposition  to 
that  of  Craig,  whom  in  one  of  the  passages  he  expressly  refers  to ; 
and  that  the  difference  between  Craig  and  Stair  is  in  this  only, 
that  Stair  assigns  the  reason  and  principle  of  the  rule,  which  is  in 
his  ordinary  practice,  and  one  of  the  recommendations  of  his 
work.  That  both  Craig  and  Stair  do  mention  judgments  that  had 
been  given,  sustaining  marriage  by  promise  and  copula,  and  that 
the  Respondent  knows  no  authority  more  competent  than  Stair 
to  explain  the  true  grounds  of  those  judgments  ;  and  that  in  these 
circumstances  he  must  consider  Lord  Stair's  dictum  as  good  evi- 
dence of  the  tenor  and  meaning  of  the  law. 

25.  26.  To  the  twenty -fifth  and  twenty-sixth  of  the  said  ad- 
ditional Interrogatories  this  Respondent  answereth  and  saith, 
that  a  contract  of  marriage  in  Scotland  is  a  solemn  deed,  and 
executed  generally  in  presence  of  the  relations  of  parties,  and 
that  it  bears  by  common  style  a  declaration  in  words  as  strong  at 
those  of  any  of  the  Exhibits ;  that  the  parties  de  prasenti  do  take 
one  another  for  man  and  wife,  but  that  the  parties  are  neverthe- 
less not  held  to  be  married  thereby,  because  the  contract  also 
bears  by  common  style  a  clause  obliging  the  parties  regularly  to 
solemnize  the  marriage,  from  which  joined  with  the  whole  other 
circumstances  ordinarily  attending  such  contracts,  it  is  made  evi- 
dent that  there  was  no  purpose  of  dispensing  with  the  ceremony, 
and  that  the  contract  was  a  preparation  for  it  only ;  that  these 
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DAVID       in  these  circumstances,  and  as  matter  of  presumptive  evidence^ 
HUME,       to  cast  the  balance  against  her ;  but  with  respect  to  a  case  of  the 
opposite  description,  the  Respondent  can  only  say  that  the  ques- 
""  tion,  even  when  attended  with  all  these  favourable  circumstances 
for  the  regular  and  public  marriage,  is  one  of  great  delicacy  and 
nicety,  more  especially  if  the  woman  claiming  have  a  child  by  the 
man,  and  if  her  acquiescence  is  not  long  continued  after  his 
marriage ;  and  that  considering  this  as  at  present  an  unsettled 
question,  the  Respondent  cannot  go  the  length  of  giving  it  as  hit 
opinion  that  a  case  may  not  occur  in  which  the  posterior  public 
marriage  ought  to  be  found  void ;  that  more  especially  he  hesi- 
tates to  give  any  such  opinion,  as  the  law  of  Scotland  holds  out 
to  every  person  who  knows  or  suspects  that  he  is  liable  to  any 
such  claim,  the  means  of  coming  to  a  certainty  of  his  condition, 
viz.  by  calling  the  suspected  claimant  in  a  process  of  declarator 
of  putting  to  silence,  of  the  nature  of  an  English  process  of  jac- 
titation of  marriage,  and  thus  compelling  her  to  advance  her  claim 
and  have  it  tried,  or  else  submit  to  have  a  decree  given,  finding 
that  it  is  a  groundless  claim,  and  shutting  her  mouth  for  the 
future.     That  more  particularly  with  relation  to  the  present  case, 
the  Respondent  is  of  opinion  that  this  was  the  due  and  proper 
course  to  be  observed  by  a  person  who  had  granted  such  acknow- 
ledgments  of  marriage  as  the  Exhibits  Nos.  2  and  10,  or  such 
a  promise  of  marriage  as  the  Exhibit  No.  1,  if  followed  with 
eopula,  or  who  had  written  such  a  series  of  letters  as  the  other 
Exhibits  in  this  case ;  and  that  thus  circumstanced,  the  Defend* 
ant  could  not  warrantably  rely  on  the  silence  of  the  Plaintiff  as 
putting  his  public  marriage  out  of  the  reach  of  challenge.     That 
in  the  Respondent's  opinion,  the  public  marriage  in  all  such  cases 
ought  to  operate,  not  as  a  bar  in  limine,  or  ground  of  a  plea  of 
personal  objection,  but  as  matter  of  presumptive  evidence  along 
with  the  other  circumstances  of  the  case. 

DAVID  HUME. 


The  same  Witness  examined  on  the  further  additional 

Interrogatories,    given   on   behalf  of    the  said'  John 

William  Henry  Dalrymple,   the  other  Party   in    this 
Cause. 

« 
1 .  To  the  fifst  of  the  said  further  additional  Interrogatories  this 

Respondent  answereth  and  saidi^  that  the  case  there  mentioned 

was 
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\ra8  a  very  unfavourable  one  for  Mrs.  Cockrane,  inasmuch  as  she         david 
had  acquiesced  in  the  man's  marriage  to  another  for  a  period  of  ' 

twenty  years,  during  which  she  had  lived  in  their  neighbourhood   ^ 
and  societ}%  and  even  sometimes  in  family  vrith  them ;  and  inas- 
much as  she  brought  forward  her  claim  after  the  man*s  death  only 
and  for  the  sake  only  of  a  patrimonial  interest  as  his  widow  ;  that 
for  these  reasons  he  does  not  think  that  the  decision  in  that  in- 
stance would  be  a  rule  for  the  present  cas^,  even  if  the  judgment 
had  not  been  altered  on  review ;  but  that  the  judgment  was  re- 
versed in  the  House  of  Lords,  who  sent  back  the  case  to  the  Court  • 
of  Session,  with  an  order  to  repel  the  plea  in  bar,  or  plea  of  per- 
sonable objection,  and  allow  a  proof;  which  proof  was   taken 
accordingly,  and  on  consideration  of  it  judgment  was  finally  given, 
(21st  June  1751)  finding  *<  That  Mrs.  Magdalen  Cockrane  had 
uot  proven  her  prior  marriage  libelled." 

2.  To  the  second  of  the  said  fiirtlicr  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  he  has  already  sworn 
at  large  on  that  head,  in  his  answers  to  the  several  of  the  pre- 
ceding Interrogatories  ;  and  on  considering  the  decision  referred 
to  in  this  query,  he  does  not  see  any  reason  to  alter  the  opinion 
formerly  given,  as  to  the  effect  of  copula  follo\^nng  on  a  promise ; 
that  what  is  said  in  Kilkerraii  respecting  Hyslop's  case,  appears 
to  the  Respondent  not  to  be  the  opinion  of  the  bench,  or  of  the 
judge  reporter,  but  the  argument  of  counsel  only ;  and  besides 
that,  much  weight  cannot  be  given  to  a  passing  expression  falling 
from  the  bench,  when  relative  to  a  former  case  and  not  necessary 
to  the  decision  of  the  case  in  hand,  in  which  there  was  no  ques- 
tion of  marriage  at  all,  or  impediment  by  intervening  marriage. 

3.  To  the  third  of  the  said  further  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  he  has  perused  the  ^ 
said  decision  with  which  he  is  well  acquainted,  and  sees  no  cause 
to  alter  his  answers  to  any  of  the  preceding  Interrogatories,  and 
that  he  agrees  with  the  judge  reporter,  in  thinking  that  insinua^ 
tions,  or  light  and  passing  promises  of  marriage,  are  not  sufficient 
grounds  of  a  declarator  of  marriage,  though  followed  with  copula, 
and  that  every  such  promise  to  be  effectual,  must  be  serious, 
deliberate,  and  explicit. 

4.  To  the  fourth  of  the  said  further  additional  Interrogatories  tliis 
Respondent  answereth  and  saith,  that  Lord  Kaimes  is  known  to 
have  entertained  many  peculiar  notions  on  matters  of  Scotch  law, 
and  that  his  work  mentioned  in  this  query  b  in  a  great  measure 
a  collection  of  these  singular  opinions,  insomuch  that  at  one  time 
he  meant  to  publish  it  with  this  title :  '*  'What  is  Law,  and  ought 
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720/  to  be  Law,  and  what  ought  to  be  Law  and  it  notToLV^.^ 
That  his  opinion  on  the  article  in  question,  has  not  sbaken  tb« 
authority  of  the  decision,  in  the  case  of  Pennycook  and  Gnnton, 
which  was  intended  as  a  settlement  of  the  question  of  law,  and  is 
so  reported  in  the  collection  of  decisions  published  by  autboiity 
of  the  faculty  of  advocates,  and  was  not  influenced,  as  Lord  Kaimes 
supposes,  by  the  circumstance  of  non-publication  of  banns. 

In  tht:  close  of  all,  the  Respondent  hopes  he  shall  be  pardoned 
for  observing,  that  although  he  has  answered  the  additional  and 
further  additional  Interrogatories  out  of  deference  for  the  counsel 
whose  names  appear  at  them,  yet  still  he  cannot  but  consider 
them  as  being  of  an  unusual,  and  an  exceptionable  tenor  and  style, 
and  such  as  are  fitter  for  the  detection  of  a  witness  who  is  sus- 
pected of  perjury  on  a  matter  of  fact,  than  of  a  lawyer  called  to 
give  a  professional  opinion ;  and  that  if  evidence  concerning  the 
taw  of  Scotland  is  to  be  taken  after  this  fashion,  the  counsel  at 
the  Scotch  bar  must  be  disposed  to  decline  giving  their  assistance 
on  any  such  occasion. 

DAVID  HUME. 

7  th  August  1809. 

Repeated  and  acknowledged  before  me, 
at  Edinburgh,  the  undersigned 
Wm.  Coultbr,  Lord  Provost. 

In  the  Presence  of  Harry  Davidso^c* 
Not.  Pub.  and  Actuary  assumed. 


On  the  Libel  and  Exhibits  given  on  behalf  of  Mrs* 

Dalrymple. 


aOBBRT 

HODSHON 

CAT. 


7th  June  1809. 
ROBERT  HODSHON  CAY,  of  the  city  of  Edinburgh,  Doc* 
tor  of  Laws,  aged  about  fifty-one  years,  a  Witness  produced  and 
sworn,  deposes  and  says,  that  he  has  practised  as  an  Advocate 
before  the  Supreme  Court  of  Session  in  Scotland  since  17S0,  and 
that  he  acted  as  one  of  the  judges  in  the  Commissary  Court  of 
Edinburgh)  which  is  the  Consistorial  Court  of  Scotland,  firom  1788 
till  1801,  since  which  last  period,  he  has  held  the  situation  of 
Sudge  of  the  High  Court  of  Admiralty  in  Scotland.    And  further 
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to  the  elevendi  article  of  the  said  Libel  he  deposes  and  toys,  that      rqbbrt 

lie  has  attentively  perused  and  considered  the  said  eleventh  article     hodshoh 

and  the  several  Exhibits  annexed  to  the  Libel,  and  that  he  is  cat. 

de^ly  and  decidedly  of  opinion,  that  if  the  hand-writing  of  these     ■' 

Exhibit^,  and  a  cohabitation  of  the  parties  in  consequence  thereof^  ' 

were  acknowledged  or  proven,  they  together  with  such  cohabita^^ 

tion  (copula)  would  be  sufficient  by  the  law  of  Scotland  to  con« 

stitute  marriage  between  the  parties.     That  during  the  twelve 

years  the  Deponent  held  the  situation  of  one  of  the  Judges  of  thu 

Commissary  Court  of  Edinburgh,  as  above  deposed  to,  no  deci* 

sion  of  that  court  was  pronounced  contrary  to  this  opinion,   nor 

is  the  Deponent  acquainted  with  any  decision  of  the  Commissary 

Court,  even  as  altered  or  corrected  by  the  Court  of  Session  or  tht 

House  of  Lords,  (those  of  Taylor  contra  Kello,  M'Innes  contra 

More,  Dobson  contra  M'Laughlane,  and  Anderson  contra  Fuller* 

ton,  not  excepted)  which  appear  to  him,  when  thoroughly  con* 

fiidered,  to  be  adverse  to  the  principles  on  which  his  opinion  ia 

founded. 


The  same  Witness  examined  on  the  Interrogatories  given  on 
behalf  of  John  William  Henry  Dalrymple,  the  other  Party 
in  this  Cause. 

1.  To  the  first  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  he  is  not  acquainted  with  the  laws  and 
usages  of  Scotland  at  any  period  (since  the  Reformation  was  fully 
established  at  least)  in  which  writings  of  the  tenor  of  those  an-^ 
nexed  to  this  Libel,  together  with  a  consequent  and  subsequent 
copula,  would  not  have  been  held  to  constitute  marriage. 

2.  To  the  second  of  the  said  Interrogatories  this  Respondent 
adswereth  and  saith,  that  the  law  of  Scotland  on  this  subject  may 
be  collected  and  ascertained  from  the  reported  and  recorded  de- 
cifsions  of  the  couris  of  justice,  and  from  the  writings  of  authors  of 
acknowledged  and  received  authority ;  and  the  Deponent  haa 
formed  his  opinion  from  these  sources,  and  from  the  received  law 
and  uniform  practice  of  the  Commissary  Court,  while  he  had  the 
honour  of  sitting  on  that  bench,  as  well  as  from  a  careful  perusal 
of  all  or  most  of  the  prior  records  of  that  court,  which  are  pre- 
served in  an  accessible  state,  together  with  an  unremitted  atten- 
tion  to  the  proceedings  and  decisions  of  the  Court  of  Session  when 
r^iewing  consistorial  decisions  ever  since  he  left  the  Commissary 
Court. 

3.  To  the  third  of  the  said  Interrogatories  this  Respondent  an- 
swereth and  saith,  that  he  knowt  of  no  difference  between  the 
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ROBERT     legal  effects  of  a  marriage  constituted  by  a  consent  de  praserUi 

HODSHOK     cum  subsequente  copula,  and  a  marriage  celebrated  in  facie  ecclesut, 

CAY.         unless  the  fine  or  other  punisliment  to  which  the  former,  as  a 

'■       clandestine  marriage,  may  subject  the  parties,  were  to  be  esteemed 

such  a  difference.    The  distinction  between  a  marriage  constituted 

by  a  consent  de  prasenii  cum  copula,  and  by  a  promise  cum  copula, 

does  not  appear  to  the  Deponent  to  be  received  or  adopted  in  our 

courts  of  justice,  which,  to  the  best  of  the  Deponent's  knowledge 

and  belief,  have   at  no  time  acknowledged  the  passages  in  the 

Elucidations  of  a  celebrated  author  on  this  subject,  as  being  of 

any  authority. 

4.  To  the  fourth  of  the  said  Interrogatories,  this  Respondent 
answereth  and  saith,  that   in  his  apprehension,  a  marriage  con- 
stituted by  mutual  consent  de  prasenti  with  a  subsequent  copula, 
would  be  held  binding  upon  the  woman  as  well  as  upon  the  man. 
Cases  of  this  kind  where  the  woman  is  Defendant  are  extremely 
rare.     That  of  Taylor  contra  Kello,  does  not  appear  to  be  adverse 
to  the  Deponent's  opinion,  for  in  that  case  no  copula  Wiis  proven 
or  admitted,  and  circumstances  occurred  and  were  noticed  in  the 
judgment  of  the  House  of  Lords,   1 6  Feb.  1787,  and  were  held  to 
negative  any  marriage  whatever,  regular  or  irregular,  between  the 
])arties.     Marriage  to  be  binding  on  both  parties  must  be  consti- 
tuted by  mutual  consent,  and  it  is  only  on  the  consent  of  the  wo- 
.  man  taken  in  conjunction  with  that  of  the  man,  that  any  action 
of  adherence  against  her  can  be  founded. 

5.  To  the  fifth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  he  knows  of  no  alteration  in  the  situa- 
tion of  the  man  that  could  take  away  a  woman's  right  to  have  a 
prior  marriage  declared ;  a  subsequent  marriage  in  facie  eccleske 
between  the  woman  and  another  man,  might  affect  her  right  of 
ACtioli  to  have  the  first  marriage  declared,  because  such  action 
could  not  be  maintained  without  professing  herself  guilty  of 
bigamy,  which  perhaps  a  court  of  justice  would  not  permit  her  to 
do,  and  cui  bono  maintain  an  action,  which  would  be  altogether 
nugatory ;  the  second  marriage  affording  to  the  first  husband,  an 
unexceptionable  ground  for  divorce. 

6.  To  the  sixth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  he  conceives  that  where  a  marriage  is 
constituted  in  Scotland  by  a  consent  de  prasenti  cum  subseguente 
copula,  that  any  subsequent  marriage  in  England,  or  elsewhere, 
>vould  be  null  and  void,  even  although  the  Scots  marriage  had  not 
been  previously  made  the  foundation  of  any  proceedings  in  the 
courUs  of  Scotland;  and  that  he  is  not  aware  of  any  distinction  in 

this 


APPENDIX. 


85 


this  respect  between  a  marriage  constituted  hy  consent  deprasenti 
cum  copula^  and  a  marriage  constituted  by  promise  cum  copula ; 
nor  does  he  think  the  circumstances  alluded  to  in  the  conclusion 
of  the  Interrogatory,  of  a  man's  ceasing  to  be  a  domiciled  Scots-  ' 
man,  could  liberate  him  from  legal  obligations  validly  contracted 
prior  to  the  alteration  of  his  residence. 

7.  To  the  seventh  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  he  would  hold  a  mere  declaration  in 
writing  to  be  only  equivalent  to  the  clause  in  most  ante-nuptial 
contracts  of  marriage,  whereby  the  parties  declare  in  words  de 
prasenti^  that  they  accept  of  one  another  as  husband  and  wife» 
and  consequently  as,  per  se,  only  constituting  an  obligation  to 
marry.  But  that  if  such  written  declaration  were  followed  by 
habit  and  repute,  (publicly  residing  together,  owning  and  acknow- 
ledging each  other  as  husband  and  wife,  and  being  so  held  and 
reputed)  by  subsequent  copula  or  by  actual  regular  celebration, 
that  it  would  in  conjunction  with  any  one  of  those  circumstances 
occurring  in  Scotland,  constitute  a  lawful  and  irrevocable  mari- 
riage  according  to  the  law  of  Scotland. 

8.  To  the  eighth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  it  is  already  answered  in  so  far  as  re- 
lates to  a  subsequent  copula,  where  the  copula  has  been  an- 
tecedent to  the  declaration  ;  and  where  no  such  copula,  follows  its 
date,  some  doubt  may  be  entertained,  as  questions  might  be  let 
in  as  to  the  views  or  motives  of  granting  and  accepting  of  such 
declaration,  as  in  More  contra  M'Innes,  decided  ultimately  in 
the  House  of  Lords,  by  reversing  the  decrees  of  the  Courts  below, 
on  25  June  1 782. 

9.  To  the  ninth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  the  circumstances  here  set  forth,  if 
attended  by  copula,  would  undoubtedly  constitute  marris^ ;  if 
not  attended  by  copula,  would  in  the  Respondent's  apprehension 
only  constitute  an  obligation  to  marry,  though  he  is  well  aware 
that  some  difference  of  opinion  prevuls  among  lawyers  on  this 
lastr-mentioned  point,  on  the  application  of  the  rule  conscmus  non 
concubiius  facit  matrlmonium, 

10.  To  the  tenth  of  the  said  Interrogatories  this  Respondent 
jinswereth  and  saith,  that  mistakes  or  doubts  or  apprehensions 
with  respect  CO  the  legal  effects  of  what  has  passed  between  the 
parties  cannot  affect  the  rights  or  obligations  of  either,  which  may 
be  declared  or  enforced  at  any  period,  notwithstanding  any  in- 
tervening doubts  or  apprehensions  on  the  part  of  either  or  of 
both.  R.  HODSHON  CAY. 
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The  same  Witness  examined  on  the  ad<fitk>iial  and  further 
additional  Interrogatories  giren  on  bdialf  of  Jbhn  H'ii- 
liani  Henry  Dalrymple,  Esq.  die  otlier  IPutj  in  diis 
Cause. 

t.  To  tlie  first  of  the  said  additional  Interrogatories  diis  Re- 
^Mmdent  answereth  and  suth,  that  he  has  not  been  in  the  habit 
of  considering  the  opinions  of  Sir  Thomas  Cra^  aa  of  si^er* 
eminent  authority  in  consistorial  questions.  For  s<mie  tinie  pre- 
rious  to  the  aaaembling  of  the  Council  of  Treat,  the  isMifiaate 
ambition  of  the  Romish  church  had  induced  the  Coocistorial 
Courts,  then  universally  held  by  churchmen,  to  coofboiNl  the  dril 
effects  of  a  mere  consensual  contract,  with  the  mysterious  eocks- 
astical  eflfects  of  the  supposed  sacrament :  these  oBuipatioBs  were 
confirmed  by  that  council,  and  the  consistorial  kw,  as  aAmni* 
stered  by  the  church  courts,  firom  that  time  till  the  RelsRiMtioD^ 
conceived  themselves  bound  to  deny  all  effect  ichaterer  to  inch 
marriages  as  had  not  been  duly  celebrated  as  a  ssciamcKt.  That 
8ir  Thos.  Craig  wrote  his  treatise  de  feudU  very  reeently  after  die 
Reformadon,  at  a  time  therefore  when  the  rules  and  deciaions  on 
which  hk  opinion  roust  hare  been  founded,  could  only  idate  to 
the  Jns  tunc  pnpe  hodiemum  of  the  Romish  church  conrtaL  That 
die  Respondent  cannot  possibly  say  how  &r  his  (Sir  Tboesat 
Craig  s)  opinions  were  or  were  not  ^reeable  to  whst  oughi  be 
conceived  to  be  the  consistorial  law  of  Scotland  at  that  time, 
though,  tor  the  reason  already  given,  he  thinks  it  doubtfiil  whe* 
ther  Scotland  could  at  diat  dme  be  said,  with  any  pgspriety,  to 
possess  any  setded  consistorial  |aw.  That  the  coorts  sod  die 
lawyers  of  the  reformed  church  hare  in  Scotkad  comcuxrtd  in  re* 
jecdng  the  more  modem  ecclesiastical  law  of  Rome,  though  they 
still  reverence  and  respect  the  decretals,  which  were  iasoed  before 
the  ecclesiasdcal  doctr'nes  of  that  church  were  infiscted  with  the 
cormpdons  afterwards  sanctioned  by  the  Council  of  TrenC  These 
more  ancient  decretals  are  therefore  quoted  4md  adcnowledged  as 
audiorides  in  the  Consistorial  Courts  of  this  psit  of  the  united 
kingdoms.  That  as  to  the  passages  referred  to  in  this  query^  in 
to  &r  as  diey  rdate  to  l^dmacy  and  l^^itimadon,  the  Re8|Mmd- 
ent  means  to  give  no  q>inion,  as  they  have  no  rdadon  to  thearti- 
de  of  the  libel  on  which  he  was  examined,  nor  to  die  suawers 
which  he  gave  to  the  examination  in  diief ;  and  with  unpcft  t6 
die  first  sentence  in  §  21,  it  appears  to  the  Respondent  oot^rery 
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consistent  with  the  more  ancient  canon  law  itself,  which  continues        roi^brt 
to  be  regarded  as  making  a  part  of  the  law  of  Scotland,  in  which      hodshon 
we  find  the  following  direct  and  unequivocal  authority :    Lib.  4.  . 
tit.  1.  Decret.  GrcgoriilX.  De  Sponsalibns  et  Matrimonio,  **  J*,  qui 
fidem  dedit  mulieri  super  matrimonio  contrahendo,  carnali  copula 
subgecuta,  si  in  facie  ecclesia  ducat  aliam  et  cognoscat^  ad  primam 
redire  tenetur ;  quia  licet  prasumptum  primum  matrimonium  vide^ 
atur,  contra  prarumptioneniy  tamen  hujus  modi  nan  est  probatio  ad- 
nUttenda.*'  "  Ex  quo  sequitur^  quod  nee  veruiUy  nee  aliquod  censetnr 
matrimonium^  quod  defado^  est  post-modum  subsecutum"  That  it 
may  further  be  observed,  that  even  in  the  time  of  SirThos.  Craig, 
it  began  to  be  held,  that  actual  celebration  was  not  held  to  be  ab- 
solutely Tind  essentially  necessary,  as  appears  from  the  case  of 
Younger  cited  by  him  in  §  19;  that  the  changes,  if  any,  which 
have  taken  place  in  the  law  of  Scotland  since  Sir  Thomas  Craig's 
time,  have,  the  Respondent  conceives,  arisen  partly  from  a  firmer 
rejection  of  the  rules  of  the  Romish  church,  and  the  decisions  of 
the  Romish  church  courts  during  the  times  immediately  anterior 
to  the  Reformation ;  partly  firom  a  stricter  attention  to  the  more 
ancient  regulations  of  the  Romish  church  while  it  was  yet  un- 
tainted by  the  anomalies  which  an  inordinate  ambition  afterwards 
introduced,  and  partly  from  the  natural  consequences  of  the  Re- 
formatiou  itself,  and  the  more  enlarged  notions  of  jurisprudence 
to  which  that  Reformation  give  birth.     That  these  perhaps,  wltli 
other  causes  to  the  Respondent  unknown,  gave  rise  to  a  series  of 
decisions,  which  have  fixed  the  law  on  the  footing  on  which  it  now 
stands. 

2«  To  the  second  of  the  said  additional  Interrogatories  this  Re- 
jpondent  answertth  and  saith,  that  he  has  always  considered  the 
passages^in  Stair's  Institquods  referred. to,  as  much  more  conson- 
ant to  the  genius  of  the  Protestant  Consistorial  law  of  Scotknd, 
than  those  referred  to  in  the  preceding  Interrogatory ;  that  on 
some  particular  points  he  is  not  very  full  nor  very  explicit,  but  so 
&r  as  ke  goes,  the  Respondent  thinks  his  opinion  consistent  with 
the  law  of  Scotland  as  it  stands  now.  By  that  time  it  had  been 
decided  that  acknowledgments  of  marriage  cumcopuld  constituted 
actual  marriage,  not  a  mere  obligation  to  marry,  as  is  at  least 
streogly  inferred  from  thepassage  quoted  from  Nicholson  de  J^up- 
/ttf  in  Uie  siection  first  referred  to  in  this  Interrogatory.  That  the 
passages  reiierred  to  in  Book  III.  Tit.  3,  in  so  far  as  they  relate  tf> 
legitimacy,  the  Respondent  does  not  mean  to  speak  to,  but  on  that 
passage,  in  which  he  says,  that  **  after  contract,"  (by  which  the 
RaipairicBt  imdeivluids^  mtTitpnu  content  de  prasenti!^  *^  or 
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ROBERT  "  promise  of  marriage,  or  sponsnUa^  if  oopulatiotv' follow,  there  i^ 
H  ops^^o^  "  thence  presimied  a  matrimonial  consent  de  prasentU  which 
^^^'.  **  therefore  cannot  be  passed  from  by  either  or  bdth  parties^'  as 
'*  having  the  essential  requisites  of  marriage."  The  Respondent 
tnay  observe,  that  it  is  confirmed  and  corroborated  by  another  pas- 
sage in  the  work  of  the  same  learned  and  noble  author.  Book  IV. 
tit.  .45,  §  19,  where  he  says,  '*  Marriage  is  proved  by  the  span- 
salia.  preceding,  as  by  the  contract  of  marriage  whereby  the 
parties  oblige  themselves  to  solemnize  marriage  and  by' co)>liia6o«i 
following,  or  even  by  antecedent  promise  of  marriage!^  whatever 
be  the  way  that  it  is  obtained  or  granted,  if  copulation  follow 
without  violence ;  although  the  promise  were  conditional,  and 
that  tlie  condition  is  no  otlierways  purified  but  by  eopulai  ion."  (by 
**  purified  "  in  the  Scots  law  idiom  is  meant  fulfilled.)  This  doc- 
trine the  Respondent  considers  to  be  conformable  to  the  law  of 
Scotland,  as  the  same  has  been  since  determined  in  a  vanefy  of 
cases. 

3.  To  the  third  of  the  said  additional  Interrogatories  this  Re- 
spondent answereth  and  saith,  that  he  conceives  the  decision  in 
the  case  of  Pennycook  and  Grinton  against  Grinton  and  Graite, 
to  have  been  pronounced  in  conformity  with  the  rule  of  the  an- 
cient canonical  law  already  quoted ;  with  the  passages  to  be 
found  in  Lord  Stair's  Institutes ;  with  the  decision  in  the  House 
of  Lords  in  the  case  of  Jean  Campbell  and  her  daughter,  against 
Colin  Campbell  and  Magdalen  Cochrane,  pronounced  6th  of 
February  1 748  ;  with  the  subsequent  decision,  2dd  of  February 
1785,  Helen  Inglis  against  Alexander  Robertson;  and  with  the 
general  tenor  and  principles  of  the  consistorial  law  of  Scotland. 
And  the  Respondent  having  mentioned  the  case  of  Campbell 
against  Cochrane,  will  take  the  liberty  of  adding  a  few  of  the  cir- 
cumstances of  that  case,  as  collected  from  the  records  of  the  Coni« 
missary  Court.  Captain  John  Campbell,  of  Carrick,  on  the  9th 
of  December  1 725,  was,  without  previous  proclamation  of  banns, 
married  to  Jean  Campbell,  by  a  clergyman,  and  a  certificate  of 
that  marriage  was  granted,  signed  by  the  clergyman  and  by  two 
witnesses  ;  and  as  this  marriage  was  private,  and  in  so  fisu-  irregu- 
'  lar,  John  Campbell  the  husband,  and  afterwards  Jean  Campbell 

the  wife,  appeared  before  the  proper  Ecclesiastical  Court,  to  an- 
swer for  the  irregularity,  when  they  were  severally  rebuked  for 
the  said  irregularity,  and  did  severally  enact  themselves  to  adhere 
in  all  times  coming,  and  to  be  faithful  and  kind  one  to  another  ; 
by  all  wliich  the  Uibes  of  the  irregularity  wa»  done  away.  After 
thi:i  they  publicly  resided  together  as  husband  and  wife  for  twent  j 
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y^ars,  and  were  held  ai^  reputed  as  such,  and  the  other  pursuer       Robert 
Jean  Campbell  the  younger,  was  the  issue  of  that  mahiage,  and     -hodshon 
was  held  and  reputed  as  the  lawful  issue  thereof.     After  the  death 
of  John  Campbell  the  hushand,  Magdalen  Cochrane  obtained  let- 
ters of  administration  in  England,  at  his  widow,  with  a  view  of 
obtaining  the  pension  due  as  to  an  officer  s  widow.     Jean  Camp- 
bell and  her  daughter  raised  an  aclaon  before  the  commissaries  of 
Edinburgh  tp  have  it  found  and  declared  that  she  was  the  lawful 
widow,  and  theolher  the  lawful  child  of  John  Campbell.     In  that 
action  no  appearance  was  made  for  Magdalen  Cochrane,  a  proof 
was  allowed,  and  it  came  out  in  evidence,  not  only  that  no  claim 
was  ever  openly  urged  by  Cochrane,  during  the  lifetime  of  John 
Campbell,  but  that,  on  more  than  one  occasion,  she,  Magdalen 
Cochrane,  had  been  in  company  with  Jean  Campbell  and  others, 
and  heard  and  seen  her,  Jean  Campbell,  treated  and  addressed  a^ 
the  wife  of  John  Campbell,  while  she  suffered  herself  to  betreateid 
and  addressed  as  the  widow  of  one  Kennedy,  a  former  husband. 
After  this  proof  was  had,  Magdalen  Cochrane  brought  a  crosFi 
action  of  declarator,  in  which  she  founded  upon  an  alleged  holo- 
graph acknowledgment  by  John  Campbell,  dated  dd  July  1724, 
bearing  that  he  was  solemnly  and  lawfully  married  to  Magdalen 
Cochrane,  but  without  mentioning  the  date  of  such  marriage,  and 
this  pretended  marriage  having  been  as  alleged  prior  to  that  of 
Jean  Campbell,  cpncluding  inter  alia  to  have  it  found  and  declared 
that  Captain  John  Campbell  and  Mrs.  Jean  Campbell  ivere  never 
lawfully  married  together,  and  that  it  is  fi^Jse,  groundless,  and  in- 
jurious to  her  to  allege  any  such  thing,  &c.     Both  parties  were 
;issisted  by  most  able  and  industrious  counsel.     It  was  pleaded 
for  Mrs.  Campbell,  that  a  formal  marriage,  followed  by  open  and 
public  cohabitation,  habit,  and  repute,  was  not,  after  subsisting 
for  twenty  years,  to  be  set  aside,  and  the  children  bastardized,  by 
an  alleged  secret  and  latent  marriage,  though  said  to  have  been 
prior  in  date ;  and  that  therefore  no  proof  should  be  allowed  of 
such  alleged  prior  clandestine  marriage,  especially  after  the  death 
of  the  alleged  husband,  who  alone  could  be  able  effectually  to  tra- 
verse such  proof :  and  further,  that  Magdalen  Cochrane,  by  allow- 
ing the  marriage  to  subsist  openly  for  twenty  years,  nay,  by  suf- 
fering Jean  Campbell,  without  contradiction,  to  be  treated  as  the 
lawful  wife  ija  her  own  presence^  was  now  barred  personali  except 
tione  from  leading  any  proof  to  the  contrary ;  these  pleas  were 
undoubtedly  invincible  on  the  supposition  that  what  was  allied 
to  have  passed  between  John  Campbell  and  Magdalen  Cochrane 
(there  being  no  issue  frona.  their  alleged  c^noeictioD,)  only  inferred 
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BOAJiRT       Rn  oU^ttioD  to  marry,  widioiit  actm^j  puuslrau^ 
■OJMHO*      tween  the  parties.     One  of  the  pleas  was  urged  m  tbe  Mlowiii 
^^*  words  :  — Commiaaary  Record,  page  107,  **  A  piowiaL  of  iht- 

"""""""""""^  ™go  cum  copmld^  has  this  effect,  to  oblige  the  leiiauoij  party  ky 
a  pioeeas  at  Uw  to  fulfil,  but  i(  before  sentence  ia 
the  refractory  party  be  pablidy  married  to  anodier,  the 
is  good  and  cannot  be  avoided  by  the  aMegancea  of  die 
dent  promise  and  copula  widi  another.*'  But  this^  and  all  other 
]^eas  in  bar  urged  to  exdude  Magdalen  Coduane  fixMn  ieadiagt 
proof  to  die  effect,  if  she  succeeded  in  that  pioo(  of  deprmng  Jcsi 
Campbell  of  the  status  she  had  openly  acquired  mid  piMdr 
enjoyed  during  twenty  years,  was  repded  by  the 
who  by  their  interlocutor,  2drd  June  1747,  **  Befbi^ 
allowed  the  said  BCrs.  Magdalen  Cochrane  a  proof  of  her  Iftd, 
and  of  all  &cts  and  orcumstances  tending  to  mfier  the  manisge 
libelled."  Of  this  interlocutor,  Jean  Campbdl  compfanned  ta 
the  Court  of  Session.  Her  bill  of  advocation  was  rdbaed  by  the 
Lord  Amiston,  7th  July  1747;  she  then  presented  a  petidoa 
against  that  interlocutor  of  LordAmiston,  praying  the  oouit  '*Is 
consideration  of  the  peculiar  ciicumstSDces  of  this  case,  to  fiad 
that  Mrs.  fiiagdalen  Cochrane  is  barred  persomaU  exceptiomeinm 
Insisting  in  this  declarator  of  her  pretended  marriage."  The  Court 
of  Session  were  of  a  different  opinion  from  the  Ccunmisaaries,  for 
they,  by  their  interlocutor,  29th  July  1747,  ^'  Remitted  the  cause 
to  the  Commissaries  with  this  instruction,  to  find  that  Mis. 
Kennedy  was  barred  personaU  exceptione  from  being  admitted  to 
proof  that  she  was  married  to  Mr.  Campbell  of  Canrick,  before  hs 
was  married  to  Mrs.  Jean  Campbell,'*  and  this  remit  was  applied 
by  the  Commissaries.  Mrs.  Kennedy  entered  her  appeal  to  the 
House  of  Lords,  complaining  of  this  interlocutor,  and  the 
Appellant's  Counsel  haricg  been  heard  on  the  6di  of  February 
1748,  their  Lordships  (the  counsel  for  the  Responcftent  being 
likewise  heard  and  consenting  thereto,)  reversed  die  interiocutor 
of  the  Court  of  Session,  and  returned  to  that  of  die  Commissaries 
allowing  a  proof,  thereby  rirtually  finding  that  no  d^ree  (f 
eonceahnent  of  a  marriage  by  both  parties,  and  no  sflence,  or  even 
acipiiescenee  of  the  woman  in  a  posterior  public  and  open  mv- 
riage  of  the  man  with  another  woman,  could  bar'  her  at  any 
after  period,  even  after  the  death  of  the  alleged  husband,  finom 
asserting  her  own  indiridual  rights  as  widow  (there  being  do 
^Issue  of  her  ovm  connection),  even  to  die  efifect  of  annul^  a 
posterior  public  marriage,  and  depriving  the  widow  of  si^ 
public  marriage  of  her  iiatuh  md  place  In  society  as  audi.   It  is 
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rery  true  that  Mcs.  Cochrane  (or  Keimedj)  aikd  to  pMHr  tttv 
Mi^rriage  between  her  aud  Captain  Campbell,  and  tktsrrfur^  Mxw 
Jean  Campbell  was  assoilzied  from  Magrlalfn  C4tihnu^\  4t^         ^^^ 
cUrator,  and  finally  prevailed  in  her  own.     But  thtf  west  mi  die 
Ipint  of  fact  alone,  and  no  way  touches  the  poiot  of  lair.     UpMB> 
the  whole,  the  Kespondent  is  of  ojmiion  that  the  case  of  Fttmj^ 
cook  and  Griuton  against  Grrinton  and  Graite,  thou|^  certainljF  a 
very  strong  case  indeed,  was  well  decided,  and  aceordiag  W  die 
principles  of  Scots  law,  by  which  a  promise  and  copula,  and  iiiaUl# 
magis  a  consent  de  pngsenti,  with  subsequent  consummarion,  eon- 
stitutes  marriage  itself,  not  a  mere  obligation  to  many;  and 
consequently  it  follows,  that  a  woman  having  by  these  or  aoy 
other  means  acquired  the  right  and  status  of  a  wife,  oannot  be 
deprived  of  th^m  by  any  subsequeiU  marriage  between  her  hua- 
band  and  any  other  woman. 

4.  To  the  fourth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  cases  of  this  kind  ara 
fortunately  extremely  rare,  and  that  he  does  not  recollect  any 
iubsequent  case  precisely  similar  in  all  its  circumstances  to  that 
alluded  to  ;  that  in  the  case  of  Helen  Inglis  against  Alexander 
liobertson,  the  Commissaries,  l^Srd  February  1785,  found,  that 
acknowledgements,  as  of  a  past  marriage  in  letters^  were  sufficient 
to  found  a  declarator  of  marriage  against  the  Defendant,  although 
he  had  been  subsequently  married  to  another  woman  by  whom  he 
had  issue,  and  this,  although  there  was  no  issue  of  the  aUeged 
connection  between  the  pursuer  and  defender ;  and  found  the 
pursuer  and  defender  married  persons  accordingly.  And  this 
judgment  was  affirmed   by  the  Court  of  Session,  3rd   of  March 

1 786 ;  the  circumstance  of  there  having  been  issue  of  the  second 
marriage  is  not  mentioned  in  the  report,  but  was  asserted  on 
the  one  part  and  not  denied  on  the  other  in  the  printed  argu- 
ments, on  which  the  case  was  determined  in  the  Court  of  Session. 
•That  this  case  was  not  altogether  so  strong  as  that  of  Pennycook 
against  Grintpn,  bmt  the  Respondent  considers  the  principle 
which  regulated  that  decision,  viz.  that  even  promise  cum  copulm 
so  effectually  constitutes  marriage  in  Scotland,  that  its  effects 
cannot  be  obviated  by  any  conduct,  consent,  disclamation,  or 
discharge  by  the  woman,  nor  by  any  subsequent  marriage  by  the 
man,  to  be  so  firmly  rooted  in  the  law  of  Scotland,  that  nothi^ 
short  of  an  aot  of  the  legislature  can  possibly  overset  it. 

5,  6,  7,  8, 9.  T9  the  fifth,  sbcth,  seventh,  eighth  and  ninth  of 
the  said  additional  Interrogatories  this  Respondent  ^nswereth 
and  saith,  that  the  law  of  Scotland  is  fo^rtnnately  like>thatof 
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VbBSRT  all  other  countries^  capable  of  gradual  expansion  and  improve^ 
KomHON  ment,  and  that  hearings  in  presence,  that  is,  solemn  arguments, 
are  sometimes  ordered  with  a  view  of  applying  the  princifrfes  of 
the  law  to  particular  and  unusual  cases,  and  even  sometimes  to 
review,  and  if  necessary,  to  correct  the  application  of  immutable 
principles  to  cases  and  situations  similar  to  those  which  had  been 
formerly  decided.  But  the  Respondent  does  not  conceive  that 
the  Court  of  Session  would  order  a  hearing  in  presence,  or  be- 
tray any  other  symptom  of  hesitation,  on  a  case  of  a  consent  to 
marry  per  verba  de  prasenii,  proven  by  written  evidence,  the 
authenticity  of  which  should  be  acknowledged  or  proven,  attend- 
ed by  a  subsequent  and  consequent  consummation  also  acknow- 
ledged or  proven.  That  it  is  not  for  him  to  say  what  the  Court 
of  Session  would  do  in  a  case  precisely  similar  to  that  of  Penny- 
cook  and  Grinton,  but  were  a  case  similar  to  that  in  all  its  cir- 
cumstances again  to  occur,  it  would  not  at  all  surprise  him  were 
they  to  order  it  to  be  solemnly  argued  at  their  bar,  though  he  js  of 
opinion  that  the  ultimate  decision  would  be  similar  to  that  for- 
merly pronounced. 

11.  To  the  tenth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  he  is  of  opinion  that  the 
prior  latency  of  the  writings  would  not  be  held  to  derogate  from 
their  effect,  when  afterwards  made  the  foundation  of  legal 
proceedings. 

10.  To  the  eleventh  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  he  does  not  consider  this 
Interrogatory  as  at  all  applicable  to  the  case  stated  in  the  Libel, 
which  appears  to  him  to  rest  not  on  the  ground  of  promise  de  future 
cum  copula  subsequente,  but  on  that  of  marriage  constituted  by  con- 
sent de  pnesentis  with  subsequent  and  consequent  consummation  ; 
though  upon  the  grounds  repeatedly  stated,  he  is  of  opinion  that 
a  subsequent  marriage,  however  formal,  would  not  obstruct  a 
declarator  of  marriage  founded  on  a  promise  with  subsequent  and 
consequent  copula,  also  prior  to  such  formal  marriage  with  ano- 
ther woman.  ' 

12.  To  the  twelfth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  this  Interrogatory  does  not 
appear  to  bear  any  direct  relation  to  any  passage  in  the  article  of 
the  Libel  upon  which  the  Respondent  was  examined  in  chief,  but 
he  does  not  hesitate  to  say,  that  the  effect  of  any  subsequent 
marriage  between  the  Defendant  and  any  other  woman,  would  be 
weakened*  rather  than  strengthened,  if  that  circumstance  took 
place  not  in  Scotland  where  the  Plaintiff  lived,  and  where  she 
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might  have  interfered  to  prevent  it,  but  In  a  foreign  countr)'  and        iwoaMUr 
at  a  distance  from  her  residence.  mqs>uiov 

'  13.  To  the  thirteenth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  the  laws  and  usages  of 
Scotland  would  in  his  opinion  be  held  as  applicable  to  any  mar- 
riage contracted  in  Scotland  by  any  foreigner,  whether  a  military 
officer  or  not,  who  had,  previous  to  entering  into  such  contract,  . 
resided  above  40  days  in  Scotland.  The  law  and  practice  of 
Scotland  as  to  the  forum  domicilii^  seem  not  so  strictly  to  require 
the  fuU  residence  of  forty  days  in  the  case  of  a  military  man,  as  in 
that  of  a  foreigner  residing  in  Scotland  in  a  mere  civil  capacity. 
Lees  against  Parian,  1 2th  November  1709,  Fountainhall,  and 
Dictionary  of  Decisions,  vol.  i.  page  326. 

14, 15, 16,  and  17.  To  the  fourteenth,  fifteenth,,  sixteenth,  and 
seventeenth  of  the  said  additional  Interrogatories  this  Respon- « 
dent  answereth  and  saith,  that  as  they  relate  to  hypothetical 
cases,  which  in  so  far  as  he  knows  have  not  been  agitated,  and 
which  perhaps  never  may  occur,  and  as  the  decisions  in  such  cases, 
were  they  ever  to  happen,  might  be  materially  affected  by  the 
special  circumstances  of  each,  he  declines  to  give  a  decided  opi« 
nion  on  such  general  statements  as  those  contained  in  the  afore- 
said Interrogatories. 

18.  To  the  eighteenth  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  by  the  law  of  Scotland 
he  understands  that  even  a  promise  de  futuro  cum  subsequente 
copuld,  (multo  magis  a  consent  de  prasenti  cum  consummatione) 
constitutes  actual  marriage,  in  terms  of  the  thirtieth  chapter  of 
the  first  title  of  the  fourth  book  of  the  Decretals  of  Gregory  the 
Ninth,  which,  as  it  was  compiled  prior  to  the  comiptions  sanction- 
ed by  the  Council  of  Trent,  is  received  by  our  Courts  as  an 
authority  in  matters  of  this  kind,  and  in  terms  of  repeated  decision 
of  the  Scots  courts,  so  as  not  to  be  derogated  from  by  any  act  of 
either  party,  or  by  the  subsequent  regular  or  irregular  marriage  of 
either. 

19,  20.  To  the  nineteenth  and  twentieth  of  the  said  additional 
Interrogatories  this  Respondent  answereth  and  saith,  that  accord- 
ing to  the  law  of  Scotland,  he  knows  of  no  obligation  to  marry, 
followed  by  a  copula,  in  consequence  thereof,  which  can  ac- 
cording to  the  law  of  Scotland  be  retracted  by  either  party  or 
by  both. 

21.  22.  To  the  twenty-first  and  twenty-second  of  the  said  ad- 
ditional Interrogatories  this  Respondent  answereth  and  saith, 
that  the  constitution  of  marriage  by  promise   and  copula  which 

does 


BOBftliT      does  not  appear  to  him  to  ibe  the  oate  before  him)  reftts  oti  th^. 
aoDSBOw     ground  of  the  passage  already  quoted  from  the  Decretak^  as  w^ 
^^^*         as  repeated  decisions  of  the  courts  irt  ScoUaad,  the  reaiiik  of 
which  is,  that  the  presumption  of  present  matrimonial  conaeot 
at  the  moment  of  a  coptda  permitted  and  enjoyed  in  conseqoeaoe 
of  a  prior  consent,  admits  not  of  being  redargued  by  any  |ur«iefi 
acknowledgment,  discharge,  dissent,  or  subsequent  CFedt  ^hut- 
ever  ;  but  does  ipw  facto  constitute  marriage  between  the  pajrtiea»r 
incapable   of  dissolution  by  any  means   short  of  those   whk^ 
would  have  dissolved  a  marriage  regularly  and  pubiidy  ^leip* 
nized  in  facie  ecctesidf ;  that  such  events  do  not  oohstiltite  a  mere 
obligation  to  marvy  in  favour  of  the  woman,  the  validity  of  which 
is  to  depend  on  the  future  actual  celebi^tion,  appears  t6  have 
been  very  early  determined,  as  in  the  case  of  Younger,  men* 
tioned  by  Sir  Thomas  Craig  in  the  nineteenth  section,  referred  to 
in  the  Respondent's  answer  to  the  first  of  said  additional  Interro- 
gatories ;  likewise  by  the  following  subsequent  decisions,  sustain- 
ing  dedarators  on  such  grounds  after  actual  celebration  had  be^ 
eome  impossible,  in  consequence  of  the  death  of  the  husband ;  in 
the  case  of  Barclay  against  Napier,  cited  by  Lord  Stair,B.I.  Tit*  4. 
I^'6. ;  vide  also  Hope  voce  Husband  and  wife,  and  Kerse  M.  S.  &i  i 
23d  February   1714,  Anderson   against  Wisheart,   vide  Forbesi 
M.  S. ;  June  1 730,  Murray  against  Smith,  vide  Dictionary^  voL  U* 
page  530,  where  it  will  be  found  that  action  was  sustained  after 
the  death  of  the  husband,  though  the  particular  mode  of  proof 
offered  was  rejected;  2Sth  July  1747,  Campbell  against  Codf 
nme,  alias  Kennedy,  where  action  was  sustained  by  the  Commis* 
,    saries,  and  their  judgment  affirmed  by  the  House  of    LK)rds, 
fWooner  and  Records  and  Appeal  cases  ;  18th  November  1766, 
Agnes  Johnston   against    Smiths ;    1 3th    November    1 795,  An- 
'  derson    against  Fullerton ;   28th    November    1801,   M'Gb'egor 
and  Campbell  agfunst  Campbell,  in  which  last  mentioned  cases 
action  was  sustained,  but  the  proof  of  marriage  afterwards  failed; 
20th   January  1802,  Crawford*s  Trustees    against  Hart,   where 
the  widow  was  successful ;  4th  March  1807,  Elizabeth  Walker 
against  M'Adam*s  Trustees,  where  also  the    widow  was   sao- 
eessful.  That  correct  legal  ideas  upon  this  subject  may  be  formed 
from  the  usual  style  of  decrees  of  adherence  on  the  ground  of 
promise  and  copula,  which  does  not  ordain    the  defender  to 
c^brate   marriage,    but    finds    facts,  &c.  proven   relevant   to 
infer  marriage  as  having  already  taken  place,  and  finds  and  de- 
dares  the  pursuer  and  defender  married  persons,  and  the  De- 
fcader  law^  wife  (or  husband)  to  the  pursuer,  and  ordakia  the 
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defender  to  adhere  to  tfie  pursuer  in  ail  time  to  come.    Thit  the       ROBABm 
right  of  aeUoo  is  not  cut  off  or  barred  by  a  subsequent  roarriage     hodshrk 
of  the  defender  wkh  another,  appears'  from  the  decisions  in  the   . . 
eases  of  Pennycook  and  Grmton  against  Canton  and  <jraite,  ^ 
where  there  was  issue  of  both  connections;  and  in  those  of 
Campbell  against  Cochrane  or  Kennedy  already  cited,  and  Inglis 
agaihst  Robertson,  23rd  February  1785,  in  both  of  which  action 
was  susttuned^  though  there  was  no  issue  of  the  first  connection, 
and  though  the  object  of  both  was  to  set  aside  a  marriage  pub- 
licly avowed,  of   which    there  was  issue  reputed  lawful,  and 
which  such '  action  in  the  last-mentioned  case  proved  ultimately 
successful :  that  such  irregular  proceedings  do  not  confer  a  mete 
right  of  action  on  the  injured  woman,  wluch  she  might  renounce, 
abandon,  or  discharge,  appears   from  the  following  decisions : 
the  case  cited  by  Stair,  Book  I*  Tit.  4.  §  6^  from  Nicholson  de 
Nuptiis :   the  case  of  Elizabeth  Castlelaw   against  Agnew   of' 
Shenchan,  being  a  declarator  of  marriage  on  the  ground  of  pro-^ 
mise  cum  copula^  in  which  the  defender  produced  "  a  dischai^ 
V  granted  by  the  pursuer  to   the  defender,  of  date  25th  No- 
**vember  1715,  whereby  the  said  pmsuer  granted  her  to  have 
**  received  firom  the  said  defender,  full  and  complete  payment  of 
'*all  fees  due  to  her  for  five  years  service,  preceding  Martinmas 
^'1715;  wherefore  she  discharged  the  said  defender  of  all  fees 
''due  to  her  for  the  said  service,  and  of  all  pretensions  of  mar- 
''riage  that  she  could  claim  of  She  said  defender;"  the  Commit* 
sanest  the  15th  August  1717,  "found  the  promise  of  marriage» 
with  the  posterior  copula  or  concubitus  libelled,  relevant  to 
infer  the  conclusion  of  the  libel,  and  probable  by  ^the  de^* 
fenders  oath  of  verity,  and  found  the  discharge  not  sufficient. to 
**  elide  the  same  ^  v^ide  Commissary  Records,  page  380 ;  and 
although  the  case    was  afterwards  most  keenly  contested,  the 
Justice  of  this  interlocutor  was  not  afterwards  disputed  in  tlie 
Court  of  Session.    So  also  in  the  case  of  Jean  Campbdl  against 
Cochrane,  it  came  out  in  evidence,  that  Mrs.  Cochrane  or  Kennedy 
had  not  only  acquiesced  for  twenty  years  in  the  deceased  Cap- 
tain Campbell's  marriage  with  Jean  Campbell,  but  had  in  pub- 
lic companies,  during  their  cohabitation,  harself  addressed  her 
in  the  character  of  Captain  CampbelFs  wife,  acquiescing  in  the 
designation  of  widow  Kemiedy,  repeatedly  applied  to  herself  by 
thf  individuals  composing  the  same  company,  yet  this  was  found 
to  be  no  bar  to  her  action,  and  tlie  Judgment  of  the  Commis- 
saries was  affirmed  by  the  House  of  Lords.    Lastlyt  in  the  case 
of  Pennycook  and  Grinton  contra  GrintOn  and  Graite,  Agnes 
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HOBBRT       Pennycook  at  first  brought  an  action  for  inlying  charges*  and 
HODSHON      the  damages  due  to  her  for  debauching  and  leaving  her,  yet  thb 
^^^'         was  not  found  aufficient  to  bar  her  from  prosecuting  and  suc- 
ceeding in  a  subsequent  declarator,  in  which  she  was  suoceitlal 
in  establishing  her  own  marriage  and  setting  aside  the  sulwe 
quently   publicly  avowed   marriage  with   Graite,  of  which  too 
there  had  been  issue.     That  from  these  authorities  it  fcUuwi, 
that  the  presumption  of  a  present  matrhnonial  consent  tempore 
cqMs,  when  a  previous  promise  had  been  given  and  acoefited 
between  the  parties,  cannot  be  traversed  by  any  proof  however 
strong  and  direct ;  that  when  the  woman  submttled  to  tlie  mads 
embraces,  she  did  so,  not  inimtu  mairimonih  or  on  the  fkith  and 
belief  that  she  thereby  became  his  wife.    That  hence  the  Re- 
spondent is  of  opinion,  that  if  th6  case  stated  in  the  libel  now 
before  him,  rested  only  on  the  ground  of  a  promise 'cum    copHia^ 
instead  of  a  mutual  present  consent  with  consummation,  thit 
it  would  constitute  actual   and  indissoluble   marriage  between 
the  parties.     That  as  to  the  passage  in  Erskine  alluded  to  in  Ae 
inSsrrogatory,  the  Respondent  is  of  opinion  that  it  is  so  far  de^ 
fective^  that  it  does  not  state  the  presumption  spoken  of  to  be  a 
pr^swnptio  juris  ei  de  jure,  not  to  be  controverted  by  any  en^ 
denoe  whatever. 

23.  To  the  twenty-third  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  the  case  here  put 
has,  so*  fur  as  he  knows,  never  been  argued  or  determined  in  ilie 
courts  in  Scotland,  and  does  not  appear  to  the  Respondent 
to  have  reference  to  the  case  originally  put  and  spoken  to  Vf 
him. 

24.  To  the  twenty-fourth  of  the  said  additional  Interrogatoridi 
this  Respondent  answereth  and  saith,  that  as  his  opinion  dsSe^ 
not,  as  has  been  seen,  rest  on  the  authority  of  Lord  Stair  aloiM, 
he  deems  it  unnecessary  to  make  any  answer  to  this  queatioii* 
fuither  than  such  as  have  been  already  given. 

25.  26.  To  the  twenty-fifth  and  twenty-sixth  of  the  said  ad^ 
ditional  Interrogatories  this  Respondent  answereth  and  sAA, 
that  they  have  been  already  answered  in  substance,  he  havial^ 
stated  an  opinion,  in  which  however  he  is  awaire  that  many  lawyers 
may  differ,  from  which  it  may  be  inferred  that  neither  a  regular 
contract  of  marriage  in  the  usual  style,  nor  the  writings  in  process, 
u*ould  in  his  opinion  be  sufficient  to  constitute  an  irrevocable 
marriage,  unless  either  actual  celebration,  habit  and  repute,  or 
carnal  copulation,  had  followed. 

27'  To  the  twenty-seventh  of  the  said  additional  Interrogatories 

this 
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liug  Respondent  answereth  and  saith,  that  those  exhibits  are  ot      itdiiMT 
auch  a  nature*  as  if  attended  with  either  of  the  three  circumstuices     HonsMoir 
mentioned  in  his  answer  to  the  two  immediately  preceding  Inter-         ^^T* 
rogatories,  would  bar  either  party  from  retracting.  ^  ' """"" 

28.  To  the  twenty-eighth  of  said  additional  Inteitogatories  tkk 
Reapoadent  answereth  and  saith,  that  the  Plaintiff  by  the  ^hibit 
Ko.  2,  provided  th^  handwriting  thereof  were  acknowledged  and 
jproven,  and  a  subsequent  and  consequent  copula  were  also  ac- 
knowledged and  proven^  Would,  by  the  law  of  Scotland,  have 
been  found  to. have  contracted  the  indissoluble  bonds  of  matri- 
n^ny  with  the  defendant.  That,  had  the  pkintitf  destroyed 
th^Sje  writings,  the  defendant  nught  have  founded  his  action 
against  the  ptaintilt  on  the  couniierpart  of  the  .correspondence  in 
his  own  hands;  and  if  even  these  had  fiuled,  might  have  \h* 
atructed  the  consent  by  the  plaintiff's  oalh^  and  the  copula  pr:<mt 
dejvxe,  or  by  the  plaintiff's  oath. 

29.  To  the  twenty-ninth  of  the  said  additional  Interrogatoriea 
(this  Respondent  answereth  and  saith,  that  he  cannot  at  this 
moment  recollect  any  case,  such  as  that  referred  to  in  this  lii* 
terrogatory ;  as  the  case  of  Anderson  against  Fullerton,  though 
action  was  there  sustained  in  particular  cinnunstanoes^  had  it 
been  successful,  it  would  not  in  the  Reqiondent  s  apprdiension 
'bare  come  up  to  the  spirit  of  the  intenx^tory. 

30.  To  the  thirtieth  of  the  said  additional  interrogatories  this 
Respondent  answereth  and  saith,  that  in  his  apprehension  every 
expression  of  deliberate  and  present  mutual  matrimonial  con- 
sent, followed  by  copula,  constitutes  matrimony  upon  strongdr 
and  mote  incontrovertible  grounds,  well  known  to  every  lawyer, 
than  any  marriage  constituted  by  promises  de  faiuro,  however 
solemn,  and  though  abb  followed  by  copula. 

31.  To  the  tinrty-first  of  the  said  additional  Iriterrogatoriea 
tfa^s  Respondent  answereth  and  saith,  that  such  second  mar- 
riage would  be  made  void,  because  the  prior  marriage  being 
coinplete  and  valid  by  the  law  of  Scotland,  no  second  marriage 
coufd  be  legal  while  the  first  remained  undissolved. 

Hiit  before  taking  leave  of  these  additional  Interrogktories 
this  Respondent  iimst  take  the  liberty  to  observe,  that  in  an- 
swering them  he  is  conscious  he  may  haVe  comniiUed  two  errors  : 
that  he  may  have  derogated  from  the  d^^dity  of  his  profession, 
in  submitting  to  the  toil  and  disgust  of  answering  Interrogatories, 
which,  considered  as  cross  questions,  are  irregular  in  their  struct- 
ure and  degrading  hy  the  insinuations  they  imply ;  and  he  may 
have  betrayed  the  best  interests  of  the  court  from  which  they 
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issue,  by  oontributing  to  shut  out  the  truCh  in  tune  to  come.  Scots 
law,  to  an  English  court  of  justice,  is  matter  of  fiu;t,  and  aii  ftuch 
to  be  established  by  evidence  ;  but  the  sources  of  the  mo^  le- 
gitimate information  may  be  stopped,  if  professional  men,  bjf 
consenting  (for  they  cannot  be  compelled)  to  give  fntbYination 
■on  a  point  of  their  own  law,  dre  to  l>e  teaised  and  Insulted  by 
such  cross  Inteitc^tories  as  ought  only  to  be  addressed  td  wit- 
nesses suspected  of  a  desire  to  disguise  dr  conceal  tbe  tnidi. 
That  out  of  respect  for  the  persons  by  whose  signaturfe  tbcK 
additional  Interrogatories  have  l>een  sanctioned,  and  ignorant 
t)f  the  customs  and  usages  of  the  courts  in  which  they  practise, 
he  has  given  such  answers  as  occurred  to  him ;  biit  as  the 
'same  inducements  do  not  occur  in  favor  of  the  further  addi- 
tional Interrogatories,  he  declines  making  any  answer  whatever 
to  them. 

R.flODSHONCAt. 

7th  August  1809. 
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7th  July  1809. 

ANDREW  RAMSAY,  Eaq.    of  Whitehill,  Advocate,  aged 

sixty-seven  years,  a  witness  produced  and  sworn,  deposes  andsays, 

that  he  has  practised  as  an  Advocate  before  the  Supreme  Court  of 

Session  in  Scotland,  since  1 763,  and  that  he  acted  as  one  of  the 

.  Commissaries  in  the  Commissary  Court  of  Edinburgfaa  which  is  the 

Consistorial  Court  of  Scotland,  from  1774  till  1807 ;  and  fiurthei; 

to  the  eleventh  article  of  the  said  libel  he  deposes  and  says,  tBat 

.he  has  attentively  perused  and  considered  the  several  exhibils 

annexed  to  the  libel,  and  that  marriage,  by  the  law  of  Scotland 

may  be  constituted  in  several  modes,  without  regular  celebration 

.  by  a  cleigyman.      It  may  be  formed  by  acknowledgment  of  the 

parties  containing  words  de  prasentif  relevant  by  that  law  to  infer 

marriage ;   by  promise  attended  with  copula  betwixt  the  parties ; 

and  by  acknowledgements  in  writing,  clearly  expressing^the  fiict 

that  a  marriage  had  been  formally  contracted.    Deposes,  tbi^t  he 

is  clearly  of  opinion  that  in  the  present  case,  all  of  these  grounds 

for  constituting  marriage,  by  the  law  of  Scotland,  concar.    There 

is  an  acknowledgment    by  the  parties,    containing  woids  de 

prcesentif  relevant  by  the  law  of  Scotland  to  constitute  a  marziage. 

There  is  an  acknowledgment  in  the  letters  of  the  defendant  by 

his  signature  as  the  plaintiff  s  husband,  and  addresnng  her  as  his 

wife,  of  his  having  formierly  contracted  a  marrii^  with  Miss 

Johanna  Gordon  the  plaintiff,  Deposes,  that  with  regard  lo  the 
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'  ikird  ground,  m.  promise  aiid  oopula,  the  promise  is  here  proved  amd&bw 
by  ihe  writing  of  the  defendant  in  No.  1.  of  the  Exhibits,  be  is  ":^?^'» 
-also  ioolined  to  think  (rem  the  letters  of  the  defendant,  that  a  ^ 
copula  bas  taken  pltuct  betwixt  the  parties,  and  such  is  the  impres- 
sion which  a  careful  perusal  of  the  letters  of  Mr.  Pidrymple  has 
-made  upon  his  own  mind.  But  the  Deponent  does  not  see  in 
these  letters,  any  sufficient  evidence  of  a  coptda,  upon  which 
4done  the  sentence  of  a  Judge,  decl^ng  a  marriage,  can  rest. 
But  he  conceives  that  from  die  style  of  the  letters,  the  copula,  as 
by  the  laws  of  Scotland  it  is  clearly  probative  by  vritnesses,  may 
.be  proved  in  that  manner ;  and  he  should  think  it  rather  prudent 
•for  the  plaintiff  to  strengthen  her  cause  by  bringing  such  proof. 
At  the  same  time  he  is  clearly  of  opinion,  that  without  such  proof, 
the  eleventh  article  of  the  libel  is  well  founded ;  and  he  does  tiot 
-see  in  what  manner  it  can  be  avoided  or  defeated  by  any  defence 
on  the  part  of  the  Defendant. 

ANDREW  RAMSAY. 


Examined  on  Interrogatories. 

1.  To  the  first  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  he  conceives  that  the  law  of  Scotland, 
in  regard  to,  the  validity  of  irregular  marriages,  has  been  at  all 
times  the  same,  though  not  so  definite  or  so  well  understood  as 
it  has  been  of  late  by  some  decisions  in  the  Consistorial  and 
Supreme  Court. 

-3.  To  the  second  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  he  has  formed  his  opinion  of  what  is 
the  precise  law  of  Scotland  at  the  present  day  regarding  such 
marriages,  from  the  Roman  law,  which  is  the  common  law  of 
Scotland;  from  the  opinions  of  systematic' writers.  Lord  Stair, 
Lord  Bankton,  and  Mr.  Erskine ;  and  from  the  decisions  of  the 
proper  Consistorial  Court,  which  have  ^either  received  the  univer* 
sal  approbation  of  the  country,  or  have  been  affirmed  in  the 
Supreme  Court,  and  in  the  House  of  Lords. 

3.  To  the  third  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  he  considers  a  promise  of  marriage 
followed  by  a  copula,  or  consummation,  as  equivalent  in  its  legal 
effects  to  a  marriage  regularly  celebrated,  and  not  merely  binding 
the  party  making  it  to  marry  at  some  subsequent  period. 

4.  To  the  fourth  of  the  laid  Interrogatories  this  Res^ndenc 

g  2  answereth 
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▲NDA}tw       answereth  and  saith,  that  an  irrevocable  obligation  on  Ae  pait'pt 

BAMSAYf        ii^Q  niau  tQ  marry  a  particular  woman,  when  accepted  of  by  die 

•  woman,  is  binding  in  all  cases  on  the  said  wdman,  so  as  to^pri^ 

vent  her  from  contracting  a  marriage  with  another  man  postefiAr 

to  such  obligation. 

5.  To  the  fifth  of  the  said  Interrogatories  this .  Respondent  mh 
swereth  and  saith,  that  a  woman  who  has  received  an  irrevocable 
obligation  given  by  a  man  to  marry  her,  is  entitled  to  have  her 
marriage  declared  by  a  decree  of  the  proper  court.  The  rexsaiii* 
ing  part  of  the  Interrogatory  is  too  vague  and  indefinite  to.  admk 
of  a  precise  answer,  but  as  relative  to  the  situation  of  the  .parties, 
it  has  not  suffered  such  alteration  as  to  take  away  the  woman's 
right  to  have  the  said  marriage  declared  valid. 

6.  In  answer  to  the  sixth  of  the  said  Interrogatories  thb  Re- 
spondent saith,  that  he  conceives  that  the  promise  of  a  man  to 
marry  a  particular  woman,  followed  by  a  copula  or  consummatidB, 
taking  place  only  in  Scotland,  will  prevent  the  man  from  marrf- 
ing  another  woman  in  England  ;  such  promise  and  such  consum- 
mation will  prevent  the  said  man,  although  the  said  promise  had 
not  been  previously  insisted  upon  and  declared  binding  at  the  wo- 
man's instance  in  the  proper  eourt  in  Scotland,  and  although  the 
man  had,  at  the  time  6f  such  promise  and  such  copula,  been  in 
England  and  not  possessed  of  any  property  or  effects  in  Scotlabd. 

7.  To  the  seventh  of  the  said  Interrogatories  this  Reqx>nde»t 
answereth  and  saith,  that  where  a  man  gives  a  declaration  in  wiit- 
ing  to  a  woman,  whereby  he  declares  her  to  be  his  lawful  wiH, 
such  a  declaration,  by  the  law  of  Scotland,  constitutes  a  law&i 
marriage. 

8th.  To  the  eighth  of  the  said  Interrogatories  this  Respendeai 
answereth  and  saith,  that  the  law  of  Scotland  has  distinguisliftl 
betwixt  a  copula  or  consummation,  antecedent  or  suhsequent  t» 
the  declaration  mentioned  in  a  former  Interrogatory.  The  c5opuili 
and  declaration  must  be  inseparably  connected,  or  in  other  ^onk 
must  be  cause  and  effect ;  a  copula  after  such  declaration  will 
render  the  marriage  complete,  but  a  copula  before  it  wiU  not  hare 
the  same  legal  efifect,  because  when  these  two  take  place,  thd  law 
of  Scotland  presumes  that  the  copula  has  taken  place  in  conse' 
quence  of  such  declaration.  The  declaratibn  and  copula  when 
thus  ihade  out,  constitute  a  marriage,  and  not  merely  an  obtiga» 
tion  to  marry.  , 

9.  To  the  ninth  of  the  said  Interrogatories  this.  Re^XNideiit 
answereth  and  saith,  that  where  a  man  gives  a  writing  to  a  w«^ 
man,  acknpwledgii^  that  he  is  her  husband,  and  the  two  parties 
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currespond  with  each  other  calUng  each  other  husband  and  wife,  j^ndbbw 
these  facts  by  the  law  of  Scotland  will  constitute  a  marriage,  not  hambay, 
merely  an  obligation  to  marry,  unless  it  shall  appear  from  real  ^s^* 

and  undoubted  evidence  that  no  consummation  had  taken  place  — — " 
between  the  parties,  that  they  never  had  any  serious  intention  of 
marriage^  or  that  they  have  both  resiled  from  it  for  reasons  in 
which  they  both  concurred. 

10.  To  the  tenth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  he  conceives  that  in  the  case  stated  in 
Uie  former  Interrogatory,  the  legal  effect  of  the  declaration  and 
correspondence  will  not  be  avoided,  although  either  the  man  or  the 
woman  express  their  doubts  as  to  their  being  completely  married, 
and  signify  his  or  their  resolutions  to  marry  publicly,  or  although 
one  or  both  should  express  fears  of  being  deserted  by  the  other ; 
because  the  mistakes  or  misconceptions  of  either  of  the  parties, 
or  their  visionary  terrors,  wil^  not  alter  the  status  which  has  been 
before  fixed  unalte'rabiy  by  their  own  acts  and  deeds,  and  con- 
stituting a  valid  marriage,  and  not  merely  an  obligation  to  marry. 

ANDREW  RAMSAY, 


9 

E-xamined  on  the  additional  and  further  additional  Interrogatories 

• 

TO  all  and  each  of  the  said  additional,,  and  further  adcQtional 
Interrogatories,  this  Respondent  answereth  and  saith,  that  in  so  far 
a&  they  are  pertinent  and  bear  upon  the  case,  they  appear  to  him  to 
be  answered  by  the  responses  to  the  former  Interrogatories,  which 
in  his  opinion  were  framed  with  judgment,  and  a  deliberate  con- 
sideration of  the  facts  as  appearing  from  the  Exhibits  referred  to 
by  the  Plaintiff,  and  exhausted  the  question  which  is  before  the 
Court;  and  that  these  additional  and  (urther  additional  Interro- 
g^ries,  seem  to  be  framed  for  the  sole  purpose  of  puzzling,  per* 
plexing,  and  rendering  the  cause  inextricable,  by  holding  it  forth 
]|s  resting  on  subtle  questions  of  law,  and  a  variety  of  decisions 
in  former  cases  of  marriage,  which  appear  to  him  totally  inappli- 
eable  to  the  case  in  hapd.  That  having  already  given  his  evidence 
in  chief,  and  answered  the  Interrogatories  put  to  him  by  the 
Defendant  to  the  best  of  his.  ability,  be  does  not  consider  it  as 
any  part  of  his  duty  to  answer  these  additional  and  further  addi- 
tional Interrogatories,  because  he  conceives  that  he  has  fully  dis- 
charged his  duty  as  a  witness  and  a  counsel,  by  opinion  and 
p<Mnted  responses  lo  the  former  Interrogatories,  which  in  his 
opinion  contain  whatever  b  material  to  the  decision  of  the  caiite. 

ANDjaaSW  flAMSAJ^ 

7th  August  1809. 
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On  the  AiXEGATioN  and  Exhibits  given  on  behalf  of 

Mr.  DaxiIymple. 


31st  October  1810.. 
JOHN  CLERK  Esq.  of  the  city  of  Edinburgh,  Advocate, 
and  for  some  time  his  Majesty's  Solicitor  General  for 
Scotland,  aged  about  fifty 'three  years,  a  Witness  pro- 
duced and  sworn, 

JOHN  DEPOSES  and  says,  That  he  has  practised  as  an  Advocate  be* 

CLBKK,        fore  the  Supreme  Court  of  Session  in  Scotland  since  the  year 
Esa.         1785,  and  to  the  seventh  article  of  the  said  Allegation,   the  De-^ 
■**"^""""  {tonent  havii^  attentively  and  deliberately  perused  and  considered 
the  several  articles  of  the  said  Allegation  with  the  Exhibits  an- 
nexed thereto,  and  also  the  Libel  given  in  the  said  Cause  on  the 
part  of  Johanna  Dalrymple  the  Promoter,  and  the  original  Exhi- 
bits, Nos.  1,  2,  10,  and  11,  and  the  several  original  Letters  an- 
nexed to  the  said  Libel,  he  deposes  and  says.  That  in  his  opinion 
a  person  not  having  resided  in  Scotland  otherwise  than  as  being 
quartered  tliere  as  a  military  officer,  is  not  through  such  residence 
a  domiciled  resident.     That  the  laws  and  usages  of  Scotland  i^ 
ply  generally  to  persons  actually  resident  within  the  country  wh» 
contract  marriages  according  to  the  methods  and  forms  (hat 
would  be  binding  upon  the  domiciled  inhabitants,  but  that  in 
oases  where  a  marriage  is  alleged  to  have  been  contracted  with- 
out having  been  solemnized  in  the  face  of  the  church,    and  the 
question  depends  upon  evidence  of  consent  to  the  matrimonial 
contract,  persons  who  are  not  domiciled  residents  may  be  in  a 
different  situation  from  the  domiciled  inhabitants.   Th6re  may  be 
adcnowledgraents  or  declarations  of  marriage  intended  merely  as 
engagements  to  marry  at  some  future  period,  or  where  the  parties 
live  together  publicly,  to  give  their  connection  a  more  decent 
and  respectable  appearance  in  the  eyes  of  the  world.  Such  cases 
occur  in  Scotland,  notwithstanding  the  danger  to  parties  of  being 
entangled  in  marriages  without  their  consent  by  the  law,  which 
admits  of  private  marriages  without  the  marriage  ceremony,  the 
acknowledgments  or  appearances  of  marriage  bdng  taken  as  evi- 
dence of  it :  but  the  Deponent  has  been  informed  that  in  £i^land, 
where  private  acknowledgments  of  marriage  without  the  ceremony 
do  not  bind  parties  to  the  matrimonial  contract,  and  consequently 
it  is-tafer  to  pretend  the  connection  of  marriage  mfxpre  it  does  not 
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eriftt,  sudk  preteaded  namagw  are  nol  irafeequaady  fbrme^  xo^^ 
Without  an  intentioa  to  mairj^  and  particnlavly  that  tbia  is  a  <3x>srk^ 
practice  in  the  army.  Thma  when  a  regiment  comes  from  Epg-^ 
hmd  tx>  bie  quartered  in  Scotland,  the  same  babi)t&  continue  ampng  ^ 
die  officers  and  soldiers,  who  hava  woBMn  alfong  with  them  who 
pass  as  their  wfves,  thoi^h  die  connection  is  in  reality  of  a  mor^ 
temporary  nature.  FVom  this  it  should  follow,  that  the  same  cir- 
cumstances that  would  infer  consent  to  mam^ge  in  a  domtcilecl 
inhabitant  in  Scotland,  wouM  in  &ot  carry  no  such  inference 
along  with  it  against  an  English  officer  or  soldier  following  th^ 
habits  of  his  Country.  Thus,  though  it  cannot  be  said  that  these  . 
persons  while  they  remain  in  Scotland  are  not  subject  to  the  sain» 
law  that  applies  to  others,  they  havse  some  advance  in  weighing 
the  evidence  of  consent  to  marry,  where  it  iei  alleged  that*  they 
have  contracted  private  or  irvegnkr  narrii^[es»  That  the  Dep<K 
nent  is  of  opinion  that  die  Paper-Writmg,  No.  1,  does  not  amount 
to  or  constitute  a  marriage,  as  it  is  in  its  form  a  n^e  pfomise. 
The  Letters  annexed  to  the  Libel  do  not  amount  to  or  constitute 
a  marriage,  but  diey  may  be  considered  as  important  evidence  in 
su^pport  of  an  allegadon  that  a  manriiBge  had  been  contracted  by 
the  parties  ;  the  Deponent  does  not,  however^  consider  them  |a 
be  decisive  evidence.  *  Some  of  them  are  written  in  Scotland  apd 
others  in  England;  the  Deponent  cannot  distinguish  between 
these  letters  as  to  their  eiBsct  in  evidence  from  the  place  wher& 
they  were  wntten ;  a  letter  written  in  England  may  affinrd  raiH 
terial  evidence,  but  it  would  not  constitute  a  marrii^ ;  and  the 
letters  written  in  Scodand  have,  in  the  Deponent's  opinion,  no 
stronger  effect  ^ban  if  they  had  been  written  in  England.  Th^ 
Paper-Writing,  No.  1 1,  seems  to  have  been  an  envelope,  and  die 
words  of  it  **  sacreed  promises  and  engagements,"  to  which  the 
paities  appear  to  have  put  their  initials,  import  that  when  it  was 
written  there  was  no  marriage  between  them,  but  only  promises 
and  engagements  to  marry.  The  Faper-Writing,  No.  2,  imports, 
a  mutual  declaration  of  marriage  by  John  Dalrymple  and 
Johanna  Gordon.  If  these  declarations  ire  in  the  handwriting  of 
the  parties,  they  afferd  very  important  evidence  in  support  of  the 
Allegation  that  a  marriage  had  been  contracted  between  them  i 
and  laying  out  of  consideration  the  acknowledgment  to  which 
there  is  the  signature  of  *'  J.  Gordon,^'  if  the  previous  dedaration 
and  signature  is  of  the  handwriting  of  Mr.  Dalrymple,  it  is  evi^ 
dence  against  him  of  a  very  high  natOK^  that  he  had  contracted  a 
marriage  with  Miss  Gordon.  But  the  Deponent  does  not  con* 
sider  that  the  Fteper-Writing,  No.  2,  though  of  the  handwritisg 
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JOHN         of  the  parties,  amounts  to  or  constitutes  a  nuurriage«  It  is  only  e?i«« 
'^llf' ^'       dence  to  prove  the  fact  that  a  marriage  had  been  contracted  between 
the  parties  :  It  is  not  conclusive  evidence,  but  only  such  as  must 
be  weighed  along  with  the  other  circumstances  of  the  casc>  and  it 
will  have  more  or  less  efieot  according  to  these  circumstancea* 
The  Paper- writing,  No.  10,  contains  a  declaration  subscribed  "J. 
W.  H.  Dalxymple,'*  that  Johanna  Gordon  is  his  lawful  wife,  and 
that. he  shall  acknowledge  her  as  such  the  moment  he  has  it  in  hia 
power ;  and  on  the  other  hand,  a  promise  by  **  J.  Gordon  now  J. 
Dalrymple**  that  nothing  biit  the  greatest  neciessity  shall  force 
her  to  declaie  this  marriage.  This  Paper  is  also  subscribed  *'  Char* 
Iptte  Gordon,  witness.**    It  imports  little  more  than  the  Paper^ 
Writing,  No.  2  ;  if  the  first  part  of  it  is  written  and  subacribed 
by  Mr.  Didrymple,  it  is  important  evidence  against  him  to  prove 
the  fiEu;t  that  a  marriage  had  been  contracted  between  the  parties; 
but  the  Paper-writing  does  not  amount  to  or  constitute  a  mar* 
riage,  it  is  only  eridence  which  will  have  more  or  less  efifect  ac* 
cording  to  the  circumstances  of  the  case ;  and  upon  the  whole 
the  Deponent  is  of  opinion  that  the  Paper-Writings,  No.  I,  No.  2, 
No.  10,  and  No.  11,  and  the  Letters  annexed  to  the  Libel,  do 
not  amount  to  or  constitute  a  marriage  by  the  law  of  Scotland, 
though  if  those  parts  of  the  writings  bearing  to  be  promises  and 
declarations  by  Mr.Dalrymple  are  with  the  signatures  of  his  himd- 
writing,  they  are  very  ilhportant  evidence  against  him  to  jvove 
that  a  marriage '  had  been  contracted.    The  Deponent  Qonsiden 
that  in  general  such  eridence  is  so  strong,  that  it  lays  the  onus 
probandi  upon  the  party  against  whom  it  is  brought,  who  may  still, 
notwithstanding  such  writings,  be  able  to  show  from  other  £ieta 
and  circi'imstances  that  no  marriage  was   contracted.    But  in 
order  to  be  aware  of  the  full  effect  of  these  writings  by  the  law  of 
Scotland,  it  is  necessary  to  take  notice  that  if  such  a  cnse  were  to 
be  tried  in  Scotland,  the  Deponent  is  of  opinion. that  the  interest 
of  the  wife  whom  Mr.  Dalrymple  afterwards  married  in  £iurland 
according  to  the  rules  of  the  church,  would  be  considered,  and 
she  would  be  made  a  party  to  the  proceeding  upon  which  the  eri- 
dence adduced  by  Miss  Gordon  would  be  weighed,  not  onIv*a& 
to  its  effect  against  Mr.  Dalrymple,  but  as  to  its  effect  against  his 
wife,  who  would  not  be  deprived  of  her  status  but  upon  evide^c^ 
competent  and  sufficient  against  her.  And  the  Deponent  is  of 
opinion  that  the  PSiper-writings  referred  to  would  have  had  in  the 
ccfurts  of  Scotland  a  muoh  greater  effect  against  Mr.  Dalrynmle, 
if  he  had  remained  unmarried,  than  they  would  have  had  in  the 
question  with  him  aft^r  hi^  marriage  in  England  Thn  D^xm^nt 
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Hold3  this  opinion  upon  the  general  prindples  .of  the  law  of  ^Soot«        johk 
land,  but  he  shall  refer  to.  two. decided. cases,  which  tend  to  ooijn-       ^bmbk, 
firm.it.     In  the  case  of  Campbell  against  Cochrane,  which  is  re-  aso.*' 

ported  in  Falconer's  Collection,  28th  July,  1747,  it  was  alleged.  - 
that  John  Campbell  of  Carrick  had  made  a  private  marriage  with 
Magdalen  Cochrane,  and  had  afterwards  married  .another,  lady  ; 
after  his  death  Magdalen  Cochrane  ckiimed  the  chaiacter  of.  his 
widow;  but  as  she  had  connived  at  the  second  marriage,  the 
Court  of  Session  would  not  allow  her  to  prove  her  allegations. 
Falconer  s  Report  goes  no  .further  ;  but  it  appears  firom  aj^teal 
eases  upon  which  the  House  of  Lords  gave  judgment,  3  Ist  Janu- 
ary 1753,  thaK  the  decision  of  the  Court  of  Session  had  been  re- 
versed  of  consent  in  the  House  of  Lords,  and  Magdalen  Coch- 
rane was  accordingly  allowed  to  prove  her  case,  ^he  cause. was 
decided  against,  her  upon  the  proof,  and  the  judgment  was  affirmed 
io  the  House  of  Lords,  as  appears  from  a  copy,  of  the  judgment 
which  tlie  Deponent  has  seen  upon  one  of  these  appeal  cases. 
In  the  Deponent's  opinion,  the  evidence  for  Magdalen  Cochrane 
would  have  been  sufficient  against  Campbell  the.  husband,. ]t»ut  it 
was  not  sustained  .against  the  Lady  whom  he  married  puljU^y 
after  having  made  what  was  said  to  have  heen  his  first. marriage. 
And  in  another  case,  Napier  against  Napier,  not  repotted,  wh|ch 
was;  decided  by  the  Court  of  Session  about  the  year  1802,  in  ^hich 
case  the  Deponent  was  employed  as  counsel,  there  was  evidence^ 
which,*  in  the  Deponent's  opinion^  woidd  have  been  sufficient^  to 
prove  a  first  marriage  against  the  man,  but  which  however  was 
not  sustained  against  hb  family  by  a  second  wife.  The  man  was 
«  native  of  Scotland,  and^  as  the  Deponent  believes,  of  Glasgow ; 
he  enlisted  as.  a  soldier  at  an.  early  period  of  life,  the  first  woman 
followed  him,  and  it  appeared  from  the  evidence  that  she  had 
lived  with  him  as  his  wife  along  with  the  regiment.  Ip  the  present 
case  the  Deponent  is  of  opinion  that  the  writings  referred'  to, 
supposing  that  they  would  have  been  .sufficient  evidence-  against 
Mr.  Dalrymple,  if  he  had  remained  unmarried,  to  prove  that  he 
had.  contracted  a  marriage  with  Miss  Gordop,  would  not  have 
been  sufficient  evidence  in  a  question  with  Mr.  Dalryniple's  vrife, 
as  a  party  in  the  proceeding,  which  would  have  taken  place  it  the 
question  had  been  tried  in  Scotland,  to  prove  that  a.  marpage 
had  been  previously  contracted  with  Miss  Gordon;  so  that  accord-^ 
ing  to  the  Deponent's  opinion  of  the  law  of  Scotland^  the  second 
marriage  is  a  most  important  circumstance  in  considering  the  e.vi-% 
dence  of  the  first  marriage.  But  the  Deponeot  is.furtjher  o^  opi-i 
nion,  that  the  letters  and  writings  lose  a  giceat  ^ealof  tibiar  weight 
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lOBK         from  — pf ber  drqwattioCT,  that  tlioiigk  the  import  ol  tfatt  wrb* 
^^ff^       ings  is  that  the  parties  w«re  manied,  yet  tha  fact  i^ipears  to  lowe 
been  that  no  marnaga  Gevemeny  was  performed!  eid^r  in  the  fiwe 
of  the  churchy  or  'privately  between  the  parties.    Bat  the  Dapo^ 
nent  is  of  opinion,  that  according  ta  the  law  of  Scotland  abma* 
thii^  mem  '»  necessary  to  the  constitution  of  a  marriage  ^lan 
mere  declarations  in  writing  that  the  parties  are  married ;  and 
Plough  suck  writings  may  affard  strong  evidence  that  a  maniag^ 
was  contracted,,  they  are  not  sufficient  per  se  to  oonsritote  a  mar* 
rnge.  If  the  parties  trusted  entirely  to  these  writings,  not  merely 
for  the  evidence  but.  for  the  formation  or  constitution  of  dieir 
marriage,  the  Deponent  is  of  OfHuion  that  they  did  not  do  that 
which  was  necessary  by  the  law  of  Sootlaad  to  constitute  a  map- 
riage ;   and  though  they  had  consented  to  marry,  they  ^d  not 
thereby  become  married  persons^  but  only  formed  a  contract  froas 
which  either  party  was  at  liberty  to  resile  or  dmw  bade  as  in  the 
case  of  imperfect  obfigations.    The  Deponent  holds  diis  opimoa 
upon  the  general  principles  of  the  law  of  Scotland  wiueh  have 
been  appHed  in  various  decided  cases,  and  more  pardeulariy  m 
die  case  of  M^Lanchkne  against  Dobson»  tfth  December  1796« 
reported  in  the  Fteuhy  Collection ;  a  decision  which  die  Dqpobent 
has  always  regarded  as  of  the  behest  authority.    The  Deponent 
strongly  rests  upon  the  opinion  ddivered  by  the  Lord  Jusdce  Clerh. 
McQueen  upon  that  case*    He  believes  it  to  be  universally  ae* 
knowledged  by  the  profession,  that  the  opinions  of  that  judge  are 
of  as  much  weight  in  questions  of  law  as  the  opinions  of  any 
other  Judge  or  lawyer  that  has  appeared  in  Scotland    The  Depo- 
nent has  seen  the  notes  of  his  o[Mnion  in  the  handwriting  of  the 
Honourable  Henry  Erslrine,  formerly  Lord  Advocate  of  Scotland, 
who  was  a  counsel  in  the  cause,  and  which  are  in  these  words : — 
"  The  case  of  M'Lauchlane  against  Dobson  new,  but  the  law  is 
"  old  and  settled ;  two  facts  admitted  hinc  inde^  no  celebration,  ne 
concubitus^  nor  promise  of  marriage,  followed  by  copula.  Contract 
as  to  land  not  binding  till  regularly  executed,  unless  where  res  non 
^*  sunt  Integra ;  a  promise  without  copula,  locus  penitentut,  even 
^  verbal  Qpnsent  de  prasenti  adtnits  peniienHet.    t^orm  of  con- 
tracts contains  express  obligation  to  celebrate,  till  that  done 
either  party  may  resile.     Private  consent  is  not  the  consensus 
the  law  looks  to.   It  must  be  before  a  priest,  or  something  equi- 
valent ;  they  must  take  the  oath  of  God  to  take  each  6t£er ;  a 
present  consent  not  followed  vridi  any  thing  may  be  mutually 
•*  given  up,  but  if  so,  it  cannot  be  a  marriage."    Further  the  De- 
ponent is  of  opinion  that  between  a  man  and  vromair  domiciled  in 
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Sootland  such  j^romites,  adDDOwledgments  or  dedaradons  as  are  joun 
coDtained  in  the  pi^per^writingt  and  letters  in  tliis  question^  would  cukpRK^ 
not  amount  to  or  constitute  a  marriage,  though  the  Pleiper-Writ- 
ing  marked  No.  10  had  been  signed  in  the  presence  of  a  witness  *"" 
competent  hy  the  law  of  Seotland  to  attest  and  prove  the  samei 
but  that  such  writing  would  only  be  evidence  of  more  or  less 
weight  according  to  circumstances,  that  a  marriage  had  been  con- 
tracted. And  further,  the  Deponent  is  of  opinion  that  if  the  pro- 
mises, admowledgments,  and  declarations  contained  in  the  paper* 
writings  and  letters  ahready  ^referred  to,  do  not  amount  to  or  con- 
stitute a  marriage,  or  do  not,  as  evidence,  ak>ng  with  the  other 
evidence  to  be  had  m  the  case,  prove  that  a  marriage  had  beencon- 
traeted  between  the  parties,  they  cannot  amount  to  more  on  the 
part  of  the  man  than  an  obligation  to  solemnize  a  marriage  in  the 
face  of  the  church  at  some  future  time,  provided  he  should  be 
duly  called  upon  by  the  woman  so  to  do,  and  there  should  be  no 
l^;al  impediment  to  the  marriage.  Deposes,  that  the  most  ob* 
vious  view  of  these  vmtings  is  that  they  contain  admissions  ex- 
press or  implied  in  point  of  fiiet  that  the  parties  were  actually 
married,  and  such  achnissions  in  the  handwriting  of  Mr.  Dal- 
rymple  are  evidence  against  him  stronger  or  weaker  according  to 
the  circumstances  of  die  case,  that  the  fact  so  admitted  was  con- 
sistent with  the  truth :  but  that  the  Paper-Writings,  No.  2  and 
No.  10,  may  be  considered  as. having  been  intended  to  make 
and  constitute  a  marriage  de  prasenti;  and  if  these  writings 
are  sufficient  evidence  that  such  was  the  concurring  intention  of 
the  parties  when  they  were  delivered,  a  question  in  law  arises  in 
which  the  Deponent  has  reason  to  believe  that  di£ferent'and 
opposite  opinions  are  entertained  by  Scottish  lawyers.  It  is  com- 
monly stated  as  a  general  mle  of  law,  that  marriage  may  be  con- 
stituted by  consent  alone,  and  in  aignments  upon  this  subject  it  is 
commonly  said^  that  censeiwitf  turn  canattUusJacU  foa^rimaniunu 
The  Deponent  is  of  opinion,  that  in  the  application  of  these  rules 
it  muBt  be  understood  that  the  consent  intended  by  them  means  a 
consent  to  some  ha^Us  modus  of  constitnting  a  marriage,  which 
leaves,  the  question  behind,  whether  that  which  parties  have  con- 
sented to  was  a  haMu  modw  or  not.  The  Deponent  is  of  opinion 
that  the  writing  and  delivering  of  the  paper-writings  in  this  case 
was  not  per  se  habiUi  modui  of  constitutiiig  marriage,  and  would 
not  have  hi^  the  e&ct  of  making  a  marriage  between  the  parties^ 
even  though  tlie  writings  were  to  be  oonsidered  as  evidence  thai 
the  parlies  had  intended  them  for  the  purpose  of  constituting  a 
marriage.    But  t)ie  DqiOB?nt  believes  that  an  opposite  opinion  is 
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JOHN        entertained  by  some  lawyers  who  hold,  that  as  a  mftrriag^  may 
CLBRK»        i^  constituted  by  consent  alone,  any  intelligible  fonn  of  expHess-^ 
ing   consent  will  make  a  marriage.    This  opinion  seems  to  hafe 
had  much  influence  with  the  court  in  the  case  of  Walker  agnoBt 
M'Adam,   4th  March  1807,  reported  in  the  Faculty  CoHectkn. 
In  that  case  the  man  declared  the  woman  to  be  his  wife  htSore 
several  witnesses,  for  the  purpose,  as  it  sqppears,  of  consdtutii^  a 
.marriage  de  pr<tsenii\  in  the  course  of  the  same  day  be  shot 
himself  with  a  pistol,  so  that  the  marriage  was  left  in  nndirjimhus 
'   eontractus,  no  copula  or  cohabitation    having  followed  it;  this 
however  i^as  sustained  as  a  marriage  by  the  court ;  the  deeiaon 
has  since  been  appealed  from  to  the  House  of  Lords,  and  in  the 
]t>eponent's  opinion  it  we»  erroneous  in  law,  in  so  fkr  lis  the 
declaration  before  witnesses  was  sustained  rebui  integrii  as  the 
constitution  of  a  marriage.    The  Lord  Piresident,  Sir  Ilajr  Caitop- 
beU,  whose  opinion  as  a  lawyer  is  of  the  greatest  atiihority,  was 
against  the  decision,  and  the  appeal  remaiiis  yet  undeterthik^. 
The  Deponent  is  further  of  opinion,  that  if  the  paper-writing 
nOw  in  question  are  not  considered  as  evidence  that  it  was  the  ton* 
ciirring  intention  of  the  parties  at  the  time  to  make  and  constitute 
a  marriage  de  prasentU  by  means  of  these  writings,  th^t«  can  he 
no  doubt  that  they  do  not  consti^te  a  marriage,  for  the  consent 
necessary  to  the  constitution  of  a  marriage  must  be  con^ntto  a 
marriage  de  pr<e$enti  by  both  parties  at  the  same  time  t  If  marriage 
is  not  completed  at  the  moment,  there  is  no  marriage  donstitnted 
by  the  suppposed  act    of  consent:    thus    if  a-man'wiere  to 
write  such  declarations  as  those  referred  to,  and  were  to  tend 
them  to  a  woman  in  a  post  letter,  this  would  not '  conistifote  a 
marriage,'  though  it  would  afford  evidence  that  a  marriii^e  hlid 
antecedently    been    constituted.      The  *  Deponent  thinks  it  is 
rery dear  that  the  writings  creatcid  an  obligation- upon  Bfr. 
Dalrymple  to  marry  Miss  Gordon,  but  the  iquestion*  is  whether 
they  did  nothing  more.    The  Deponent  is  of  opinion,  that' ^e 
wicmls  before  the  signature  of  J.  Dalrymple  in  the  Paper-^Writn^   • 
tCd.  2,  are  in  sufficient  form  to  express  consent  depriBBSenti  to  mar- 
riiige,  and  so  are  the  wbrds  before  the  signature  of  J.  W;  H.- Dal- 
rymple in  the  Paper-Writing,  No.  10,  anddiat  in  so'  fiu-  there 
wis  a  haMlis  modus  of  contracting  a  marriage.     But' though  th» 
words  may  be  sufficient,  the  act  of  marrii^  may  'not  be'  com- 
pleted. If  the 'act  of  consent  necessary  to  marriagie  is  only  in- 
chbatM  or  begun,  without  being- completed,  there  is  no  mairriage ; 
and  the  Deponent  is  of  opinion  that  the  most  direct  eacpreanon 
of  consent  is  not  sufficient  to  make  a  marridgei  iible^p  thte^jMurttes 
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citkei;  gOrthrough  the  .marriage  ceremony,  or,  after  expre&dng  jobn 
their  consent,  complete  the  miarriage  by  consummation.  And  CLEaK, 
furt}ier,  that  supposing  a  marriage  could  be, constituted  without 
either,  ceremony  or  consummation,  and  by  mere  verbal  expres- 
sions of  consent,  yet  if  the  words  are  not  used  ep  mtvXtu  of.  mak- 
ing, and;  cpustituting  a  marriage  de  prasenti^  they  are  ineffectual, 
and  the  same  is  the  case  if  the  other  party  .doea  not  join  in  ex- 
pressing the  consent  ^to  marriage  de  prasentL  The  consent  on 
bojth.  sides  o^ight  to,  be  unequivocally  .expressed,  and  at  the  same 
time ;, and  it  seems  to  be  necessary  that.it  shall  create  a  belief  in 
both  parties  that  they  are  actually,  married,  and  that  no  further 
ceremony  is  necessary  to  unite  them ;  for  though  their  mutual 
professions  should  Jbe  very  strong,  they  may  still  think  that  soipe- 
thing  more  is  necessary  to  constitute  a. marriage,  as  in  the  ca^e 
of  a  man  and  :ivoman  who  propose  to  marry,  and  previous  to  the 
ceremouy  sign  ,their  marriage  settlements,  which,  in  Scotland. 
usu£^y.  contain  words  whereby  the  parties  per  verba  de  prasenii 
acgept  .of  one  apother  as  man  and  wife  :.  the  words  are  as  strong 
as  those  .employed  by  the  parties  ^in  this  case,  and  yet  they  dp 
not^  consider  themselves  to  be  married.  They  h^ve  only  signed 
their,  contract  of,  marriage,  which  is  no  jnore  than,  an  obligation^ 
anijl  both  pardes  have  it  in  their,  power  to  retract.  The  common 
clause,  in  contracts  of  marriage  to  which  the  Deponent  has  allude^ 
is  in  such  words  as  th^  following,  V  The  said.parties  have  accepted 
^'  ^nd  dc  hereby  accept  of  each  o^ier  for  lawful .  spouses,  and 
'*  they  promise  to  solemnize  the  bond  of  marriage  with  all  coi^- 
'*  venient  speed,  according  to  the  rules  of  the  church.'*  *The 
writing  with  this  clause  in  it,  though  executed  with  great  forma- 
lity in  the  presence  of  witnesses,  and  very  frequently  in  the  pre- 
sence of  a  number  of  their  nearest  relations,  never  was  held  to 
constitute  a  marriage  ;  the  intent  b  only  to  create  an  obligation, 
and  the  writing,  has.  no  further  effect.  For  the.  same .  reason  the.iffit- 
iQgs  in  this  case  n^iy  have  no  other  effect  than  that  of.creajtvig^aii 
obligation  to  marry,  though  they  are  obviously  very  different  froQi 
fommon  opntracts  of  marriage,  in  executing  ^vhich  the  parties 
never  su|)pose  that  thel^are  constituting  a  mairiage.    .    .  \ 

.  8.  To  the  .eigh^  article  of  the  said  All^tion  be.  deposes  and 
says,  that  in  his  opinion,  supposing  a  marriage  had  not  been  con- 
tracted by.  the  parties,  and  that  Mry  J>alrymple  had  only  com^. 
under  an  pbligatipn  (o  marry  Miss  Gordon,  such  obligation  must 
nepe^saiily  haye  been  defeated  by  his  subsequent  marriage,  anid 
coiald  .not  operate  .so  as  to  void  the  subsequent  mfurriage-.  But 
OB  the  other  hand,  supposing  a  marri|ige  had  been  contracted 
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JOHK  l>etweeQ  Mr.  Dairymple  and  Mud^rordon,  no  omission  or  n^lect 
CLBRK,  on  her  part  would  void  sudi  previous  maitiage,  and  the  subie- 
^^^'  quent  marriage  would  be  void  and  null. 
'"""'"'"'""""'  9.  And  to  the  ninth  article  of  the  said  Allegation  he  deposes 
luid  says,  that  in  his  opinion,  if  the  writings  are  of  (be  hand- 
wnting  of  Mr.Dalrjmple,  they  are  probative  widiout  the  attes* 
tation  of  witnesses  :  iif  they  are  not  of  his  iiandwriting,' but  are 
subscribed  by  him,  and  this  is  admitted  or  proved,  th^  efiect 
may  be  doubtful ;  but  the  Deponent  is  of  opinion  that  even  in 
that  case  they  would  be  probative  as  deckrations  or  aeknowledg- 
.ments  of  a  feict ;  for  example,  that  the  parties  had' been  married ; 
'but  they  would  not  be  probative  as  contracts  pr  obligations,  and 
the  Deponent  is  of  opinion  that  they  would  not  be  probative  as 
agreements  to  marry  de  prasenti.  Further,  the  Deponent  u  of 
opinion,  that  'the  natural  and  lawful  sister  of  the  woman  party 
may  not  be  received  as  a  witness  in  her  behalf  to  prove  eontracts, 
acicnowledgments,  or  agreements  of  the  nature  of  the  afotesud 
{^per*Writin|;s,  as,  it  was  decide  in  the  case  of  Dabnel  against 
^Richmond,  fOth  July  17§0,  reported  in  tiie  Faculty  CoOection, 
that  the  sister  of  a  person  in  a  declarator  of  marriage  was  inad« 
ikussible  as  a  witness  for  her ;  and  thoi^  some  older  authofities 
arc  against  that  decision,  the  point  thereby  decided  is  now  con* 
sidered  as  established  law.  I\irther,  the  Deponent  is  of  opinion 
that  by  the  laws  of  Scotland  women  are  not  habile  witnesses  to 
written  instruments,  and  he  is  of  opinion  that  the  attestation  of 
Charlptte  Gordon  adds  nothing  to  the  authenticity  of  the  Fsper« 
Writing,  No.  10. 

JOHNCLRRK. 

Examined  on  Interrogatories. 

1.  To  the  first  of  these  Interrogatories  this  Respondent  de« 
'tK>ses  and  answeieth,  that  in  the  case  put,  the  marriage  would  be 
<f0ectual  by  the  law  of  Scotland. 

2.  To  the  second  Interrogatory  the  Respondent  deposes  and 
answereth,  that  the  lyuestion  whether  marriage  may  be  oonstitut- 
oA  between  parties  in  Scotland  by  promise  and  subsequent  co- 
pula, was  decided  in  the  affirmative  in  the  ease  of  Fennycook 

^against  Grihton  and  Graite,  15  Dec.  1752,  reported  in  the' Faculty 

Collection ;  in  reference  to  whieh  ca^e  it  is  said  by  Lord  Kdmes, 

'  ia  his  EluoidatioBs  respecting  the  Law  of  Scotland,  article  5,  p.  39, 

'  «hat  the  Judges  were  almost  unanimiotts  that  a  promiae  cmn  capuld 

makes  «  complete  marriage;  and Slr.JBfskioe  in  his  Institutes, 

B.  1. 
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B.  l.tit.  vj.  §  4, lays  down  the  doctrine  in  the  strongest  terms,  johk 

that  a  copula  subsequent  to  a  promise  of  marriage  constitutes  •€!««, 
marriage  by  the  law  of  Scotland.  But  the  Respondent  is  of 
opinion  that  there  are  very  weighty  objections  against  the  doc- 
trine, some  of  which  are  stated  by  Lord  Kumes,  in  the  iirtide 
of  the  Elucidatiotis  before  mentioned ;  and  the  Respondent  is  of 
opinion  that  the  doctrine  was  not  allowed  in  the  practice  of  the 
Scoteh  cot(rts  ^  the  1>efore-mentioned  case  of  Pennycook.  tuv- 
ther,  if  a  case  of  the  same  nature  were  to  occur  now  in  Scotland, 
in  which  Aere  had1>een  e  promi$e  of  marriage  followed  by  a 
copula,  and  the  woman  had  tskea  no  legal  measures  to  tiave  the 
marriage  declared,  till  after  a  second  marriage  in  facie  ecclesue 
t>etweeti  the  man  «nd  another  woman,  the  Respondent  thinks  it 
not  altog;eiher  dear  that  the  iScotch  courts  woidd  anmil  such 
second  morriaget'thouj^  he  is  of  opinion  that  they  would  anntd  it» 
but  he  ^ould  in  such  a  case  advise  an  appeal  tp  the  House  of 
'Lords  againdt  the  judgment,  with  connderable  expectaUons  of 
succ^as,  upon  what  he  considers  to  be  the  true  principles  of  the 
law  of  Gotland*  And  the  Hespondent  fiirther  deppaes  and 
ansieatth,  that  the  question  whether  marriage  may  be  consti- 
tutied  between  parties  in  Scotlapd  by  solemn,  verbal,  or  written 
declaration  of  consent  de  prasehH^  with  equal  efiect  in  point  of 
Validity  as  lit  may  by  a  celebration  in  facie  eccletuB^  is  not  precisely 
aettied  •by  authorities  and  decisions ;  and  the  Respondent  iias 
already  given  has  opinion  upon  this  subject  in  his  deposition  in 
chie(  and  the  Respondent  has  also  given  his  opinion  as  to  the 
effect  of  the  legal  domicile  or  place  of  residence  of  the  parties  in 
question  as  to  the  constitution  of  marriage  within  Scotiand. 

3.  To  the  third  Interrogatory  the  Respondent  deposes  and 
answereth,  that  the  marriages  celebrated  at  Gretna  Green,  and 
other  places  in  Scotland,  between  persons  domiciled  in  England 
and  recentiy  arrived  from  that  country,  have  generaUy  been  con- 
ttdered  as  effectual  marriages  by  the  law  of  Scotland ;  though 
the  Respondent  has  frequentiy  heard  doubts  expressed  with  re* 
gard  to  their  validity.  But  this  he  considers  to  be  a  question 
rather  in  the  law  of  England  than  in  the  law  of  Scotiand,  where 
the  parties  continue  their  domicile  in  England  immediately  after 
their  marriage.  If  the  parties  were  to  reside  in  Scotiand  after 
their  Gretna  Green  marriage,  the  case  would  resolve  into  that 
of  a  <5ommon  irregular  marriage.  In  the  case  of  Wyche  against 
filountv  27ih  June  1801,  it  was.  substantially  found  that  a  Gretna 
Green  marriage  between  English  parties,  who  had  retiuixed  to 
England  immediately  after-  the  celebration,  was  effectual. 

4.  To 
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JOHN  4.  To  the  fourth  Interrogatory  the  Respondent  deposes  ami 

CLBRKp       answereth  in  the  native. 
'^^  5.  To   the  fifth  Interrogatory  the  Respondent  deposes  and 

'■"*'""*'*"""*    answereth  in  the  affimiative  as  to  the  effect  of  a  regular  marriage 

celebrated  in  the  face  of  the  Scottish  church ;  and  as  to  die  re- 
mainder  of  the  Interrogatory  the  Respondent  deposes  and  aa- 
swersy  that  he  refers  to  his  opinion  ah'eady  given.  And  fvrther  d^ 
poses  and  answereth,  that  in  his  opinion,  a  Scottish  wmnan  and 
iln  English  officer  quartered  with  his  regiment  in  Scothpd,  ooa- 
tracting  an  irregular  marriage,  are  subject  to  the  same  laws  that 
apply  to  the  domiciled  inhabiti^its. 

6.  To  the  sixth  Interrogatory  the  ResiKmdent  deposes  and 
answereth,  that  sumKraing  a  promise  or  obligation  to  n^mf  iol- 
iowed  by  a  c<^ula»  does,  according  to  theUw  of  Scotland,  ooi^ 
stitute  a  marriage»  tie  knows  of  no  case  in  which  the  parties  sre 
absolutely  bound  to  Ailfii  an  obligation  to  mariy.  but  on  dbat 
supposidbn  they  may  in  all  cases  resile  from  such  obluntion» 
bemg  liable  only  to  a  claim  of  damajges  for  breach  of  engi^gement 
But  if,  on  the  other  hand,  a  promise  or  obligation  to  many,  tA- 
lowed  by  a  copula,  does  not  constitute  a  complete  marriage,  *fte 
Respondent  is  of  opinion  that  in  such  a  case  the 'parties  itt 
least  the  man,  could  not  resile  from  the  obligation,  although' the 
effect  of  such  obligation  might  be  defeated  by  anotiier  vammp 
as  a  mid-impediment. 

7.  To  the  seventh  Interrogatory  the  Ilespondent  deposes  aad 
answereth,  that  Lord  Stair  s  Institutes  is  a  work  of  very  tig^'aii- 
thority  in  the  law  of  Scotland,  though  some  of  the  opinions  cooh- 
tained  in  it  are  erroneous:  and  as  to  the  doctrine  laid  down 
B.  l.tit.iv.  §  6,  referred  to  in  the  Interrogatory,  thie  Respoa^t 
deposes  and  answers,  that  he  holds  it  to  be  correct  iiiidertfie  E- 
mitations  which  will  appear  f^om  former  parts  of  his  'depositisoy 
and  that  it  has  been  recognized  as  the  existing  law  of  ScoQaii 
in  some  cases,  apparently  without  limitation,  but  in  other  casfi 
under  limitations  which  appear  to  confirm  the  opinioiis'  wbtoi 
tiie  Respondent  has  already  given  upon  this  subject  '  " 

8.  To  the  eighth  Interrogatory  the  Respondent  depbsei  and 
answereth,  that  Erskine  s  Institutes  is  one  of  the  lati^  insdlii^ 
tioiial  works  of  authority  on  the  law  ofScotland,  though  sometjf 
the  opinions  contained  in  it  are  erroneous :  and  as'  to  the  db6tr&e 
therein  laid  down,  B.  1 .  tit.  vi.  §  5,  the  Respondent  is  of  opiniob 
that  it  u  not  recognized  as  the  undoubted  existing  law  of 'SbDt- 

and  ;  that  in  the  last  edition  which  the  '  Respondent' baaf  sMi  <^ 
£rskine*s  Institutes,  published  in   1805,  there  is  a  QoCe  w&kk 

seeing 
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seems  to  the  Respondent  to  refer  to  the  doctrine  in  tliese  words :  john 

"  From  the  later  decisions  of  the  court  there  is  reason  to  doubt  cler^, 
*'  if  it  can  now  be  held  as  law,  that  the  private  declarations  of 
'*  parties,  e?en  in  writing,  are  per  tt  equivalent  to  actual  celebra- 
"  tion  of  marriage/'  And  the  Respondent  does  for  himself  con- 
sider the  doctrine  to  be  incorrect^  and  he  refers  to  former  parts 
of  his  deposition  for  his  opinions  with  respect  to  it 

9.  To  the  ninth  Interrogatory  the  Respondent  deposes  and 
answereth,  that  in  his  opinion  the  doctrine  was  recognized  and 
allowed  by  the  decision  of  the  Court  of  Session,  in  the  case'  of 
Taylor  against  Kello,  16th  February  1786,  but  that  decision  was 
reversed  in  the  House  of  Lords»  and  though  the  reversal  was  upon 
special  grounds,  for  which  the  Respondent  refers  to  the  terms 
of  the  Judgment,  he  does  not  consider  that  the  doctrine  was 
thereby  recognized :  Further  deposes  and  answereth,  that  in  his 
opinion  the  doctrine  waa  not  recognized  by  the  decision  of  the 
Court  of  Session  in  the  case  of  Inglis  against  Robertson,  3  March 
1 786,  as  it  appears  to  the  Respondent,  though  the  rqport  in  the 
Faculty  Collection  wants  precision,  that  it  was  a  case  of  long 
intercourse  during  which  the  parties  had  carnal  communicationt 
and  it  is  said  that  the  Defender  in  his  defence  did  not  deny  con* 
cu\Mu9  i  and  upon  the  whole,  the  Respondent  thinks  that  the 
decision  does  not  apply  to  the  doctrine  of  Mr.  Erskine,  cited  in 
the  eighth  Interrc^tory :  Further  deposes  and  answerelh,  that 
his  information  with  respect  to  the  case  Callender  against  Boyd, 
decided  in  1801,  but  which  does  not  appear  to  have  been  re- 
ported, is  so  slight  that  he  does  not  think  himself  entitled  to 
give  any  Ofunion  upoA  that  decision  as  an  authority :  Further 
deposes  and  answereth,  that  the  decision  in  the  case  of  Edmond- 
stone  against  Cochrane,  15th  May  1804,  does  not  recognize  the 
doctrine^  as  that  was  &  case  in  which  a  copula  followed  the  obli* 
gation  to  marry,  or  declaration  of  marriage ;  and  though  it  is 
stated  in  the.report  that  the  Court  in  general  held  that  a  written 
acknowledgment  de  praaenti  was  sufficient  to  constitute  nuur- 
riage,  and  the  Interlocutor  of  the  Lord  Ordinary  which  the  Court 
adhered  to,  apparently  rests  upon  the  consent  of  parties  to  con- 
stitute a  marriage  de  prasenti  without  referring  to  the  copula  ; 
yet  the  Respondent  without  other  information  respecting  the  case 
than  what  b  contained  in  the  report,  cannot  suppose  that  the« 
Court  overlooked  the  very  material  circumstance  of  the  copula/ 
which  would  have  been  sufficient  with  a  bare  promise  to  bind  Uie 
man  to  marriage,  even  although  it  were  to  be  supfXMed  that  a 
declaration  of  marriage  de  pnetenti  did  not  constitute  a  complete 
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JOHN  4.  To  the  fourth  Interrogatory  the  Respondent  deposes  ami 

CLBKE^p       answereth  in  the  native. 
'*^  5.  To   the  fifth  Interrogatory  the  Respondent  deposes  and 

^  answereth  in  the  affirmative  as  to  the  effect  of  a  regular  manrisge 

celebrated  in  the  face  of  the  Scottish  church  ;  and  as  to  die  re- 
mainder  of  the  Interrogatory  the  Respondent  deposes  and  aa- 
swersy  that  he  refers  to  his  opinion  already  giyen.  And  further  d^ 
poses  and  answereth,  that  in  his  opinion,  a  Scottish  woman  and 
iln  English  officer  quartered  with  his  regiment  in  Scothiidy  con- 
tracting an  irregular  marriage,  are  subject  to  the  same  laws  that 
apply  to  the  domiciled  inhabitants. 

6.  To  the  sixth  Interrogatory  the  Res|)on4ent  deposes  and 
answereth,  that  suj^Kraiog  a  promise  or  obligation  to  marry  Ibi* 
iowed  by  a  c<^ula,  does,  according  to  the  Uw  of  Scotland,  ooi^ 
stitute  a  marriage,  tie  knows  of  no  case  in  which  the  parties  sre 
absolutely  bound  to  Aiiifii  an  Obligation  to  marry.  But  on  Uiat 
supposition  they  may  in  all  cases  resile  from  such  ot^katioD, 
bemg  liable  only  to  a  claim  of  damages  for  breach  of  engagement. 
Bt^t  if,  on  the  other  hand,  a  promise  or  obligation  to  msLny,  tSi- 
lowed  by  a  copula,  does  not  constitute  a  complete  marrtage,  tte 
Respondent  is  of  opinion  that  in  such  a  case  the  parties  itt 
least  the  man,  could  not  resile  from  the  bbligatijbn*  altbough'the 
effect  of  such  obligation  might  be  defeated  by  another  marirMge 
as  a  mid-impediment. 

7.  To  the  seventh  interrogatory  the  Ilespondent  depoaias  aad 
answereth,  that  Lord  Stair's  Institutes  is  a  work  of  very  h^'aii- 
thority  in  the  law  of  Scotland,  though  some  of  the  opinions  cjemi- 
tained  in  it  are  erroneous :  and  as  to  the  doctrine  laid  doirn 
B.  l.tit.iv.  §  6,  referred  to  in  the  Interrogatory,  the  AespqiidMt 
deposes  and  answers,  that  he  holds  it  to  be  correct  under  tfie  fi- 
mitations  which  will  appear  from  former  parts  of  his  'depositiraV 
and  that  it  has  been  recognized  as  the  existing  law  of  Seodaad 
in  some  cases,  apparently  without  limitation,  but  in  other  oases 
under  limitations  which  appear  to  confirm  the  opinioiis'  wbicli 
the  Respondent  has  already  given  upon  this  subject.  '  " 

8.  To  the'  eighth  Interrogatory  the  Respondent  deposes  anA 
answereth,  that  Erskine's  Institutes  is  one  of  the  latest  insfitiH 
tional  works  of  authority  on  the  law  of  Scotland,  though  somexif 
the  opinions  contained  in  it  are  erroneous :  and  as'  to  the  dbctribe 
therein  laid  down,  B.  1 .  tit.  vi.  §  5,  the  Respondent  is  of  opinioh 
that  it  is  not  recognized  as  the  undoubted' existing  law  of  SbOt- 

and  ;  that  in  the  last  edition  which  the  '  Respondent' hasf  aMi  (^ 
£rskine*8  Institutes,  published  in   1805,  there  is  a  noCe  wUch 

seems 
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seemg  to  the  Respondent  to  refer  to  the  doctrine  in  these  words :  john 

**  From  the  later  decisions  of  the  court  there  is  reason  to  doubt  cleric, 
**  if  it  can  now  be  held  as  law,  that  the  private  declarations  of 
**  parties,  even  in  writing,  are  per  tt  equivalent  to  actual  celebra- 
"  tion  of  marriage.*'  And  the  Respondent  does  for  himself  con- 
sider the  doctrine  to  be  incorrect^  and  he  refers  to  former  parts 
of  his  deposition  for  his  opinions  with  respect  to  it 

9.  To  the  ninth  Interrogatory  the  Respondent  deposes  and 
answereth,  that  in  hb  opinion  the  doctrine  was  recognized  and 
allowed  by  the  decision  of  the  Court  of  Session,  in  the  case'  of 
Taylor  against  Kello,  16th  February  1786,  but  that  decision  was 
reversed  in  the  House  of  Lords,  and  though  the  reversal  was  upon 
special  grounds,  for  which  the  Respondent  refers  to  the  terms 
of  the  Judgment,  he  does  not  consider  that  the  doctrine  was 
thereby  recognized :  Further  deposes  and  answereth,  that  in  his 
opinion  the  doctrine  was  not  recognized  by  the  decision  of  the 
Court  of  Session  in  the  case  of  Inglis  against  Robertson,  3  March 
1 786,  as  it  appears  to  the  Respondent,  though  the  rqport  in  the 
Faculty  Collection  wants  precision,  that  it  was  a  case  of  long 
intercourse  during  which  the  parties  had  carnal  communicationt 
and  it  is  said  that  the  Defender  in  his  defence  did  not  deny  am^' 
culMiLi ;  and  upon  the  whole,  the  Respondent  thinks  that  the 
decision  does  not  apply  to  the  doctrine  oi  Mr.  Ersldne,  cited  in 
the  eighth  Interrogatory:  Further  deposes  and  an8werelh»  that 
his  information  with  respect  to  the  case  Callender  against  Boyd, 
decided  m  1801,  but  which  does  not  appear  to  have  been  re- 
ported^ is  so  slight  that  he  does  not  think  himself  entitled  to 
give  any  ofHnion  upon  that  decision  as  an  authority:  Further 
deposes  and  answereth,  that  the  decision  in  the  case  of  Edmond- 
stone  agaunst  Cochrane,  15th  May  1804,  does  not  recogniae  the 
docbrine»  as  that  was  a  case  in  which  a  copula  followed  the  obltn 
gation  to  marry,  or  declaration  of  marriage ;  and  though  it  b 
stated  in  the. report  that  the  Court  in  general  held  that  a  written 
acknowledgment  de  praaenti  was  sufficient  to  constitute  nuur- 
riage,  and  the  Interlocutor  of  the  Lord  Ordinary  which  the  Court 
adhered  to,  apparently  rests  upon  the  consent  of  parties  to  con- 
stitute a  marriage  de  prasenti  without  referring  to  the  copula ; 
yet  the  Respondent  without  other  information  respecting  the  case 
than  what  is  contained  in  the  report,  cannot  suppose  that  the* 
Court  overlooked  the  very  material  circumstance  of  the  copula/, 
which  would  liave  been  sufficient  with  a  bare  promise  to  bind  the 
man  to  marriage,  even  although  it  were  to  be  supfKiaed  thac  a 
declaration  of  marriage  de  pneienti  did  not  constitute  a  complete 
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JOHN  marriage,  or  that  a  promise  of  marriage  with  a  subsequent  copufs 
<CLBRK,  did  not  constitute  a  complete  marriage ;  but  in  either  case  that 
the  obligation  was  by  the  subsequent  copula  rendered  so  binding 
as  that  the  man  could  not  resile  from  it,  though  if  there  bad  been 
a  medium  imptdimentum  it  might  have  been  defeated :  but  upon 
the  evidence  of  the  report  the  Respondent  is  of  opinion  that  it  b 
at  least  highly  probable  that  some  such  general  doctrine  as  that 
laid  down  by  Mr.  Erskine  in  the  eighth  Interrogatory  was  on  that 
occasion  laid  down  by  the  judges. 

10.  To  the  tenth  Interrogatory  the  Respondent  deposes  and 
answereth,  that  as  to  the  effect  of  solemn  written  declarations  of 
consent  de  prasenti  to  marriage,  he  refers  to  what  he  has  already 
deposed  to  ;  and  as  to  the  reversal  of  the  judgment  in  Taylor 
against  Kello,  by  the  House  of  Lords,  he  is  at  a  loss  to  find  any 
general  declaration  of  law  expressed  or  implied  in  the  judgment, 
further  than  what  may  be  implied  in  its  being  found  that  mutual 
express  declarations  and  acknowledgments  of  marriage  in  writ- 
ing were  ineffectual  to  constitute  a  marriage,  in  the  circumstances 
of  that  jcase,  wherein  it  appeared  to  the  House  of  Lords  that  the 
parties  did  not  intend  or  understand  the  writings  as  a  final  agree- 
ment, nor  was  it  so  intended  or  understood  that  they  had  thereby 
contracted  the  state  of  matrimony,  or  the  relation  of  husband  and 
wife  from  the  date  thereof.  The  facts  stated  in  the  report  of  the 
case  ill  the  Faculty  Collection,  and  in  the  Appeal  Cases  which 
were  before  the  House  of  Lords,  leave  it  uncertain  what  will  be 
sufficient  in  the  circumstances  of  a  case  as  a  ground  for  finding 
that  the  most  direct  and  unequivocal  declaration  of  marriage  in 
writing  was  not  a  final  agreement,  nor  so  intended,  or  understood 
that  the  parties  had  thereby  contracted  the  state  of  matrimony  or 
the  relation  of  husband  and  wife  from  the  date  thereof :  but  the 
Respondent  is  of  opinion  that  unless  it  had  been  held  in  that  case 
by  the  House  of  Lords,  that  the  mutual  declarations  of  marriage 
were  not  sufficient  to  prove  the  constitution  of  a  marriage  without 
consummation,  or  without  something  further  done  by  the  parties 
in  pursuance  of  the  agreement  thereby  declared,  the.  judgment 
would  not  be  consistent  with  any  hypothesis  he  is  acquainted 
with  as  to  the  law  of  Scotland  with  respect  to  marriage,  and  this 
opinion  he  has  formed  upon  considering  the  facts  of  that  case  as 
they  are  stated  in  the  report  of  the  Faculty  Collection  and  in  the 
Appeal  Cases. 

11.  To  the  eleventh   Interrogatory  the  Respondent  deposes 
and  answereth,  that  he  refers  to  the  former  parts  of  his  deposition 
upon  the  subject  of  the  Interrogatory. 
'  '  12,  To 


Bsa. 


APPENDIX.  116 

12.  To  the  twelfth    Interrogatory  the  Respondent  deposes         JOHM 
iind   answereth,  that  he  is  of  opinion  that  it  was  decided  in  the        clerk, 
case  of  M*Adam  against  M*Adam,  4th  March  1807,  that  a  verbal 
declaration  of  marriage  made  before  witnesses,  was  sufficient  to 
constitute  a  marriage,  but  the  Deponent  never  heard  of  any  other 
case,  in   which,   according  to  his  opinion,  it  was  decided  that  a 
bare   declaration  of  marriage  without  the  ceremony  of  marriage 
performed  by  a  clergyman,  or  by  some  person  taking  upon  him 
the  functions  of  a  clei^yman,  was,  while^atters  remained  entire 
and  in  nudxs  Jinihus  contractus,  sufficient  to  constitute  a  marriage  ; 
and  the  Respondent  refers  to  what  he  has  already  deposed  with 
respect  to   the  case  of  M<Adam  against  M*Adam :  And  further 
deposes  and  answereth,  that  in  his  opinion  the  various  writings 
annexed  to  the  Libel  in  the  present  case,  though  they  contain  in 
words,   sufficiently   full  and  explicit  declarations  of  consent  de 
prtBsenti  to  marriage,  and  declarations  as  full  and  explicit  as  in  the 
case  of  M'Adam ;   yet  he  is  of  opinion  that  in  the  case  of  M'Adam 
the   declaration   of  marriage  was  attended  with  an  apparent  in- 
tention of  immediate  publication  of  the  contract  and  acknowledg- 
ments to  the  world  by  the  man  or  the  woman  as  his  wife,  which, 
on   the  supposition  that  marriage  may  be  perfected  by  mere  con- 
sent, expressed  by  the  parties,  makes  that  a  stronger  case  than  the 
present,  in  which  the  expression   of  mere  consent  given  by  the 
parties  was  not  attended  with  such  acts,  showing  that  it  was 
their  immediate  intention  to  contract  the  state  of  matrimony. 

13.  To  the  thirteenth  Interrogatory  the  Respondent  deposes 
and  answereth,  that  written  declarations  of  marriage  have  not,  so 
far  as  he  knows,  been  enumerated  by  lawyers  among  the  writings 
to  which  the  solemnities  of  formal  deeds  are  necessarily  required 
by  the  law  of  Scotland,  and  the  Respondent  refers  to  a  former 
part  of  his  deposition  upon  this  subject ;  and  the  Respondent 
further  deposes  and  answereth,  that  he  does  not  recollect  of  any 
case  in  which  a  writing  was  sustained  as  proof  that  a  marriage  had 
been  contracted  between  the  parties,  where  such  writing  would 
not  have  been  probative  according  to  the  law  of  Scotland,  in  the 
case  of  any  other  contract  or  obligation. 

14.  To  the  fburteenth  Interrogatory  this  Respondent  deposes 
and  answereth,  that  in  a  question  of  personal  obligation  the 
want  of  the  solemnities  required  by  law  is  of  no  consequence 
where  the  party  judicially  admitted  that  he  wrote,  signed,  and 
delivered  the  writing,  but  where  the  party  only  signed  the 
writing,  and  did  not  write  it  with  his  own  hand,  it  it  void  and 
null  without  the  solemnities  where  matters  are  entire  and  in 
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xoiTN         nudis  finxbua  contractus.    The  Respondent  does  not  know  that 
CLBAKf         the  point  has  occurred  in  a  question  of  marriage  where  matters 
**^  are  not  entire,  but  where  some  consideration  has  been  given  or 

something  has  been  done  by  the  obligee  upon  the  faith  of  the 
deed,  whereby  his  condition  is  rendered  worse :  the  party  who 
has  signed  the  deed  is  bound  by  it,  though  it  want  the  solemnities, 
and  though  he  did  not  write  the  deed. 

15,  16.  To  the  fifteenth  and  sixteenth  Interrogatories  this 
Respondent  deposes  and  answereth,  that  he  refers  to  former  parts 
of  his  deposition  upon  these  subjects. 

17.  To  the  seventeenth  Interrogatory  the  Respondent  deposes 
and  atiswereth,  that  the  decision  in  the  case  of  Pennycpok 
against  Grinton,  15th  December  1752,  determined  that  under 
the  circumstances' of  that  case  the  second  marriage  was  null  and 
void,  and  the  Respondent  is  of  opinion  that  this  ought  to  be  con- 
sidered as  a  decision,  that  a  promise  of  marriage  with  a  subsequent 
copula  does  constitute  a  marriage  to  the  effect  of  voiding  any  after 
marriage.  And  although  Lord  Kaimes  seems  to  think  that  the 
irregularity  of  the  second  marriage  in  that  case,  so  &r  as  it  pro- 
ceeded without  proclamation  of  banns,  had  weight  with  the 
Judges ;  and  seems  to  think  that  in  a  case  where  the  banns  of  the 
second  marriage  have  been  regularly  proclaimed,  the  second 
marriage  would  not  be  voided  on  the  ground  of  a  former  connec- 
tion in  which  there  had  been  a  promise  of  marriage  cum  copuld- 
The  Respondent  is  of  opinion  that  there  is  no  material  distinc- 
tion between  the  two  cases,  for  the  second  was  a  valid  marriage 
without  proclamation  of  banns,  and  if  so  it  could  not  be  voided 
but  by  a  previous  marriage ;  and  if  there  was  a  previous  marriage 
the  second  must  have  been  voided  whether  it  was  regular  or  not. 
And  the  Respondent  refers  to  a  former  part  of  hb  deposition  in 
regard  to  the  case  of  Pennycook  against  Grinton,  and  with  regard 
to  the  effect  of  a  promise  of  marriage  when  followed  by  a 
copula.  And  the  Respondent  further  deposes  and  answereth* 
that  excepting  in  the  case  of  Pennycook  against  Grinton,  he  does 
not  know  that  the  question  ever  was  decided  whether  a  promise 
of  marriage  given  by  a  man  to  one  woman  and  a  subsequent 
copula  with  her,  was  sufficient  to  void  an  after  marriage  betwixt 
him  and  another  woman.  But  the  Respondent  finds  in  Kilkerran  s 
decisions  or  reports,  which  is  a  book  of  authority,  p.  488,  a 
reference  to  two  cases  from  which  it  appears  to  the  Respondent, 
that  according  to  the  opinion  of  the  author,  and  according  to  the 
opinions  which  prevailed  when  those  cases  occurred,  a  promise  of 
marriage  with  a  subsequent  copula  did  not  constitute  a  marriage  : 
£ilkerran*s  report,  in  which  the  reference  is  made,  is  of  the  case  , 
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Additional  Interrogatories. 

1 .  To  the  first  of  these  additional  Interrogatories  the  Respon- 
dent deposes  and  answereth,  that  he  is  of  counsel  for  the  Defen- 
dant Mr.  Dalrymple  in  this  Cause,  and  has  been  professionally 
employed  by  him  in  conducdng  his  defence,  and  that  according 
to  the  best  of  his  recollection  since  its  first  commencement. 

2.  To  the  second  additional  Interrogatory  the  Respondent 
deposes  and  answereth,  that  he  gave  his  advice  and  assistance  in 
preparing  and  framing  the  cross  Interrogatories,  on  which  the 
witnesses,  produced  for  the  Plaintiff,  were  examined  in  summer 
and  autumn  1809,  and  according  to  the  best  of  his  recollection, 
he  prepared  some  part  of  these  Interrogatories,  though  he  did  not 
finally  adjust  or  prepare  them  in  whole. 

3.  To  the  third  additional  Interrogatory  the  Respondent  de- 
poses and  answers  in  the  affirmative. 

4.  To  the  fourth  additional  Interrogatory  the  Respondent  de- 
poses and  answers,  that  he  did  advise  the  plea,  that  the  Plaintiff's 
suit  is  barred  by  the  Defendants  subsequent  marriage  with  Miss 
Manners,  and  that  he  suggested  that  plea,  though  he  does  not 

h  3  recollect 


BS^ 


of  Linning  against  Hamilton,  decided  1st  December  1749 :     This  John 

was  an  action  of  damages  at  the  instance  of  a  woman  against  a  ^^f f  ^* 
man  for  seduction  or  siuprumfraudulentum :  The  author  says,  **  It  ^ 
was  admitted  that  action  might  nevertheless  lie  ex  dolo,  had  any 
fraud  or  deceit  been  used,  and  which  was  said  to  be  the 
case  in  the  only  two  decisions  ^at  are  to  be  found  upon  record  on 
this  point,  viz.  Eer  contra  Hyslop,  in  1696,  and  Castlelaw  contra 
Agnew  of  Shenchan,  as  in  both  there  was  a  promise  of  marriage ; 
though  m  Ker  s  case  Hyslop  the  man  had  in  the  interim  married 
another,  and  so  could  not  be  decerned  to  adhere  ;  and  in  Castle- 
law s  case  the  adherence  was  not  insisted  on  by  her,  and  Shenchan 
was  rather  willing  to  pay  the  2001.  sterling,  which  the  Commis- 
saries had  decreed,  and  so  the  adherence,  which  is  the  proper 
decemiture  on  promises  of  marriage  and  subsequent  copula,  was 
in  effect  passed  from  by  consent  of  parties.*'  The  case  of  Ker 
against  Hyslop  is  reported  by  Fountainhall,  vol.  i.  p.  728,  and 
appears  to  have  been  decided  on  15  th  July  1696  ;  but  the  Respon- 
dent has  obtained  no  further  information  respecting  the  case  of 
Agnew. 

JOHN  CLERK. 
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recollect  whether  he  was  the  first  or  only  person  that  suggested  ft 
or  not ;  and  that  he  does  not  recollect  whether  he  took  it  for 
granted,  that  the  Plaintiff*  was  in  the  perfect  knowledge,  that  the 
Defendant  had  returned  to  Britain,  and  of  his  courtship  of  and 
intended  marriage  with  Miss  Manners,  and  rather  thinks  he  did 
not  take  these  circumstances  for  granted,  or  that  they  were  much 
in  his  contemplation. 

5.  To  the  fifth  additional  Interrogatory  this  Respondent  de- 
poses and  answers,  that  supposing  the  Plaintiff  neither  knew  of 
the  Defendant*s  return  to  Britain,  but  was  induced  to  believe 
he  was  abroad,  nor  of  his  intended  marriage  with  Miss  Man- 
ners until  it  had  actually  take  place,  his  opinion  as  to  the 
present  suit  being  barred  by  the  subsequent  marriage  would  be 
the  same,  that  it  is  on  the  supposition  that  the  Plaintiff  was  ac- 
quainted with  these  circumstances. 

JOHN  CLERK. 


13th  November  1810. 

DAVID  CATHCART,  Esq.   of  the  city   of  Edinburgh, 

Advocate,  aged  forty-six  years,  a  Witness  produced  and 


sworn. 


DAVID 
CATHCART, 
BSO. 


DEPOSES^   that  he  has  practised  as  an  Advocate  before  the 
Court  of  Session  in  Scotland,   since  the  year  1 785,  and  to  the 
seventh  article  of  the  said  Allegation,  the  Deponent  having  atten- 
tively and  deliberately  perused  and  considered  the  several  articles 
of  the  said  Allegation   with  the  Exhibits  annexed  thereto,  and 
also   the  libel  given  in  the  said  cause  on  the  part  of  Johanna 
Dalrymple,   the  promoter,  and  the  original  exhibits  marked  No. 
1 ,  2, 1 0,  and  1 J ,  and  the  several  original  letters  annexed  to  the  ssud 
libel,  he  deposes  and  says,  that  he  conceives  a  person  domiciled 
in  England  does  not  become  domiciled   in  Scotland  who  comes 
there  without  any  will  of  his  own,  in  consequence  of  orders  widi 
a  marching  regiment,  and  merely  remains  there  with  his  regiment. 
As  to  succession  the  Deponent  holds  it  clear  that  his  domicile  was 
not  changed,  although  from  his  accidental  residence  his  conduct 
must   be  subject  to,  and  regulated  by  the  law  of  Scotland  while 
he  resides  there.    The  Deponent  can  entertain  no  doubt  that 
such   a  person  could  lawfully  contract  a  marriage  according  to 
the  law  of  Scotland,  but  he  thinks  that  in  establishing  a  private 
marriage,  the  courts  here  in  such  a  case  would   require  much 
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stronger  evidence  ihan  might  be  sufficient  to  establish  a  Aiarriage         datid 
betwixt  natives  of  this  country,  and  he  conceives  that  it  would     cathcart, 
enter  deeply  into  the  consideration  of  the  courts  of  this  country ,         '•^* 
in   determining  a  question  of  this  kind,  that  the  young  man  " 

who  granted  the  writings  founded  on,  was  not  domiciled  in  this 
country,  was  a  minor,  incapable  of  entering  into  such  a  contract 
in  England  where  he  was  domiciled  ;  and  they  would  attentively 
consider  whether  the  words  or  expressions  from  which  his  cottr 
sent  to  m^riage  was  inferred,  were  of  that  nature  and  form,  do 
as  to  leave  no  possibility  of  doubt  as  to  his  solemn  intention 
to  contract  marriage,  especially  if  miatters  remained  entire  :  The 
Deponent  is  of  opinion,  that  between  a  man  and  a  woman  domiciU 
ed  in  Scotland,  according  to  the  law  of  Scotland  such  persons  never 
having  had  carnal  copulation  together,  upon  the  faith  of,  or  subse- 
quent to  any  promise,  acknowledgment,  or  declaration  of  marriage, 
and  they  never  having  lived  or  cohabited  together  as  husband  and 
wife,  or  been  reputed  as  such,  by  their  relations,  neighbours  or  ac- 
quaintances and  others,  such  pretended  promise,  acknowledgment, 
or  declaration  as  are  contained  in  the  writings  marked  No.  J ,  2, 
10  and  11,  and  the  letters  annexed  to  the  libel,  although  the 
same  had  been  preceded  by  a  carnal  copulation,  do  not  amount  to 
or  constitute  a  valid  or  effectual  marriage  legally  binding  on  either 
of  the  said  parties ;  and  matters  being  entire,  he  apprehends  it 
was  in  the  power  of  either  of  them  to  resile.  The  Deponent  will 
explain  what  he  understands  to  be  the  law  of  Scotland  with  re- 
gard to  marriage.  By  our  ancient  law,  and  by  the  canons  of 
the  church  of  Scotland,  vide  Canons  of  the  Church  of  Scotland  ia 
1242,  published  by  Lord  Hailes,  celebration  of  marriage  in  fade 
ecclena  was  indispensable.  This  unquestionably  continued  to  be 
the  law  of  Scotland  till  the  Reformation,  when  marriage  continued 
to  be  celebrated  by  clergymen  who  had  been  deprived  of  their 
functions.  The  difficulty  of  proving  solemnization  at  a  great 
distance  of  time,  gave  risie  to  the  Statute  1503,  ch.  77,  Which 
introduced  a  presumption  that  if  the  marriage  had  not  been  ob- 
jected to  in  the  life-time  of  the  man,  it  should  be  sufficient  to 
obtain  possession  of  the  terce,  that  the  woman  was  by  habit  and  re- 
pute the  man's  lawful  wife  during  his  life-time.  *'  By  and  while 
it  be  clearly  decerned  and  sentence  given  that  she  was  not  his 
lawful  wife."  It  is  clear,  therefore,  that  cohabitation  as  man  4nd 
wife  was  not  held  as  sufficient  to  constitute  marriage,  it  was  only 
held  to  afford  a  pr^umption  that  a  marriage  had  been  solemnized 
between  the  piarties,  unless  the  contrary  had  been  proved,  vide 
Sir  George  Mackenzie's  observations,  p.  1 14. 
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In  the  same  way,  the  Act  1551,  ch.  19,  Anent  Bigamy,  de- 
moDstratei,  that  a  marriage  could  only  be  constituted  by  celebra- 
tion in  facie  eceletia.     The  law,  therefore,  had  no  idea^of  any 
other  marriage,  and  Sir  George  Mackenzie  remarks,  marriage  b 
contracted  with  us,  per  hieralugiam,  or  benedictUmem  eccltnm  et 
ante  caiium.     In  the  same  way  after  the  ReformatioD,  although 
marriage  was  no  longer  a  sacrament,  yet  celebration  by  a  fitCniater 
after  the  proclamation  of  banns  was  held  to  be  essentially  requi- 
site:   This  is  established  by  the  •first  book  of  discipline  in  15410, 
(vide  Archbishop  Spottiswood*8  Church  History,  b.i.  p.  172),  by 
die  directory  of  worship,   in    1643,  by  the  Acts  6  «uid  7  of 
Assembly  1690,  and  Act  15  of  Assembly  1 715 ;  in  short»  the  whole 
of  our  Statutes  not  only  hold  the  solemnization  of  a  marriage  by 
a  Clergyman  as  necessary,  but  punish  with  severity  Clei^gymen 
not  authorised  by  the  church  as  then  established,  who  should 
attempt  to  celebrate  marriage.     By  die  statute  1641,  ch.  8,  re- 
vised by  Statute  I66I9  ch.  34,  it  was  enacted  that  whoever  ahall 
marry  in  a  clandestine  way,  or  procure  themselves  to  be  manried 
by  Jesuits,  Priests,  or  any  others   not  authorised  by   the  kirk, 
ahall  be  imprisoned  for  three  months  and  shall  pay  very  high 
fines,  and  that   the  celebrator  of  such  marriage  shall  be-te- 
nished  the  kingdom,  never  to  return  therein,  under  the  pain  of 
death. 

At  the  time  these  Statutes  passed,  no  idea  had  ever  been 
entertained  that  persons  declaring  their  consent  to  manry  .de 
pratenti,  was  as  effectual' a  marriage  as  eould  be  celebrated  by  a 
Clergyman,  without  any  thing  whatever  having  ft)llowed  i^n  it ; 
auch  a  declaration  might  afterwards  produce  that  effect  by  oon- 
summadon  and  cohabitation  as  man  and  wife,  either  in  virtue  of 
the  Statute  1503,  which  secured  her  teroe  to  the  widow,  who  had 
cohabited  with  and  lived  with  her  husband  as  his  wife,  without 
their  marriage  being  challenged  during  his  life ;  or  from  nuitteis 
not  being  entice,  the  one  party  might  have  a  claim  upon  the  other 
to  solemnize  marriage,  and  which  might  be  enforced  by  the 
Commissary  Court,  according  to  a  case  stated  by  Cra^,  lib.  ii. 
<heg.  18  and  29.  by  the  Statute  1698,  ch.  6,  it  was  enacted  that 
persons  clandestinely  or  irregularly  married,  contrary  to  the  Act 
1661,  shall  be  obliged  to  declare  the  name  of  the  person  who 
celebrated  the  same,  and  of  the  witnesses,  under  a  very  heavy 
penalty  and  imprisonment,  and  the  celebrator  is  declared  to  be 
liable  to  be  siunmarily  seized,  and  to  be  punished  by  perpetaal 
banishment*  and  such  pecunial  or  corporal  pains  as  thepnvy 
council  should  think  fit.  These  Statutes,  therefoie,  appear  al- 
together 
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.together  absurd,  if  celebration  by  a  dergyman,  or  by  some  one       mnrio 
assuming  the  functions  of  that  office,  had  not  been  ooncdived    cathgabi^ 
necessary  to  constitute  marriage  by  the  law  of  Scotland ;  and  the  *0A« 

Deponent  is  not  acquainted  with  a  single  instance  in  which  it  •^~— "— ~~ 
has  been  ultimately  decided,  in.  Scotland,  that  the  bare  declara- 
tion of  parties  without  celebration,  rebus  Megris,  ever  had  the 
effect  of  constituting  marriage,  unless  the  ease  of  M^Adam  against 
M'Adam,  (14th  March  1807,)  in  which  a  great  difierence  of  opi- 
nion prevailed  in  the  Court  of  Session,  shall  be  held  as  of  this 
description,  but  that  case  is  not  yet  finally  decided,  being  under  op- 
peal,  and  is  totally  different  from  this,  as  there  Mr.  M'Adam  lunring 
lived  with  a  woman  by  whom  he  had  two  children,  summoned 
all  his  servants,  and  taking  her  by  the  hand  in  their  presence, 
declared  her  his  lawful  wife,  and  the  diildren  his  lawful  children, 
and  to  which  the  lady  seemed  to  assent,  and  was  congratulated 
upon  the  marriage  by  many  persons,  and  in  the  course  of  the 
same  day  Mn  M^Adam  shot  himself.  Here  there  wis  a  public 
declaration  of  marriage  de  prasenH  before  a  number  of  witnesses, 
which  rendered  it  public  and  notorious,  and  he  had  never  resiled 
from  that  declaration  of  marriage ;  whereas,  in  the  present  case, 
according  to  the  statement  given,  the  writing  founded  on  were 
altogether  latent  and  known  to  no  person  but  themselves,  and 
were  solely  in  the  custody  of  the  lady.  The  Deponent  apprehends 
that  many  cases  have  occurred  in  Scotland  where  the  acknowledg- 
ments or  declarations  of  marriage  by  the  parties  were  stronger 
than  those  made  use  of  in  this  case,  and  where,  from  their  having 
been  no  cohabitation  afterwards  as  man  and  wife,  these  dedara- 
tions  in  words  de  pr€Bsenti  were  not  held  sufficient  to  consti- 
tute marriage,  that  is  to  say,  that  until  cohabitation  had  barred 
the  power  of  resiling,  each  of  the  parties  might  resile.  In  the 
case  of  M'Lauchlane  against  Dobson,  (6th  Dec.  1796,  Supple- 
ment to  Dictionary)  a  long  correspondence  by  letters,  in  which 
the  parties  styled  each  other  husband  and  wife,  followed  by  a 
verbal  declaration  of  marriage  before  witnesses,  was  held  insuffi- 
x)ient  to  constitute  a  marriage  where  there  was  no  -consummation  ; 
for  although  in  this  country  there  are  no  precise  forms  which  are 
indispensable  in  the  solemnization  of  marriage,  yet  rehu*  integru 
it  can  only  be  constituted  by  a  consent  adhibited  in  the  presence 
of  a  clergyman,  or  in  some  other  solemn  mode  equivalent  to 
actual  celebration.  In  that  case  at  least  thirty  letters  had  been 
written  by  Dobaon  to  the  lady,  addressed  to  her  as  his  wife,  and 
subscribed  her  affectionate  husband,  and  he  hacNeven  written 
letters  to  her  mother  and  sister,  addressed  to  the  first  in  the  cha- 
racter 
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DAVID        racter   of  his  mother-in-law,  and  the  latter  his  sister ;   the  ladr 
CATHCABT,     had  in  the  same  manner  subscribed  herself  his  affectionate  wife, 
and  even  by  the  name  of  Helena  Dobson;  and  at  a  meeting  of  her 
relations  Dobson  did  there  publicly  acknowledge  and  declare  Hele- 
na M'Lauchlanc  to  be  his  married  wife,  and  she  on  her  part  de- 
clared him  her  lawful  husband  :  although  the  Commissaries  in  an 
action  at  the  instance  of  the  lady  against  Dobson,  declared  the 
marriage,  yet  the  Court  of  Session  altered  that  judgment.     In  that 
case  it  was  expressly  laid  down  by  Lord  Justice  Clerk  McQueen, 
(certainly  one  of  the  highest  authorities  upon  the  law  of  Scotland) 
'*  that  consent  de  prasenii  admits  penitentia ;  private  consent 
*'  is  not  the  consent  the  law  alludes  to,  it  must  be  before  a  priest 
**  or  something  equivalent,  they  must  take  the  oath  of  God  to  each 
*<  other,  a  present  consent  not  followed  with  any  thing  may  be 
**  given  up,  but  if  so,  it  cannot  be  a  marriage."     And  this  reason- 
ing had  great  weight  with  the  bench.     In  the  case  of  M'Innes 
against  More,   the  declaration  of  marriage,  which  was  by  a  holo- 
graph writing  in  words  deprcssentiy  (20th  Dec.  1781),  was  found 
not  to  be  sufficient  to  constitute  marriage.     The  decree  of  the 
House  of  Lords  declared^  *^  that  the  written  acknowledgment  is 
*'  not  Sufficient  proof  of  any  marriage  having  passed  betwixt  the 
<*  pursuer  and  defender.*'    In  that  case,  a  consent  or  declaration 
of  marriage  de  prasenti  was  established,  but  this  was  not  found 
sufficient  to  prevent  More  from  resiling,  as  matters  were  entire 
from  that  period,  no  cohabitation  having  taken  place.     In  the 
case  of  Taylor  against  Kello  (1 6th  February  1786),  the  parties 
had  interchanged  and  delivered  to  each  other  mutual  missives  in 
the  following  terms  :     *<  I  hereby  solemnly  declare  you,  Patrick 
Taylor,  in  Birkenshaw,  my  just  and  lawful  husband,  and  remain 
your  affectionate  wife,  Agnes  Kello.**    There  was  thus  the  most 
complete  legal  evidence  of^mutual  declarations  of  marriage  de 
prasenti.      The  Commissaries  found  this  to  be  a  marriage ;  the 
Court  of  Session  confirmed  the  judgment,  but  it  was  afterwards 
reversed  upon  appeal :  no  doubt  different  cases  might  be  men- 
tioned, where  similar  writings  have  been  held  sufficient  to  con- 
stitute a  marriage,  but  then  in  all  these  cases  consummation  or 
cohabitation  as  man  and  wife  had  followed.     Thus  in  the  case  of 
M'Kie  against  Ferguson,  1 782,  both  parties  in  the  presence  of 
witnesses  declared  before  God  and   man,  that  they  took   each 
other  for  man  and   wife,  and   they  accordingly  undressed  and 
went  to  bed,  where  they  remained  nudus  cum  nudd^  with  the 
door  locked  for  a  considerable  time;  the  Commissaries,  4th  Jan. 
1 780,   **  found  facts,   circumstances^  and   qualifications   proven, 

**  sufficient 
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**  sufficient  to  infer  a  marriage  betwixt  the  parties,"  and  this       david 
judgment  was  confirmed.      In    the  same  way  in  the   case  of    cathcakt, 
Cochrane  against  Edmonstone,  (1802),  although  there  was  a  *^^ 

private  declaration  of  marriage  in  words  de  prasenti^  yet  this  was  > 

also  followed  by  consummation,  as  Edmonstone  admitted  that  he 
slept  with  the  lady  the  night  after  he  had  given  her  the  letter, 
and  their  cohabitation  as  man  and  wife  continued  for  some  time 
afterwards.     Further,  all  contracts  of  marriage  which  are  sub- 
scribed in  the  most  solemn  and  formal  manner,  contain  a  consent 
de  prasentif  the  parties  thereby  "  accept  and  take  each  other 
*'  for  lawful  spouses,**  with  an  after  declaration  to  solemnize  the 
marriage  in  f&ce  of  the  church.     Yet  it  has  always  been  held,  that 
these  declarations  of  marriage  made  de  prasenti  do  not  constitute 
marriage,  but  that  it  is  in  the  power  of  either  of  the  parties  to 
resile ;    and  even  when  this  solemn  contract  was   fortified  by 
penalties,  it  has  been  found  that  there  was  still  a  power  of 
resiling,  rebus  integris,  25th  Jan.  1715,  Young  against  Irvine  and 
Anderson.    Although  Lord  Stair  has  not  treated  of  this  subject 
with  his  usual  accuracy,  yet  the  Deponent  does  not  consider  his 
Lordship's  opinion  as  decidedly  contrary  to  what  he  the  Deponent 
has  above  ventured  to  state,  for  although  Lord  Stair,  b.  i.  t.  4, 
seems  to  think  that  the  public  solemnization  of  marriage  though 
enjoined  by  the  law  is  not  essential,  and  takes  notice  of  the  dis- 
tinction betwixt  public  and  private,  or  clandestine  marriages ;  yet, 
when  he  comes  to  specify  how  a  private  or  clandestine  marriage 
is  constituted,  he  refers  to  cohabitation,  and  being  commonly 
reputed  man  and  wife,  which  he  observes,  validates  the  marriage, 
and  gives  the  wife  right  to  her  terce,  by  the  Statute  1503,  ch.  77 9 
and  he  also  refers  to  a  contract  of  marriage  found  valid,  though  the 
marriage  was  never  solemnized,  and  to  a  similar  case  in  which  the 
contract  of  marriage  was  found  valid,  and  the  man  obliged  to 
solemnize  the  marriage,  seeing  he  had  procreated  children  with 
the  woman,  and  by  his  writings  had  acknowledged  he  had  married 
her ;  all  this  seems  to  the  Deponent  to  confirm  the  opinion  that 
rebus  integris,  a  contract  or  declaration  of  marriage  may  be  resiled  * 

from ;  his  Lordship  has  indeed  said,  upon  the  authority  of  the 
canon  law,  that  consensus  non  coitus  facit  matrimonium ;  this  is 
certainly  tme,  it  is  not  the  coitus  that  makes  the  marriage, 
but  the  consent  must  be  expressed  in  the  regular  way  5ie 
law  requires,  by  solemnization,  and  if  is  not  so  expressed, 
the  court  must  judge  whether  by  facts  and  circumstances,  the 
alleged  consent  has  been  carried  into  effect,  and  will  not 
give  it  greater  weight    than    the    declaration    of    parties  de 

prcssenii 
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DAVID         prasenti  in  a  reg\ilar  contract  of  marriage,   that    they    accept 
CATHCART,     of  each  other  as  husband  and  wife,  and  that  they  will  afterwards 
^^^*  cohabit  as  marked  persons,  or  celebrate  the  marriage  ^th  their 

first  conveniency.  As  to  the  writings  No.  2,  and  10,    they  are 
stated  in  the  envelope  to  be  sacred  promises  and  engagements, 
which  demonstrates  the  opinion  of  the  parties  that  fiirther  cele- 
bration was  to  take  place ;  and  in  the  writing  No.  10,  Mr«I)al- 
rymple  says,  ''and  as  such  I  shall  acknowledge  her  the  momeDt 
*'  it  is  in  my  power,'*  and  "Mks  Gordon  declares  **  that  nothing  but 
'*  necessity  shall  ever  force  me  to  declare  this  marriage,**  which 
seems  also  to  imply  that  something  farther  was  to  be  done.    And 
therefore,  even  according  to  this  view,  the  Deponent  conceives 
either  party  may  have  the  power  of  resiling  while  matters  are  en- 
tire.   But  if  parties  have  acted  upon  the  £uth  of  it  by  cxinsom- 
mation  or  cohabitation,  this,  as  in  every  other  agreement,  must 
bar  pemtentiay  and  must  of  course  render  the  consent  of  equal 
-  effect  as  if  given  in  fade  ecclesuB,  Mr.  Erskine*s  doctrine  is  more 
unfavourable  to  the  opinion  the  Deponent  has  formed.      He  has 
referred  to  no  authority  where  the  private  consent  of  parties  by 
words  de  prtcsenU  has  been  found  sufficient  to  constitute  marriage 
by  the  mere  emission  of  words  or  by  a  writing,  either  consum- 
mation or  cohabitation  haring  followed  upon  it    The  Deponent 
has  already  said,  that  he  can  find  no  such  case ;  and  the  three  cases 
which  have  been  decided  since  Mr.  Erskine's  InsUtute  was  writ- 
ten, viz.  M'Lauchlane,  M'Innes,  and  Taylor,  in  all  of  which  the 
most  express  words  de  pr€£senti  are  made  use  of,  seem  to  the  De- 
ponent to  be  sufficiently  strong  to  shake  the  opinion   of  Mr. 
Erskine  unsupported  by  any  authority  whatever.    Besides,  about 
the  very  time  that  Mr.  Erskine  wrote  his  book,  a  most  learned 
and  able  judge  had  formed  a  decidedly  contrary  opinion,  which 
has  been  published  in  his  Elucidations  respecting  the  law  of  Scot- 
land, and  which  appears  to  the  Deponent  entitled  to  very  great 
weight,  vide  Kaime*s  Elucidations,  article  5.  The  Deponent  ap- 
prehends that  the  consent  or  acknowledgement  depr^psenti  may 
'be  proved  by  witnesses,  or  it  may  be  proved  by  writing,   and  it 
will  be  equally  effectual  whether  it  be  proved  in  the  one  way  or 
the  other.    If  proved  by  writing,  it  should  be  by  a  holograph 
writing,  or  by  a  writing  attested  before  two  unexceptionable  wit- 
nesses.    The  Writing  No.  10  is  neither  the  better  nor  worse  of 
**  Charlotte  Gordon,  witness  ;*'  a  woman  cannot  be  an  instrunien- 
tary  witness  ;  and  on  account  of  her  being  the  sister  of  one  of  ihe 
parties,  she  could  not  be  examined  on  her  part ;  vide  1 0th  July, 
1 790,  Dalziel  against  Ridiardson. 

8.  To 
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8.  To  the  eighth  article  of  the  said  Allegation,  the  Depooent        davip 
is  humbly  of  opinion  and  says,  that  by  the  general  law,  usages,     CATpgAHTt 
and  customs  of  Scotland,  the  Writings  there  mentioned  and  al- 
luded to  do  not  amount  to  more  than  an  obligation  to  solemnise 
a  marriage  in  the  face  of  the  church  at  some  future  period,  pro- 
vided either  party  should  be  duly  called  upon  so  to  do,  and  there 
should  be  no  legal  impediment  to  the  said  marriage ;  and  if  the 
woman  shall  afterwards  be  aware,  or  have  just  grounds  to  pre- 
sume that  it  is  not  the  intention  of  the  man  to  proceed  to  the 
solemnization  of  the  marriage  in  pursuance  thereof,  and  in  parti- 
cular shall  have  knowledge  or  credible  information  that  he  is  about 
to  solemnize  marriage  with  another  person,  and  thereupon  shall 
omit  or  neglect  to  call  upon  him  to  proceed  to  the  solemnization 
and  completion  of  that  marriage  in  pursuance  of  such  obligation, 
and  to  institute  legal  proceedings  for  giving  efiect  thereto,  and 
the  man  shall  accordingly  without  objection  or  interruption  in  due 
and  legal  form  sblenmize  marriage  with  another  person,  then  such 
obligation  to  marry  as  is  contained  in  the  said  papers  or  any  of 
them,  cannot  operate  to  render  void  the  subsequent  marriage  so 
duly  and   lawfully  solemnized.    If  a  legal  marriage  has  taken 
place,  then  any  posterior  marriage  of  one  of  the  parties  must  be 
null.    No  doubt  in  the  case  of  Pennycook  against  Grinton,  15th 
December  1 752,  it  was  found  that  a  promise  of  marriage  fol- 
lowed with  a  copula  makes  a  lawful  marriage,  and  that  an  afler- 
marriage  of  one  of  the  parties  was  void.   Lord  Kaimes  has  most 
justly  questioned  the  authority  of  this  judgment,  and  seems  to 
think  it  must  have  had  great  weight,  with  the  court,  that  procla- 
mation of  banns  had  not  taken  place  in  the  posterior  marriage. 
His  Lordship  certainly  assigns  the  strongest  reasons  for  questioning 
it,  and  the  Deponent  doubts  much  how  fJEir  the  court  would  now 
pronounce  a  similar  judgment,  especially  when  he  considers  two 
other  cases  which  he  thinks  materially  affect  this  question ;  the 
one  is  the  case  of  Magdalen  Cochrane  against  Campbell,  19th 
June  1751,  and  affirmed  in  the  House  of  Lords,  31st  January 
1 753 ;  and  the  other  that  of  William  Napier  against  Napiers, 
12th  June  1801.    In  both  of  these  cases  there  was  the  strongest 
evidence  of  anterior  marriages  produced,  such  as  the  Deponent  is 
quite  satisfied  must  have  established  these  marriages,  had  not 
other  marriages  taken  place  in  which  the  rights  of  third  parties 
were  involved.  The  Court  of  Session,  in  the  first  case,  found  that 
the  Pursuer  by  her  acquiescence  for  many  years  was  barred  per- 
»onati  exceptione  from  being  admitted  to  prove  that  she  was  mar- 
ried to  Mr.  Campbell  of  Carrick,  befoce  he  was  married  to  Jean 

Campbell. 
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DAVID        Campbell.    This  interlocutor  was   appealed,  and  the  judgnoent 
CATHCABT,    was  of  consent  reversed  6th  Febniary  1748,  and  both  parties  led 
Bsa.  their  proof;  Magdalen  Cochrane  accordingly  alleged  that  Mr. 

'  Cockburn,  the  episcopal  clergyman  who  married  them,  together 

with  the  witnesses  who  were  present,  were  dead ;  that  Mr.  Cock- 
bum  being  afraid  of  the  penalties  of  celebrating  a  clandestine 
marriage,  had  refused  to  grant  a  certificate,  but  declared  that  the 
certificate  granted  by  Mr.  Campbell  was  equally  effectual  as  if 
granted   by  him ;  and  Mr.  Campbell  accordingly    granted    the 
strongest  certificate,  declaring  that  he  was  that  day  married,  and 
that  she  was  his  wife :  she  produced  that  certificate,  and  she 
proved  their  previous  courtship  and  a  general  report  in  the  town 
of  Pusly  and  neighbourhood  of  the  marriage,  at  the  time  it  was 
celebrated,  and  recent  declarations  to  third  parties  by  Mr.  Camp- 
bell ;  that  they  had  been  married  by  Mr.  Cockburn,  and  before 
his  two  servants,  the  persons  menUoned  by  the  Pursuer ;  and  th^v 
was  evidence  of  the  consummation,  and  of  their  having  cohabited 
as  man  and  wife,  and  there  were  no  less  than  128  letters  all  writ- 
ten by  Mr.  Campbell  to  her  as  his  wife ;  in  short,  there  was  a 
proof  of  marriage  by  declaration  de  prasenti,  and  facts  and  cir- 
cumstances which  in  an  ordinary  case  would  have  been  irresisti- 
ble ;  but  as  she  had  been  prevailed  upon  to  keep  the  marriage 
secret  on  account  of  Mr.  CampbelFs  situation,  and  after  his  second 
marriage,  at  his  earnest  solicitation  to  save  him  from  absolute  ruin, 
the  Deponent  conceives  that  when    the  Commissioners  found 
Magdalen  Cochrane s  marriage  not  proved,  and  Jean  Campbells 
marriage  established,  they  must  have  decided  the  case  upon  the 
second  marriage,  as  a  mid-impediment  which  prevented  the  evi- 
dence as  to  the  first  marriage,  which  did  not  amount  to  a  celebra- 
tion in  facie  ecclesuE,  receiving  full  effect.    The  case  of  Napier 
versus  Napiers  was  of  a  similar  description,  the  evidence  of  the 
first  marriage  by  cohabitation,  habit,  and  repute,  the  Deponent 
thinks,  must  have  prevailed,  had  not  a  second  marriage  taken  place 
in  fade  ecclesia.  Lord  Kilkerran,  p.  488,  in  reporting  the  opinion 
of  the  court  in  the  case  of  Linen  versus  Hamilton,  shows  also 
that  the  court  at  that  time  first  assembled,  1749,  understood  that 
in  the  case  of  a  promise  of  marriage  cum  copuld  subsequentet  a 
man  by  entering  into  another  marriage  in  the  meantime,  might 
prevent  the  woman  from  pursuing  for  a  declaration  of  marriage, 
as  he  states  the  opinion  of  the  court  to  have  been,  that  if  the  roan 
in  the  meantime  married  another  woman,  there  could  be  no  pro- 
cess for  adherence,  and  he  refers  to  the  case  of  Kerr  versus  Hia. 
lop  in  1796  as  ascertaining  this. 

9.  Tc 
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9.  To  the  ninth  article  of  the  said  allegation  the  Deponent  de^  oavid 

poses  and  says,  that  if  a  writing  be  holograph  by  the  law  of  Scot-  cathcart^ 

land,  it  does  not  require  the  attestation  of  two  competent  wit-  *'^ 

nesses ;  the  Deponent  has  already  stated  that  Charlotte  Gordon  - 
cannot  be  an  instrumentary  witness. 

PAVID  CATHCART. 

Examined  upon  Interrogatories. 

1 .  To  the  first  of  these  Interrogatories  this  Respondent  de- 
poses and  answers  affirmative. 

2.  To  the  second  Interrogatory  the  Respondent  deposes  and 
answers,  that  he  thinks  a  marriage  may  be  constituted  in  Scot- 
land by  promise  and  subsequent  copula,  or  by  a  solemn  verbal 
or  written  declaration  of  parties,  if  followed  by  consummation  or 
cohabitation  as  man  and  wife,  without  reference  to  the  legal 
domicile  or  place  of  the  parties  residence. 

3.  To  the  third  Interrogatory  the  Respondent  deposes  and 
answers,  that  he  thinks  marriages  celebrated  at  Gretna  Green  or 
other  places  in  Scotland,  will  be  effectual  marriages  although 
both  parties  were  domiciled  in  England,  provided  the  celebra- 
tion, or  what  has  followed  upon  it,  be  sufficient  to  constitute  a 
marriage  by  the  Law  of  Scotland ;  and  the  Respondent  considers 
that  this  doctrine  is  confirmed  by  the  decision  of  the  court  Wyche 
versus  Blount,  27th  June  1801. 

4.  To  the  fourth  Interrogatory  the  Respondent  deposes  and 
answers,  that  he  is  not  acquainted  with  any  decision,  maxim,  or 
authority  declaring  tliat  persons  not  domiciled  in  Scotland  are 
not  subject  to  the  law  of  marriage  there. 

5.  To  the  fifth  Interrogatory  the  Respondent  deposes  and 
answers  affirmative,  except  as  to  the  last  part,  as  he  does  not  think 
any  consent  de  prasenti  except  in  facie  ecclesia,  rebus  integris,  can 
constitute  a  marriage  in  these  circumstances,  .upon  the  grounds 
he  has  endeavoured  to  explain  in  his  deposition  in  chief. 

6.  To  the  sixth  Interrogatory  the  Respondent  deposes  and 
answers,  that  he  apprehends  that  parties  are  entitled  to  resile  from 
every  obligation  to  marriage,  providJed  that  matters  are  entire ; 
but  if  they  have  cohabited  together  subsequent  to  that  obligation^ 
he  thinks  they  cannot  resile. 

7.  To  the  seventh  Interrogatory  the  Respondent  deposes  and 
answers,  that  Lord  Stair*s  Institutes  is  a  book  of  great  authority 
in  the  law  of  Scotland.  The  passage  alluded  to  in  this  Inter- 
rogatory must  be  considered  with  the  context,  and  the  Deponent 

doubts 
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DAVID        doubts  very  much  how  fiv  the  doctrme  which  teems  to  arise  from 
ckTBCAMT,    these  words  taken  by  themselfesy  can  be  recognised  as  the  exist- 
ing law  of  Scotland. 

8.  To  the  eighth  Interrogatory  the  Respondent  dqxMes  and  an- 
swers, that  Ersldne  s  Institutes  is  one  of  the  latest  institutional 
works  of  authority  in  the  law  of  Scotland,  but  the  Respondent 
does  not  think  that  the  doctrine  laid  down  in  the  passage  quoted, 
has  been  recognized  as  the  existing  law  of  Scotland :  In  the  last 
edition  this  doctrine  b  attempted  to  be  corrected  by  a  note  of 
the  editor  referring  to  di£ferent  causes  decided  since  Mr.  Erskiiie's 
book  was  written. 

9.  To  the  ninth  Interrogatory  the  Respondent  deposes  and 
answers,  that  he  thinks  the  case  of  KeUo  and  Taylor  would  have 
been  a  decision  in  favour  of  this  doctrine,  had  it  not  been  rs- 
versed.  In  the  case  of  Inglis  and  Robertson,  contubituB  is  not 
denied  in  the  defences*  The  case  of  Callender  versus  Bajd  the 
Respondent  is  not  acquainted  with.  And  in  the  case  of  Coch- 
rane against  Edmonstooe  it  was  admitted  that  he  had  sl^t  with 
her  the  very  night  after  the  writing  had  been  granted. 

10.  To  the  tenth  Interrogatory  the  Respondent  deptmes  and 
answers,  that  he  thinks  that  the  case  of  M'Lsiichlane  versus  Dob- 
son,  and  the  case  of  More  versus  M'Innes,  had  an  opposite  im- 
port to  the  doctrine  here  stated ;  and  in  the  case  of  Taylor  yenos 
KeUo,  although  a  specialty  has  been  introduced  into  the  Judgment 
of  the  House  of  Lords  reversing  the  decision  of  the  courts  below» 
yet  the  Req^ondent  thinks  this  judgment  completely  shdkcs  this 
case  as  an  authority  in  support  of  die  doctrine  stated  in  this  In- 
terrogatory, and  leaves  room  for  founding  on  it  as  importing  a 
contrary  doctrine. 

1 1.  To  the  eleventh  Interrogatory  the  Respondent  deposes  and 
answers,  that  he  does  not  think  that  a  solemn  written  or  verbal 
declaration  of  such  consent,  and  not  made  in  facie  tcclence^  con- 
stitutes marriage  by  the  law  of  Scotland,  without  either  cohAbita* 
tion  or  a  subsequent  copula. 

12.  To  the  twelfth  Interrogatory  the  Respondent  deposes  and 
answersi  that  he  has  already  taken  notice  of  some  distinctions 
betwixt  M*Adam  s  case  and  the  present :  That  case  however  cer- 
tainly supports  the  doctrine  in  the  Interrogatory,  but  he  does  not 
think  that  case  well  decided  ;  and  until  it  be  decided  in  the  House 
of  Lords,  where  an  appeal  has  been  entered,  he  cannot  consider 
it  as  laying  down  the  law  of  Scotland. 

13.  To  the  thirteenth  Interrogatory  the  Respondent  deposes 
and  answers,  that  ic  has  been  decided  (in  the  case  of  Johnston 
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Tonus  Smith,  18th  November  1766),  that  in  a  declarator  of  mar- 
riage, where  the  writings  were  neither  holograph  nor  subscribed 
before  witnesses,  they  were  not  sufificient  evidence,  but  in  that  case 
the  party  was  dead. 

14.  To  the  fourteenth  Interrogatory  the  Respondent  deposes 
and  answers,  that  he  thinks  where  the  party  has  judicially  ad- 
mitted that  he  did  knowingly  and  deliberately  write,  and  sign, 
and  deliver  the  writings  in  question,  the  want  of  the  solemnities 
to  the  writings  is  not  of  much  consequence. 

15.  To  the  fifteenth  Interrogatory  the  Respondent  deposes 
and  answers,  that  in  the  last  case  which  he  is  acquainted  with, 
the  Court  of  Session  found  that  the  mother  and  sister  of  the  pur- 
suer in  a  declarator  of  marriage  were  not  admissible  witnesses. 

I69  17.  To  the  sixteenth  and  seventeenth  Interrogatories  the 
Respondent  answers,  that  he  is  unacquainted  with  any  cases  in 
which  this  point  has  been  argued,  except  in  the  cases  of  Penny- 
cook  against  Grinton,  Cochrane  versus  Campbell,  and  Napier 
versus  Napiers,  already  taken  notice  of  in  hu  deposition  in  chief. 
In  the  first  of  these  cases,  the  court  fi>und  the  second  marriage 
null  in  respect  that  the  first  was  proved.  In  the  two  last  cases, 
although  the  evidenc^e  of  the  first,  marriage  was  fully  as  strong, 
the  coiut  gave  effect  to  the  second  marriage,  but  widiout  deter- 
mining thb  point  of  law.  Lord  Kaimes  (in  his  Elucidations, 
article  5  th),  has  given  a  decided  opinion,  that  a  second  marriage 
in  facie  eccletia  would  in  such  a  case  be  effectuaU  And  to  the 
additional  Interrogatories  the  Respondent  deposes  and  answereth, 
that  soon  after  these  proceedings  commenced,  as  he  believes,  he 
received  a  retaining  fee,  and  also  a  case  with  correspondence 
upon  the  part  of  Mrs.  Laura  Manners,  and  he  understood  him- 
self to  be  retained  as  her  counsel,  in  the  event  of  any  pro- 
ceedings on  her  part  in  Scotland,  but  he  has  given  no  advice 
upon  the  subject  matter  of  the  said  action,  or  any  way  rela- 
tive to  the  defence  to  be  maintiuned  against  the  claim  and  suit 
of  the  Pluntiff,  nor  has  he  ever  attended  any  consultation  in  the 
cause.  DAVID  CATHCART. 
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20th  November  1809. 
ADAM  GILLIES,  Esq.  of  the  city  of  Edinbui^h,  Advocate, 
aged  forty-three  years,  a  Witness  produced  and  sworn, 
deposes, 

THAT  he  has  practised  as  an  Advocate  before  the  Court  of 
Session  in  Scotland,  since  the  year  1787. 

VOL.  II.  i  7,  8,  9.  And 
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AJDAM  7,  8,  9.  And  to  the  seventh,  eighth,  and  ninth  articles  of  the 

•iLLiBSy  ggjjj  Allegation,  the  Deponent  having  attentively  and  deliberatelj 
^^^  perused  and  considered  the  several  articles  of  the  said  Allegation, 
with  the  Exhibits  annexed  thereto,  and  also  the  Lib^  given  in  die 
said  cause  on  the  part  of  Johanna  Dalrymple  the  promoter,  and 
the  original  Exhibits,  marked  Nos.  1,  2,  10  and  11,  and  tile  se- 
veral original  Letters  annexed  to  the  said  Libel,  he  deposes  and 
says,  that  he  is  of  opinion  that  the  laws  and  usages  of  Scotland, 
affirming  the  validity  of  marriage  not  proved  to  have  been  solem- 
nized in  Uie  face  of  the  church,  do  apply  to  a  person  resident  in 
that  country  at  the  time  when  he  is  said  to  have  contracted  sndi 
marriage,  although  such  person  should  only  be  quartered  tliere  as 
a  soldier  in  the  manner  set  forth  in  the  Allegation,  and  although 
he  should  have  his  proper  domicile  not  in  Scotland  but  in  Eng- 
land,  or  in  any  other  foreign  country.  In  some  cases  however  it 
may  be  a  circmnstance  of  considerable  impoitance,  that  the  party 
against  ti4iom  a  declarator  of  marriage  is  brought  in  Scotland, 
has  merely  been  casually  resident  instead  of  being  regularly  domi. 
ciled  in  that  country.  Thus  where  the  pursuer  of  a  declarator 
of  marriage  alleges  cohabitation  and  habit  and  repute  as  man  and 
wife,  and  founds  on  these  circumstances  as  establishing  a  mar- 
riage with  the  defender,  the  deponent  thinks  that  it  would  be  re- 
quisite that  these  Allegations  should  be  proved  by  stronger  and 
njore  pregnant  evidence,  in  the  case  of  a  person  whose  residence 
in  Scotland  was  casual  and  temporary,  than  in  the  case  of  one 
who  is  properly  domiciled  in  that  country.  In  both  cases,  die 
circumstances,  by  which  cohabitation  and  habit  and  repute  as 
man  and  wife  are  attempted  to  be  establised,  must  be  of  an  uni- 
form tenor,  so  as  to  indicate  the  understanding  of  the  parties  that 
they  are  married  to  each  other,  which  in  every  such  case  is  neces- 
sary to  constitute  a  marriage  ;  but  such  understanding  may  fairly 
be  inferred  from  fewer  and  slighter  circumstances  in  the  case  of 
persons  domiciled  in  Scotland  than  in  the  case  of  persons  only 
casually  resident  in  that  country.  The  Deponent  is  further  of 
opinion  that  the  alleged  promise,  acknowledgment,  or  declaration 
of  marriage  as  contained  in  the  Paper- Writings,  marked  No.  1, 
No.  2,  No.  10,  and  No.  11,  derives  no  additional  force  from  the 
circumstances  of  the  parties  having  had  carnal  copulation  tc^ether 
at  any  time  previous  to  the  dates  of  such  writings,  and  if  they  had 
no  caraal  copulation  together,  and  did  not  cohabit  together  as 
man  and  wife,  and  were  not  commonly  reputed  as  su^  subse- 
quent to  the  date  of  the  said  writings  or  any  of  them,  the  Depo- 
nent then  thinks  that  the  said  promise,  acknowledgment,  or  de- 
claration. 
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claFatbn,  upon  the  supposition  that  the  writings  in  which  it  is  4DAif 
contained  afibrd  legal  evidence  of  the  saiye,  is  not  sufficient  to  gillus, 
constitute  a  valid  and  effectual  marriage.  The  I>eponent  is  fur- 
ther of  opinion,  that  the  promisey  acknowledgment,  or  declaration 
contained  in  the  writings  already  referred  to,  did  not  amount  to 
more,  upon  the  part  of  Mr.  Dalrymple,  than  an  obligation  to  so- 
lemnize a  marriage  in  the  face  of  the  church  at  some  future 
period,  and  this  obligation  is  rendered  ineffectual  4>y  his  subse* 
quent  marriage  duly  and  legally  solemnized  in  England.  The 
writings  No.  2,  and  No.  10,  above  referred  to,  if  they  are,  as  they 
are  allied  to  be,  of  the  handwriting  of.^^ir.  Dalrymple  the  De- 
fendant, do  not  require  to  be  tested  or  subscribed  by  witnesses 
in  order  to  be  probative,  or  to  entitle  them  to  bear  faith  in  judg- 
ment :  did  such  writings  reqiure  to  be  tested,  the  attestation  or 
signature  of  Charlotte  Gordon  could  be  of  no  avail ;  1st,  Because 
R  female  is  inct^able  of  being  an  instrumentary  witness  (  and  2dly, 
Because  it  is  requisite  that  there  should  be  two  witnesses  to  all 
deeds  which  are  not  sufficiently  authenticated  by  the  subscription 
of  the  party. 

ADAM  GILLIES. 


Examined  on  Interrogatories. 

1 .  To  the  first  of  these  Interrogatories  the  Respondent  deposes 
and  answers,  that  he  is  of  opinion  that  a  marriage  celebrated  in 
Scotland  in  facie  ecclesia  between  parties  under  twenty-one  years 
of  age,  and  without  the  consent  of  parents  or  of  guardians,  would 
be  valid  and  effectual  by  the  law  of  Scotland,  alt^ugh  neither  of 
the  parties  had  any  fixed  domicile  in  that  country. 

2.  To  the  second  Interrogatory  this  Respondent  deposes  and 
answers,  that  as  it  consists  of  different  parts,  or  rather  as  it  in- 
v(^ves  several  Interrogatories,  he  considers  it  necessary  for  the 
sake  of  distinctness  to  make  a  separate  answer  to  each.  1st.  It 
is  asked  whether  marriage  may  not  be  constituted  between  par«> 
ties  in  Scotland  by  promise  and  subsequent  copula,  with  equal 
effect  in  point  of  vaUdity  as  it  may  be  by  a  celebration  Jncie  eccle^ 
siie. — ^Answer.  In  the  Respondent's  opinion,  a  marriage  between 
parties  in  Scotland  cannot  be  constituted  with  equal  effect  in 
point  of  validity  by  ^promise  and  subsequent  copula,  as  by  cd&p 
bration  in  facie  ecclaia  :  he  considers  this  however  as  a  point  of 
much  difficulty,  and  states  his  opinion  upon  it  with  much  diffi- 
dence. He  certainly  thinks  that  by  a  promise  and  a  subsequent  co- 

\2  pula. 


ESQ. 


^•» 


132  APPENDIX. 

ADAM         pula,  a  party  incurs  an  obligation  to  solemnize  a  marriage  in  hoe 
OILLIB8,       of  the  church,  from  which  he  is  not  at  liberty  to  resile,  and  which, 
if  no  impediment  intervened,  would  be  enforced  against  him,  and 
his  marriage  declared  by  the  courts  of  law  in  Scotland ;  but  if 
prior  to  the  institution  of  any  such  action  of  declarator  of  mar- 
riage, the  party  against  whom  it  is  brought  had  publicly  married 
another  woman,  by  a  marriage  duly  proclaimed  and  regularly 
celebrated  without  objection  in  facie  ecclesia,  the  Respondent 
should  consider  this  as  a  legal  impediment  sufficient  to  prevent  a 
decree  of  declarator  of  marriage  from  being  pronounced  in  the 
action  founded  on  the  prior  promise  and  copula,  and  he  should 
think  that  the  courts  of  law  in  Scotland  would  hold  that  the  se- 
cond marriage  celebrated  in  facie  ecclesia  was  valid,  and  conse- 
quently that  the  party  Defendant  was  not  bound  to  iidfil,  or  rather 
could  not  fulfil,  the  obligation  previously  incurred  by  him  by  the 
promise  and   copula.     The  decision  in  the  case  of  Pennycook 
against  Grinton,  1 5th  December  1 75^,  appears  to  be  hostile  to 
the  opinion  which  the  Respondent  has  now  expressed  ;  but  in  that 
case  the  marriage  of  Grrinton  with  Ann  Graite  was  not  duly  and 
regularly  proclaimed  and  celebrated  ;  and  it  appears  to  the  Re- 
spondent that  Lord  Kaimes*s  remarks  upon  the  decbion  in  the 
case  of  Grinton,  in  his  Elucidadons  respecting  the  Law  of  Scot- 
land, article  the  fifth,  are  sound  and  just.     Secondly,  It  is  asked 
whether  marriage  may  not  be  constituted  between  parties  in  Scot- 
land by  solemn  verbal  or  written  declarationsof  consentdepr^exenti, 
or  of  mutual  acceptance  of  each  other  as  husband  and  wife,  with 
equal  effect  in  point  of  validity,  as  it  may  be  by  celebration  m 
facie  eccle^na. — ^Answer.  The  Respondent    conceives  from   the 
way  in  which  this  Interrogatory  is  put,  it  is  not  easy  to  return  a 
definitive  answer  to  it.     To  make  a  marriage  valid  by  the  law  of 
Scotland  it  is  not  necessary  that  it  should  be  regularly  celebrated 
in  facie  ecclesior,  neither  is  it  requisite  that  it  should  be  celebrated 
by  a  clergyman  or  by  a  person  actually  in  holy  orders ;  but  on  the 
other  hand  the  Respondent  is  of  opinion  that  a  simple  consent  to 
marry  expressed  de  prasentiy  whether  in  writing  or  verb€dly  before 
witnesses,  is  not,  rebus  integris,  sufficient  to  constitute  a  valid  mar- 
riage ;  and  he  conceives  the  law  upon  this  point  to  be  correcdy 
stated  in  the  following  observation,  which  is  said  to  have  been 
made  from  the  Bench  in  the  report  of  the  case  of  M'Liauchlane 
against  Dobson,  6th  December   1796.     *'  Although  by  the  law 
**  of  Scotland  there  are  no  precise  forms  whiqh  are  indispensable 
*<  in  the^olemnization  of  marriage,  yet  rebus  iniegris  it  can  onl? 
«  be  constituted  by  a  consent  adhibited  in  the  presence  of  a 

"  clergyman. 
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'*  clergyman,  or  in  some  other  solemn  mode  equivalent  to  actual         adam 
•*  celebration."    Lastly,  it  is  asked  whether  in  all  cases  marriage       oillibs, 
be  not  held  to  be  constituted  by  the  consent  of  the  parties  as  ex-  , 
pressed  at  the  time,  and  without  reference  to  their  legal  domicile  ^ 
or  place  of  residence  ? — ^Answer.  The  Respondent  conceives  that 
all  parties  resident  in  Scotland  are,  in  regard  to  marriage,  subject 
to  the  laws  of  Scotland,  and  he  therefore  thinks  that  if  the  .con- 
sent of  the  parties  as  expressed  at  the  time,  is  such  as  would  be 
sufficient  to  constitute  a  valid  marriage  betwixt  them,  supposing  ' 
them  to  be  domiciled  in  Scotland,  the  same  would  be  sufficient 
to  make  a  valid  marriage  although  they  were  both  or  either  of 
them  not  domiciled  in  that  country ;  at  the  same  time  it  appears 
to  the  Respondent  to  be  a  circumstance  of  importance  that  both 
of  the  parties,  or  even  that  one  of  them  is  a  foreigner,  having  no 
domicile  in  this  country,  as  such  circumstance  may  have  material 
influence  upon  the  opinion  that  may  be  formed  as  to  the  inten- 
tion or  understanding  of  such  party  in  declaring  his  or  her  consent 
to  the  marriage.     In  every  case  where  marriage  is  not  duly  cele- 
brated in  fade  ecclesue,  it  is  an  essential  requisite  that  the  inten- 
tion of  the  parties  to  contract  a  valid  marriage  should  be  fully 
proved,  and  in  judging  of  such  a  proof  it  may  be  a  circumstance 
of  considerable  weight  that  one  of  the  parties  was  a  stranger  and 
had  no  domicile  in  Scotland. 

3.  To  the  third  Interrogatory  the  Respondent  deposes  and 
answers,  that  he  is  of  opinion  that  marriages  celebrated  at  Gretna 
Green,  or  other  places  in  Scotland  near  the  borders,  between 
persons  domiciled  in  England  and  recently  arrived  fi^m  that 
country,  are  effectual  marriages  by  the  law  of  Scotland,  provided 
the  celebration  be  such  as  would  have  made  a  valid  marriage 
between  parties  domiciled  in  that  country;  and  the. Respondent 
thinks  this  was  substantially  found  by  the  decree  of  the  Court  of 
Session  in  the  case  of  Wyche  against  Blount,  27th  of  June  1801, 
of  which  he  understands  that  the  circumstances  were  such  as 
they  are  stated  to  have  been  in  this  Interrogatory. 

4.  To  the  fourth  Interrc^tory  the  Respondent  deposes  and 
answers,  that  he  has  already  stated  it  as  his  opinion  that  parties  in 
Scotland,  whether  domiciled  in  that  country  or  not,  are  subject 
to  the  Scotch  law  of  marriage,  and  he  is  not  acquainted  with  any 
decision,  maxim,  or  dictum  of  authority  in  the  law  of  Scotland  of 
a  contrary  tendency,  neither  does  he  know  of  any  decision^ 
maxim,'  or  dictum  of  the  law  of  Scotland  declaring  that  parties  in 
that  country,  but  not  legally  domiciled  there,  will  not  be  effectu- 
fldly  married  by  deliberately  performing  those  acts  which  consti- 
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AOAH        tiite  marmge  between  domiciled  residents  in  ScotUod ;  but  be 
GiLLifeSy       b  of  optoioD,  as  be  formerly  stated,  tbat  the  circumstances  of  both 
280.  or  either  of  the  parties  banng  no  domicile  in  Scotland,  may  be  of 

importance  in  judging  of  their  actual  intention  and  roeaoing  at 
the  time  when  they  performed  those  acts^  from  which  their 
maniage  is  inferred,  or  by  which  it  is  attempted  to  be 
proved. 

5.  To  the  fifth  Interrogatory  the  Respondent  deposes  and 
answers,  that  he  is  of  opinion  that  a  marriage  celebrated  in  the 

^  fece  of  the  Scottish  church,  between  a  Scottish  wonoan  and  an 

English  officer  quartered  with  his  regiment  in  Scotland,  will  be 
▼alid  and  effectual  by  the  law  of  Scotland,  although  such  celebra- 
tion may  haVe  been  unattended  with  those  obsenrances  neceasary 
to  make  a  marriage  efTectual  in  England.  He  farther  thinks, 
«nder  the  qualification  which  he  has  already  endeavoured  to 
explun  as  to  the  effect  which  the  circumstance  of  his  ^being  a 
foreigner  might  have»  in  the  scale  of  evidence  with  regard  to  his 
intention,  that  in  the  case  of  an  English  olYicer  quartered  with  his 
regiment  in  Scotland,  the  same  effect  would  be  given  to  a  pro- 
mise iuhsequente  copuUL,  as  to  a  solemn  written  declaration  de 
prasenHf  as  in  ^  case  of  a  domiciled  Scotchman. 

6.  To  the  sixth  Interrogatory  the  Respondent  deposes  and 
answers,  that  he  thinks  there  is  such  a  thing  recognized  in  the  law 
of  Scotland  as  an  obligation  to  marry,  which  the  parties  can  be 
absolutely  bound  to  fulfil,  and  that  they  may  not  in  all  cases  resile 
from  a  mere  obligation,  being  liable  only  to  a  claim  of  damages 
for  breach  of  engagement. 

7.  To  the  seventh  Interrogatory  this  Re^ndent  deposes  and 
answers,  that  Lord  Stair's  Institute  is  a  work  of  great  authority  in 
the  law  of  Scotland,  but  he  does  not  think  that  his  doctrine,  as 
expressed  in  the  short  passage  of  that  work  which  is  quoted  in 
this  Interrogatory,  is  recognized  as  the  existing  law  of  Scotland. 
Neither  does  he  think  that  Lord  ,Stair*s  own  opinion  on  the 
subject  can  be  fully  or  accurately  collected  from  the  words  of 
this  ptosage  when  taken  by  itself.  It  is  explained,  ana  in  a  great 
measure  qualified  by  the  ccmtext,  though  in  the  whole  of  this 
section  of  his  work  it  appears  to  the  Respondent  that  L«ord  Stair 
has  not  expressed  himself  with  his  usual  perspicuity.  With  a 
reference  to  the  manner  in  which  he  and  other  writers  on  the  law 
of  Scotland  have  treated  the  subject  of  marriage.  Lord  KAimes*  in 
his  Elucidations,  (page  29),  expresses  himself  as  follows  :  **Few 
<*  branches  of  our  law  are  handled  with  less  precision  tKftyi  what 
*'  particulars  are  necessary  to  complete  a  marriage.     Th^  i6  a 
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«<  darkness  and  confoaion  in  our  writers  from  jumbling  together  adam 
**  three  points  that  are  clearly  distinct.  The  first  is  what  solem^'  oillibSi 
**  nities  are  necessary  to  complete  a  marriage?  The  second,  what 
'*  circumstances  are  sufficient  to  presume  that  marriage  has  been 
''  regularly  solemnized  ?  And  the  third,  what  circumstances  are 
**  sufficient  to  oblige  a  party  by  a  process  to  solemnize  a  marriage  ?^ 
The  Respondent  entirely  concurs  in  the  justness  of  these 
observations. 

8.  To  the  eighth  Interrogatory  the  Respondent  deposes  and 
answers,  that  Mr.  Ersldne's  Institutes  is  one  of  the  latest  institu^ 
tional  works  of  authority  on  the  law  of  Scotland,  but  he  does  not 
think  that  his  doctrine,  as  expressed  in  that  passage  of  his  Institute 
which  is  here  quoted,  is  recognized  as  the  existing  law  of  Scotland ; 
and  accordingly,  by  the  last  editor  of  Mr.  Erskine*s  work,  there 
is  a  note  upon  this  passage,  in  which  he  states  that  from  the  later 
decisions  of  the  ccaut,  (page  95,)  '*  there  is  reason  to  doubt  if 
"  it  can  now  be  held  as  law,  that  the  private  declarations  of  parties^ 
«  even  in  writing,  are  per  se  equivalent  to  actual  celebraticm  of 
•*  marriage.** 

9.  To  the  ninth  Interrogatory  the  Respondent  deposes  and 
answers,  that  the  doctrine  said  to  be  laid  down  by  Lord  Stair,  and 
Mr.  Erskine,  in  these  passages  of  their  works  which  are  recited  in 
the  two  last  Interrogatories,  does  j^ot  appear  to  him  to  be  re- 
cognized and  confirmed  by  any  of  the  decisions  here  alluded  to. 
Had  the  judgment  of  the  Court  of  Session,  in  the  case  of  Taylor 
against  Kello,  remained  unaltered,  it  would  certidnly  have  been 
a  decision  tending  to  confirm  the  doctrine  said  to  be  laid  down  by 
Mr.  Erskine  ;  but  the  decision  of  the  Court  of  Session  in  that  case 
was  reversed  by  the  House  of  Lords ;  and  although  the  judgment 
of  their  Lordships  lobars  to  have  proceeded  upon  special  grounds^ 
yet,  on  attending  to  the  circumstances  of  the  case,  Uie  Respondent 
considers  the  reversal  of  the  Court  of  Session's  decree  as  a  decision 
hostile  to  the  doctrine  mentioned  in  this  Interrogatory.    From  the 
report  of  the  case  of  Inglis  against  Robertson  it  appears  that  the 
Defendant  did  not  deny  concubitus,  which  must  have  been  subse- 
quent as  well  as  prior  to  the  written  declarations  founded  on. 
The  case  of  Callander  versus  Boyd,  is  one  with  which    the 
Respondent  b  not  acquainted,  and  which  is  not  reported  so  fiu* 
as  he  can  find ;  the  case  of  Edmonstone  versus  Cochrane  is  in  like 
manner  not  reported,  but  in  that  case  also  he  understands  that 
the  declaration  was  followed  by  a  copula. 

10.  To  the  tenth  Interrogatory  the  Respondent  deposes  and 
answers*  that  judgments  of  an  opposite  import  appear  to  him  to 
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AD  A  If         Lave  been  pronounced  in  the  Court  of  Session  and  by  the  Hoiise 
^^l""***       ®^  Lords  in   the  following  cases,  viz.    M'Innes  versus  More, 
December  20th,  1781;  Anderson  versus  Fullerton,  Nov.  13th, 
1795;  and  M'Lauchlane  versus  Dobson,  16th  Dec.  1796.     In 
the   first  of  the  cases  above  mentioned  there  was  a  written  ac- 
knowledgment or  declaration  of  marriage  de  prasenti ;  and  in  the 
last  case,   that  of  Dobson,  there  was  a  verbal   declaration  de 
prasenti,  in  presence  of  witnesses,  and  that  preceded  by  a  long 
correspondence  wherein  the  parties  styled  each  other  husband 
and  wife,  which  the  Respondent  conceives  to  be  fiiUy  equivalent 
to  a  written  declaration  of  consent  de  prasenti.     In  answer  to 
the  remaining  part  of  this  Interrogatory,  which  regards  the  rever- 
sal of  the  judgment  in  Taylor  versus  Kello,  the  Respondent  has 
stated  already  all  that  occurs  to  him. 

11.  To  the  eleventh  Interrogatory  this  Respondent  deposes  and 
answers,  that  he  does  not  distinctly  comprehend  what  is  meant 
by  the  term  solemn,  as  it  seems  applied  in  thu  Interrogatory,  and 
in  some  preceding  ones,  to  a  consent  de  prasentit  or  declaration  of 
marriage,  when  such  consent  or  declaraUon  has  not  been  exhibited 
or]  made  in  presence  of  a  clergyman,  or  accompanied  with  any 
ceremony  such  as  can  be  deemed  equivalent  to  actual^  celebration. 
The  Respondent  is  however  of  opinion  that  a  consent  de  pr€nenti 
expressed  verbally  before  witnesses,  and  without  particular  cere- 
mony or  solemnity,  is  not  sufficient  per  se  to  constitute  a  valid 
marriage.  >  And  he  also  thinks  that  declarations  or  acknowledg- 
ments of  marriage  in  writing  interchanged  betwixt  the   parties 
privately,  and  without  the  intervention  of  witnesses,  are  not  suf- 
ficient, rebus  integris,  to  constitute  a  valid  marriage. 

1 2.  To  the  twelfth  Interrogatory  this  Respondent  deposes  and 
answers,  that  in  the  case  of  M'Adam  versAs  M'Adam,  a  verbal 
declaration  of  consent  de  prasentU  made  in  the  presence  of  wit- 
nesses called  or  assembled  together  for  the  purpose,  was  sustained 
as  a  sufficient  ground  for  a  declarator  of  marriage.  But  in  that 
case  no  attempt  was  made  by  either  of  the  parties  to  resile,  as 
indeed  the  declaration  was  followed  a  few  hours  after  by  the 
death  of  one  of  them ;  with  respect  to  this  case,  however,  it  is  to 
be  observed,  that  the  Judgment  pronounced  in  it  by  the  Court  of 
Session  is  not  final,  but  is  now  under  appeal  to  the  House  of  Liords, 
in  which  it  may  possibly  be  reversed  ;  and  the  Respondent  does 
not  therefore  consider  that  judgment  as  fixing  any  point  of  law. 
With  the  exception  of  the  case  of  M' Adam,  the  Respondent  does 
not  know  of  any  in  which  a  simple  consent  de  prttsenti  expressed 
verbally  before  witnesses  was  held  sufficient,  rebus  integris^  to  con- 
stitute 
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stitute  a  valid  marriage;  and  he  is  of  opinion  that  in  the  various        adam 
writings  annexed  to  the  Libel  in  the  present  case,  there  are  not     oiIlibs, 
contained  such  full  and  explicit  declarations  de  pr<esenH  as  have        '^^' 
been  found  sufficient  to  make  a  valid  marriage  in  any  case  with  "■""""■"" 
which  he  is  acquainted. 

13.  To  the  thirteenth  Interrogatory  the  Respondent  deposes 
and  answers,  tha*:  if  it  were  law  that  a  written  declaration  of 
marriage  was  sufficient  per  se  to  constitute  a  marriage,  he  thinks 
it  would  follow  that  such  declarations  would  be  held  to  be  among 
the  writings  to  which  the  solemnities  of  formal  deeds  are  required 
by  the  law  of  Scotland.  Upon  the  supposition  which  has  been 
made,  such  writings  would  be  truly  deeds  of  importance,  to  the 
validity  of  which,  unless  holograph  of  the  party,  such  solemnities 
are  essential.  In  answer  to  the  remaining  part  of  this  Interro- 
gatory the  Respondent  can  only  say,  that  in  none  of  the  cases 
already  referred  to  does  it  appear  to  him  that  a  written  de- 
claration of  marriage  per  se  was  found  to  constitute  a  valid 
marriage. 

14.  To  the  fourteenth  Interrogatory  the  Respondent  deposes 
and  answers,  that  in  a  question  of  marriage,  or  in  any  question 
of  personal  obligation,  he  thinks  the  want  of  the  solemnitiea 
above  mentioned  will  be  sufficiently  supplied  by  the  Judicial  ad- 
mission of  the  party  that  he  did  knowingly  and  deliberately  write 
or  sign  and  deliver  the  writings  in  question. 

15.  To  the  fifteenth  Interrc^tory  the  Respondent  deposes 
and  answers,  he  thinks  that  a  sister  or  other  near  relation,  such  as 
an  uncle  or  an  aunt,  cannot  be  examined  as  a  witness  even  in  an 
occult  family  transaction,  such  as  a  clandestine  marriage,  where 
there  is  a  penuria  tesHum.  Nor  is  the  objection  to  the  admis- 
sibility of  a  sister  removed  by  the  circumstance  of  her  being  a 
subscribing  witness,  to  the  writing  which  she  is  to  authen- 
ticate. 

16.  To  the  sixteenth  Interrogatory  the  Respondent  deposes 
and  answers,  that  there  is  no  decision  nor  any  other  authority  in 
the  law  of  Scotland  for  holding  that  a  party  already  actually 
married  can  validly  enter  into  a  second  marriage,  but  he  conceives 
that  a  party  may  make  promises  and  declarations,  and  perform 
acts  by  which  he  incurs  a  valid  obligation  to  solemnize  a  marriage; 
and  that  such  obligation  will  be  enforced  against  him  if  an  action 
for  that  purpose  is  brought  before  he  enters  into  a  second 
marriage,  and  will  not  be  enforced  against  him  if  the  action  is 
delayed  until  a  second  marriage  is  contracted :  And  this  opinion 
seems  to  be  confirmed  by  the  judgment  of  the  Court  of  Session  in 
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ADAM  the  case  of  Cilochrane  against  Campbell,  which  judgment  was 

oiLLiBSy      affinned   by   the  House    of  Lords   on  the  Slst    of   January 
g»<^         1753. 

17.  To  the  seventeenth  Interrog9|x)ry  the  Respondeat  deposes 
and  answers,  that  with  regard  to  the  decision  in  the  case  of  Penny- 
cook  versus  Grinton,  he  has  already  stated  all  that  has  occurred  to 
him.  He  considers  the  judgments  in  the  Court  of  Session,  and 
of  the  House  of  Lords,  in  the  case  of  Campbell  to  which  he  has 
just  alluded,  to  be  of  an  opposite  tendency  to  the  decision  of  the 
Court  of  Session  in  the  case  of  Grinton,  as  the  proof  of  the  prior 
marriage  in  that  case  appears  to  the  Respondent  to  have  been 
stronger  than  in  the  case  of  Grinton. 

ADAM  GELLJES. 


Additional  Interrogatories. 

1 .  To  the  first  of  these  additional  Interrogatories  the  Respon- 
dent deposes  and  answers,  that  he  is  of  counsel  for  Mr.  Dalrym- 
ple,  the  Defendant  in  this  Cause,  and  has  since  its  first  commence- 
ment been  occasionally  employed  by  him  in  conducting  his 
defence. 

2.  To  the  second  additional  Interrogatory  the  Respondent 
deposes  and  answers,  that  he  did  give  his  advice  and  assistance  in 
preparing  and  framing  the  cross  Interrogatories  here  mentioned, 
but  this  part  of  the  business  was  conducted  chiefly  according  to 
the  directions  of  Mr.  -Clerk,  a  preceding  witness  examined  in  this 
cause,  and  the  Respondent  does  not  think  that  he  himself  prepared 
any  of  the  cross  Interrogatories,  though  some  additions  or  altersr 
tions  may  have  been  suggested  by  him  and  adopted. 

3.  To  the  third  additional  Interrogatory  the  Respondent  de- 
poses and  answers,  that  according  to  the  best  of  hb  recollection 
he  did  not  give  any  advice  and  assistance  in  preparing,  altering, 
or  revising  the  Allegation  or  pretended  Allegation  mentioned  in 
this  Interrogatory. 

4.  To  the  fourth  additional  Interrogatory  the  Respondent 
deposes  and  answers,  that  as  counsel  for  the  Defendant  he  <Ud 
suggest  or  advise  the  plea  here  mentioned  as  now  maintained  by 
him,  and  at  the  time  of  giving  that  adnce  he  believes  he  was  in- 
formed by  his  employer,  and  consequently  he  would  take  it  for 
granted,  that  the  Plaintiff  was  in  the  thorough  knowledge  not  only 
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that  the  Defendant  had  returned  to  Britiun»  but  alto  of  his  court- 
ship of,  and  intended  marriage  with  Miss  Manners. 

5.  To  the  fifth  addition^  Interrogatory  the  Respondent  de« 
poses  and  answers,  that  the  supposition  which  is  here  put  would 
hare  had  little  or  no  influence  with  him  in  forming  his  opinion 
upon  the  point  mentioned  in  this  Interrogatory. 

ADAM  GILLIES. 
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22d  October  1810. 
SIR  ILAY  CAMPBELL,  Baronet,  late  Lord  President  of 
the  Court  of  Session  in  Scotland,  aged  seventy-six  years,  a  Al- 
ness, produced  and  sworn,  deposes,  that  prior  to  die  month  of 
November  1808,  he  was  for  nineteen  years  President  of  the  said 
Court ;  and  to  the  seventh,  eighth  and  ninth  articles  of  the  said 
Allegation,  this  Deponent  having  attentively  and  deliberately  con- 
sidered the  several  articles  of  the  said  Allegation  with  th^  Ex* 
hibits  annexed,  and  also  the  Libel  given  in  this  cause  on  the  part 
of  Johanna  Dalrymple,  the  promoter,  and  the  original  Exhibits* 
marked  No.  1,  2,  10,  ]  1,  and  the  several  original  letters  annexed 
to  the  said  Libel,  he  deposes  and  says,  that  the  general  principle 
of  the  law  of  Scotland  with  respect  to  marriage  is,  that  it  is  per- 
fected by  the  mutual  consent  of  parties  accepting  each  other  as 
husband  and  wife.     The  solemnities  of  a  regular  marriage,  al- 
though required  as  matter  of  order  and  as  the  most  unexception- 
able form  of  entering  into  that  state,  are  not  held  to  be  indispen* 
sable,  and  accordingly  irregular  marriages,  t.  e.  without  the  usual 
forms,  are  very  common  in  Scotland :  as  the  consent  however 
which  is  necessary  to  constitute  the  matrimonial  contract,  must 
be  deliberate  and  serious,  clearly  denoting  the  intention  of  the 
parties  to  become  husband  and  wife,  and  attended  with  no  am* 
biguity,  questions  often  arise  concerning  the  validity  of  irr^ular 
marriages,  and  the  decision  of  these  must  of  course  depend  in  a 
great  measure  on  the  circumstances  of  each  particular  case.    An 
irr^;ular  marriage  may  be  constituted,  or  rather  it  may  be  said» 
proved  in  various  ways. 

1st.  By  cohabitation  as  husband  and  wife  at  bed  and  board, 
and  general  habit  and  repute.  This  has  even  been  sanctioned  by 
statute  (1603,  c.  11)^  and  forms  a  presumption  so  strong  scarcely 
to  be  called  in  question. 

2d.  By  promise  djejutuxo  and  copula  foUowing  upon  it,  be- 
cause the  engagement^  though  having  a  reference  to  future  time, 
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18  supposed  to  be  purified  by  the  act  of  consummatioii,  and  ren- 
dered a  present  contract,  if  there  be  no  middle  impediment  to  bar 
the  claim. 

3d.  By  formal  acknowledgments  per  verba  de  prasenUf  either 
in  writing,  or  declared  before  witnesses,  though  not  in  presence 
of  a  clergyman  ;  but  these  must  appear  to  have  been  made  with 
the  deliberate  intention  of  living  together  as  husband  and  wife, 
and  must  be  attended  with  personal  intercourse,  if  not  subsequent, 
at  least  prior,  otherwise  they  will  resolve  into  a  mere  st^latio 
sponsaliHa,  similar  to  what  is  in  every  contract  of  marriage  in  the 
Scots  form,  which  proceeds  on  a  recital  that  the  parties  have  ac- 
cepted of  each  other  as  husband  and  wife^  but  which  may  be  re- 
siled from,  rebus  integris.    The  Ck>urt  of  Session  was  of  this 
opinion  in  the  case  of  M'Lauchlane  against  Dobson,  6th  Dec.  179$9 
which  the  Deponent  apprehends  was  rightly  decided.     Had  there 
been  either  an  antecedent  or  a  subsequent  copula  by  which  mat- 
ters were  not  entire,  it  is  probable  that  the  court  would  have  de- 
cided otherwise ;  though  this  is  not  clear,  as  there  were  circum- 
stances tending  to  shew  that  the  parties  did  not  truly  mean  to 
live  together,  and  both  of  them  admitted  that  there  never  was  co- 
habitation of  any  kind  between  them.    In  the  case  of  a  r^;u]ar 
marriage  in  facte  ecclentB^  celebrated  by  a  clergyman,  it  may  hap- 
pen that  the  parties  may  accidentally  be  prevented  from  going  to- 
gether, e.  gr,  the  man  or  the  woman  may  die  suddenly  before 
any  bedding.     Yet  the  Deponent  conceives  that  the  status  of 
marriage  would  be  complete,  agreeably  to  the  maxim  amsennu 
non  concuhitus  fadt  matrimonium,  but  every  thing  short  of  the 
actual  and  regular  ceremony  ought  to  be  considered  in  a  different 
light.     These  doctrines  of  the  law  of  Scotland  are  treated  more 
fully  in  our  law  books.    The  latest  author,  who  of  course  takes 
notice  of  all  the  modem  decisions  upon  the  subject,  is  Mr.  Hutch* 
inson.     See  his  book  on  Justice  of  Peace  Jurisdiction,  second 
edition.  Book  iii.  chap.  8.    The  cases  of  M'Innes  against  More, 
and  Taylor  against  Kello,  with  the  judgments  upon  them  in  the 
House  of  Lords  ;  likewise  the  case  of  M'Culloch,  10th  Feb.  1759, 
with  the  reversal  in  the  House  of  Lords,  may  be  particularly  at- 
tended to,  as  it  seems  to  have  been  thought  in  these  cases  that 
the  Court  below  had  gone  rather  too  far  in  sustaining  equivocal 
evidence  of  marriage.     In  the  present  case  (Dalrymple   against 
Dalrymple)  habit  and  repute,  or  any  known  cohabitation  as  hus- 
band and  wife,  are  out  of  the  question,  so  far  as  appears  to  the 
Deponent  from  any  of  the  materiab  laid  before  him,  and  there* 
fore  the  first  of  the  above  grounds  for  declaring  marriage   does 
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not  apply.    The  second  is  in  part  made  out  by  written  endence, 
for  the  writing  No.  1,  which,  if  acknowledged  or  proved  to  be 
holograph,  contains  a  clear  promise  of  marriage,  or  rather  mutual 
promises';  but  the  subsequent  consummation  is  disputed,  which 
therefore  must  depend  upon  proof,  and  if  proved  it  will  then  be 
for  the  judge  to  consider  whether  this  ground  for  declaring  a 
marriage  is  or  is  not  effectually  opposed  by  other  circumstances 
requiring  to  be  attended  to,  such  as  those  to  be  afterwards  men- 
tioned.   The  third  is  also  so  fur  proved  scripts,  by  the  Writing, 
No.  2,  which  contains  a  very  explicit  mutual  declaration  of  mar- 
riage de  priEsenti^  and  by  various  letters  under  the  hand  of  the 
party,  John  William  Henry  Dalrymple,  (No.  3,  &c.).all  of  which 
it  is  alleged  are  holograph,  and  if  they  arc  either  proved  or  ad- 
mitted to  be  so,  they  of  course  by  our  law  are  to  be  held  as  au« 
thentic ;  and  it  is  immaterial  that  they  are  not  signed  by  witnesses, 
fdr  holograph  writings  do  not  require  witnesses,  except  to  prove 
their  dates,  and  nothing  here  seems  to  turn  upon  the  precise 
dates,  as  the  first  ten  or  twelve  of  them  appear  from  their  con- 
tents to  have  been  written  before  the  party,  John  William  Henry 
Dalrymple  left  Scotland,  and  the  others  soon  after,  and  evidently 
before  any   middle   impediment  existed  by  marrying  another. 
But  before  any  conclusive  inference  can  be  drawn  from  these 
written  acknowledgments  of  marriage  however  direct*  it  is  ne«* 
cessary  that  all  the  circumstances  attending  them  should  be  care- 
fully examined.    The  Deponent  does  not  consider  it  a  good  ob- 
jection on  the  part  of  Mr.  Dalrymple  that  he  was  an  English  of- 
ficer, having  no  permanent  domicile  in  Scotland,  but  only  there 
transiently  with  his  regiment     Were  this  a  question  concerning 
his  intestate  personal  succession,  the  Deponent  would  consider 
England  and  not  Scotland  to  be  at  present  and  to  have  been  at 
that  time  the  country  of  his  domicile,  the  laws  of  which  would 
of  course  be  alone  considered  as  regulating  the  question  of  suc- 
cession, but  the  present  seems  to  the  Deponent  to  be  a  case  of  a 
different  nature. 

Mr.  Dalrymple  while  in  Scotland  was  capable  of  contracting 
debt  there,  and  of  being  sued  for  it  if  found  within  the  jurisdic- 
tion :  he  was  also  capable  of  contractihg  marriage  there,  especially 
with  a  Scots  lady,  the  marriage  being  entered  into  according  to 
any  form  recognized  by  the  law  of  that  country  to  be  good,  for 
which  reason  all  the  Gretna-Green  marriages  are  held  to  be 
good,  though  uniformly  irregular,  and  althoi^  by  the  marriage 
act  they  could  not  have  been  so  made  in  England.    But  in  ex- 
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BiR  ELAT      amining  the  circumstances  of  the  present  case,  the  youth  and  in- 
GAMFBBLLy     ejq)erience  of  the  party,  John  William  Henry  Dalrymple,  and  his 
being  a  stranger  to  the  customs  of  the  country,  may  perhaps  enter 
into  the  consideration  of  the  judge  along  with  other  circum- 
stances, though  it -must  also  be  kept  in  yiew  that  he  was  of  suffi- 
cient age  to  marry.    Another  circumstance  which  may  be  thought 
somewhat  unfavourable  to  the  lady  is,  that  she  seems  to  have 
agreed  by  the  Writing,  No.  10|^  to  an  indefinite  ofadiigation  <^  se- 
crecy, and  to  have  accepted  of  a  similar  engagement  on  the  psrt 
of  the  gentleman,  implying  a  new  reference  to  future  time,  not 
altogether  consistent  with  the  idea  of  present  marriage*    The 
mutual  consent  in  the  Writing,  No.  2,  being  of  an  unqualified 
nature,  ought  not  to  have  been  thrown  loose  by  the  suj^mire 
and  qualified  obligation  in  No.  10.    This  at  least  is  a  circumstsoee 
deserving  to  be  considered.    It  is  said  that  one  of  the  writtDgi 
of  ^o.  10.  was  not  properly  tested,  and  they  both  I4>pear-  to  be 
of  the  same  hand*writing ;  but  these  alleged  informalities  seem 
to  be  of  little  consequence,  as  the  writing,  whether  holograph  of 
the  Promoter,  Johanna  Dalrymple,  or  only  signed  by  her,  wit 
taken  into  her  possession,  and  produced  by  her  as  evidence  ;  and 
it  is  neither  the  better  nor  the  worse  for  being  also  signed  bj 
her  sister.    Further,  the  long   silence  of  the  lady  as  well  as  ihe 
gendeman  after  the  correspondence  ceased,  by  which  both  the 
one  and  the  other  might  be  put  off  their  guard  and  third  pardsi 
might  be  deceived,  are  circumstances  whidi  in  sudi  a  case  can- 
not be  lakl  out  of  view.    It  is  not  said  there  was  any  child  in  die 
case,  or  any  personal  intercourse  subsequent  to  the  gentlemaas 
leaving  Scotland  in  summer  1 804  :  the  whole  written  evidence  of 
their  prior  connection  seems  to  have  been  in  the  haa<la  of  one  of 
the  parties,  and  consequently  in  her  power»  and  no  step  was 
taken  to  Interpol  marriage  with  another.    These  are  drcumstaooei 
which   call  for  explanation.    The  case  of  Magdalen  Cochrane 
against  Campbell  in  1 747,  which  is  to  be  found  in  Falconer  i 
Collection,  and  is  likewise  detailed  in  Mr.  Hutchinson  s  book, 
Vol.  4,  App.  iii.  p.  26,  seems  proper  to  be  attended  to.     It  is  also 
noticed  in   the  Dictionary  of  Decisions,  Vol.  4,  voce  Personal 
Objections,  p.  79.    These  hints  the  Deponent  merely  throws  out 
as  connected  with  the  question  of  law,  iqx>n  which  alone  he  pre- 
sumes his  evidence  b  required.    They  are  submitted  with  the 
greatest  deference  to  the  very  able  and  respectable  judge  who  ii 
to  try  the  cause.    He  abstains  firom  drawing  any  idtimate  con- 
clusion for  two  reasons ;  first,  because  the  whdie  merits  of  the 
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case  are  not  before  him  ;  secondly,  because  it  would  be  pre-       sir  ilat 
sumptuous  in  him  to  do  so  when  he  is  called  merely  as  a  wtt-     CAMrBBLL, 

nesSa 

ILAY  CAMPBELL.      - 


BART. 


Examined  on  Interrogatories. 

I,  2,  3,  4,  5.  To  the  first,  second,  third,  fourth,  and  fifUi 
Interrogatories  this  Respondent  answereth  and  saith,  that  in  his 
deposition  already  given  as  aforesaid,  he  has  suffieiently  answered 
them. 

6.  To  the  sixth  of  these  Interrogatories  he  deposes  and  says» 
that  an  obligation  to  marry  having  relation  to  future  time  may  be 
resiled  from,  rebus  integris ;  but  the  question  of  damages  for 
breach  of  engagement  remains  entire. 

7,  8.  To  the  seventh  and  eighth  Interrogatories  he  deposes 
and  says,  that  both  Lord  Stair* s  and  Mr.  Erskine*s  Institutes  are 
books  of  authority  on  the  law  of  Scotland. 

0,  10.  Te  the  ninth  and  tenth  Interrogatories  he  deposes 
and  says,  that  the  decbions  will  speak  for  themselves, 

II.  To  the  eleventh  Interrogatory  he  deposes  and  says^ 
that  it  is  already  answered  in  his  deposidon  in  chief,  as  afore- 
said. 

12.  To  the  twelfth  Interrogatory  he  deposes  and  says,  that 
he  understands  the  case  of  M'Adam  to  be  still  in  dependence 
before  the  House  of  Lords.  He  avoided  saying  any  thing  about 
it  in  his  deposition  as  aforesaid ;  but  since  the  question  is  asked, 
he  is  bound  to  answer  that  the  judgment  of  the  Court  of  Session 
was  such  as  the  Interrogatory  describes  it  to  have  been,  but  that 
he  the  Respondent,  and  some  others  of  the  Judges,  disapproved 
of  the  Judgment  or  decision,  and  he  and  they  thought  the  case 
very  similar  to  that  of  Fullarton,  where  a  posthumous  marriage  was 
found  to  be  bad. 

13,  14.  To  the  thirteenth  and  fourteenth  Interrogatories  he 
deposes  and  says,  they  are  already  answered  in  his  deposition  in 
chief  as  aforesaid. 

15.  To  the  fifteenth  Interrogatory  he  deposes  and  says,  that 
he  is  humbly  of  opinion  that,  as  marriage  ought  to  be  public,  a 
sister  ought  not  to  be  admitted  as  a  good  witness,  on  the  pre- 
tence of  penuria  testium, 

16,  17.  To  the  sixteenth  and  seventeenth  Interrogatories  he  de- 
poses and  says,  that  he  has  already  suggested  that  the  case  of 
Magdalen  Cochrane  against  Campbell  ought  to  be  looked  into, 
where  there  appears  to  have  been  a  written  acknowledgment  of 

marriage, 


BAAT. 
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siE  iLAT  marriage,  but  where  the  Pursuer,  who  had  allowed  a  marriage  to 
CAMPBBLLt  take  place  with  another  lady,  was  ultimately  unsuccesfuL  If  the 
decision  in  the  case  of  Grinton  and  Graite  can  be  at  all  justified, 
it  is  upon  the  ground  that  the  second  marriage  was  also  irregu- 
lar. The  Respondent  has  already  said,  that  in  Judging  of  irregu- 
lar marriages,  every  circumstance  attending  the  case  must  be 
taken  into  view. 

ILAY  CAMPBELL. 


Exhibits  and  Lettbbs. 


No.  1. 
(Endorsed)  "  A  sacreed  promise.** 
I  DO  hereby  promise  to  marry  you  as  soon  as  it  is  in 
my  power,  and  never  marry  another. 

J.  DALRYMPLE. 
&  I  promise  the  same. 

J.  GORDON. 


No.  2. 
I  HEREBY  declare  that  Johanna   Gordon  isaiy 
lawful  wife. 

J.  DALRYBCPLB. 

May  28th,  1804. 

AND  I  hereby  acknowledge  John  Dalrymple  as  my 
lawful  husband. 

J.  GORDON. 


No.  10. 
I  HEREBY    declare  Johanna  Gordon  to   be  ny 
lawful  wife,  and  as  such  I  shaU  acknowledge  her  the  moment  I 
have  it  in  my  power. 
July  1 1th,  1804,  Edinbro .  J.  W.  DALRYMPLE. 

I  HEREBY  promise  that  nothing  but  the  greatest 
necessity  (necessity  which  situation  alone  can   justify) 

shall  ever  force  me  to  declare  this  marriage. 

J.  GORDON. 
July'l  Ith,  1804.  (now)  J.  DALRYMPLE. 

Witness,  Charlotte  Gordon. 


No.  11. 

**  Sacreed  promises  and  engagemeiijta.'* 

"  J.  D  •  •«  J.  G.  • 
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Lbttsrs  annexed  to  and  pleaded  in  the  Libel  given  on 

behalf  of  Mrs.  Dalryhpie. 


No.  3. 

MY  DEARBST  hoxt,  Dunbar,  Friday  Evening. 

I  AM  waiting  with  impatience  for  the  letters  fironi 
'EidknbTo\  as  I  expect  a  few  lines  fron:i  you  ;  but  to  prevent  all  un- 
necessary disappointment  I  will  commence  mine,  lest  it  should 
not  arrive  in  time  to-morrow.  I  am  quite  alone  in  this  liorrible 
place,  and  till  this  moment  I  have  been  most  melancholy  at  re* 
fleeting  how  few  hours  have  elapsed  since  my  happiness  was  per- 
fectf  blest  with  the  society  of  one  whom  I  adore,  and  for  whose 
happiness  I  would  sacrifice  my  life ;  hut  still  Hope,  which  seldom 
deserts  me,  remains  mv  friend,  and  whispers  for  my  consolation 
*'  You  are  not  forgotten."  Sorry  am  I  to  find  that  my  hopes  of 
a  letter  are  vain  ;  but  I  trust  that  the  omission  proceeds  more 
from  fatigue  than  illness,  as  I  am  certain  one  or  the  other  must 
be  the  cause,  as  I  know  how  scrupulously  you  observe  all  pro- 
mises ;  and  when  you  retlect  on  my  miserable  situation,  cut  off 
from  all  the  society  I  liked,  and  banished  to  a  wretched  town 
without  one  friend  to  speak  to,  you  will  I  am  sure  increase  rather 
than  diminish  those  dear  attentions  you  have  so  repeatedly  shewn 
me  :  therefore  I  am  selfish  enough  to  desire  you  to  write  two  let- 
ier$  daily,  which  must  be  put  into  the  post  by  two  o  clock,  and 
they  will  arrive  here  at  eight.  If  you  write  me  one  every  night 
and  another  in  the  morning  it  would  be  easier  for  yourself.  Pray 
forgive  my  impatience  in  asking  such  a  request,  as  you  know  my 
metive.  I  will  be  in  Edinbro*  by  11  a^  night  on  Monday,  so  we 
may  arrange  every  thing  for  the  Tuesday's  expedition.  I  think 
iv  would  be  better  not  to  send  the  curricle  into  town,  as  it  is  too 
well  known,  f********^ 
iPwt  as  you  please,  you  have  but  to  order,  I  to  obey.  This  mmi 
horrid  place  has  made  me  so  very  melancholy  that  I  fear  my  let- 
ter will  bear  some  marks  of  it,  but  as  I  well  know  how  anxious  vou 

• 

aM  sometimes  for  letters,  I  was  determined  lo  attempt  it.   I  shall 
only  add  that  I  trust  all  that  has  ever  happened  within  our  know* 


f  The  passages,  which  are  omitted,  relate  entirely  to  ocber  persons,  and  have 
M  beeitog  on  the  present  ^uiitioa. 

VOL.  II.  k  ledge 
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ledge .  may  be  faitlifully  remembered  by  us,  and  that  you  wiD 
never  change  the  opinion  (you  have  so  repeatedly  assured  me  you 
have  of  me),  indeed  to  doubt  it  would  be  the  act  of  the  greatest 
ingratitude  on  my  part.  /  insist  on  your  ordering  every  thing  you 
want,  and  drawing  on  me  for  whatever  money  you  stand  in  need  of 
as  it  is  but  your  right,  and  in  accepting  of  it  you  will  prove  your 
acknowledgment  of  it.  Let  your  dear  picture  be  finished  as  soon 
as  possible,  as  I  shall  be  impatient  for  so  beautiful  a  companioD, 
though  Grod  knows  but  a  poor  apology  for  the  reality.  *  * 
*  *        *        *  *  *         *  Give  my  love  to  my 

dear  little  sister,  and  the  post  only  allows  me  time  to  say  bow 
truly,  how  devotedly 

I  am, 

Dear  Wife, 

Voiu*  sincere  and  faithful 

J.D. 

This  Letter  has  the  Edinburgh  Fost-mark  of  May  27,  1804. 

1  passed  Tranent  but  did  not  se^  Johnson.  Send  me  a  small 
seal  with  a  proper  inscription,  as  I  have  only  a  wafer  seal,  which 
docs  not  do  :  you  may  put  it  in  a  letter. 


No.  4. 


(Addressed)  "Miss  Gordon,  Saint  Andrew's  Square, 

Edinburgh." 

MY  DEAREST  SWEET  WIFE,  Tucsdaj. 

YOU  are  I  dare  say  happy  at  Queen's  Ferry,  while  ypor 
poor  husband  is  in  this  most  horrible  place  tired  to  death,  Hmk- 
ing  only  on  what  he  felt  last  night,  for  the  heiglUh  of  kunum  hap- 
piness was  his.  To  be  near  the  woman  we  love  is  a  sensation 
only  to  be  conceived  by  those  who  have  experienced  what  it  is  to 
be  separated.  God  knows  no  one  has  ever  felt  it  more  se^rely 
than  I  have,  as  what  hours  has  this  cursed  place  lost  me,  hours 
which  may  never  afford  me  the  pleasure  I  have  experienced,  as 
fete  appears  determined  to  place  us  at  a  more  remote  distance. 
What  am  I  to  do  when  you  are  at  Cluny  ?  Heaven  alone  knows! 
It  will  be  impossible  for  me  to  be  with  you  ;  as  to  leaving  you, 
the  thought  is  distraction  ;  think  on  some  plan  for  me,  as  I  shall 
be  truly  miserable  if  you  do  not.  Have  you  forgiven  me  for  what 
I  attempted  last  night  ?  Believe  me  the  thought  of  your  cuttiiigiM 

has 
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has  made  rae  very  unhappy.     Pray  do  not,  you  cannot,  you  shall 
not ;  by  the  power  of  heaven  I  would  rather  see  you  dead  than  in 
another  s  arms.     The  idea  is  misery  ;  my  sweetest  love,  do,  do, 
forgive  me  ;  consider  you  are  my  wife,  you  are  the  only  woxpan 
I  ever  cared  for,  and  believe  me  ray  sentiments  are  not  of  that 
changeable  disposition  they  would  wish  you  to  believe. — I  am 
engaged,  to  retract  is  and  ever  shall  be  impossible.     It  was  very- 
lucky  I  left  Edinbro'  at  the  time  I  did,  as  I  found  my  name  down 
for  a  court-martial ;  but  thank  heaven  I  was  in  most  excellent 
time.     I  think  I  shall  soon  take  another  voyage — I  think  of  ask- 
ing Don  for  leave  on  Saturday,  and  of  being  with  you  at  the  usj^al 
hour  ;  but  I  shall  be  able  more  fully  to  arrange  it  on  Friday. 
Your  dear  sermon  is  arrived ;  it  found  me  at  dinner  with  * 

which  will,  I  fear,  delay  this  letter,  but  I  hope  most  sincerely  it 
will  arrive  in  time  for  my  pretty  dear.     Send  me  a  long  account 
of  the  expedition  ;  was        *        *         there  ?  Not  that  I  doubt 
my  love*s  fidelity,  but  still  I  wish  to  know  even  her  most  inmost 
thoughts ;  such  is  the  doating  fondness  I  have  and  ever  shall  have 
for  her,  she  is  my  only  life,  and  as  long  as  breath  remains  will  I 
protect  and  preserve  her.     Your  letter  was  not  quite  so  angry  as  I 
feared  it  would  have  been,  but  you  will  pardon  it  although  it  was 
^y  ^^ht  yet  I  make  a  determination  not  too   often  to  exert  i^ 
What  a  night  shall  I  pass  without  any  of  those  heavenly  comforts 
I  so  sweetly  experienced  yesterday.     Thank  God,  a  time  will  soon 
come  when  all  those  vexations  will  be  of  no  consequence.     Hav« 
ing  proved  my  legal  right  to  protect  you,  which  I  have  most  fully 
established,  and  nothing  in  this  earthly  world  ever  can  or  shall 
biiak  those  ties  which  it  will  be  ever  my  greatest  happiness  to  re* 
fleet  on.     The  post  allows  me  only  to  say  that  the  dearest  love  is 
always  ^  the  thoughts  of  her  doating  husband. 

J.  D. 
Mrs.  Dalrymple. 

Brotlicrly  love  to  my  Sister  and  R. 

This  Letter  has  the  Edinburgh  Post-mark  of  May  30,  1804. 


No.  5. 
(Addressed)  "  Miss  Gordon,  4,  Saint  Andrew's  Square, 

Edinburgh." 

MY  DEAKEST  LOVE,  Wcdpesday* 

.        ■  .1 

AS  I  dine  out  with  the  18th,  it  will  prob^bJy  be 
late  before  I  returo,  in  which  case  I  shall  write  to  you  ihis  mo- 

k  2  ment. 


•    >!• 


3'- 
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ment.  i  expect  by  this  night's  post  a  very  long  letter  from  pretty 
doAT,  giving  me  a  long  history  of  all  that  has  happened  since  my  de- 
parture. I  am  just  returned  from  taking  a  drive,  solitary  enough, 
at  least ;  bow  much  I  thought  of  the  difference  between  the  one 
I  took  this  day  last  week !  then  1  was  as  happy  as  possible  :  when 
1  shall  take  another  as  pleasant  I  know  not,  but  most  sincerely 
wish  for  it.  I  intend  leaving  this  on  Saturday  evening,  and  leaf- 
ing the  curricle  at  Haddington,  with  directions  for  its  following 
me  the  nesct  day,  as  I  intend  being  present  at  the  review  on  the 
4th,  where,  of  course,  I  shall  have  the  pl<^ure  of  meeting  widi 
you.  On  Saturday,  therefore,  we  meet.  The  hurry  I  was  in  last 
night  for  your  letter  being  in  time,  prevented  my  taking  notice 
of  one  part  of  your  dear  little  sermon,  in  which  you  seem  to  think 
my  intentions  are  to  retract  from  what  I  have  said  so  repeatedly 
to  you.  hideed,  ray  love,  this  is  not  behaving  right,  and  I  insist 
on  never  finding  it  in  your*  letter  again,  as  I  shall  be  seriously 
angry  with  you,  and  in  turn  shall  lecture  your  want  of  confidence 
as  you  do  my  constancy ;  believe  me,  I  have  not  spoken  to  i 
woman  since  I  saw  you,  indeed,  excepting  *  *      .  * 

i  am  happy  to  hear  that  Lotta  does  not  go  till  Saturday,^  as  it 
will  give  us  a  better  opportunity  if  you  are  at  Braid,  Give  her 
brothers  love  in  the  kindest  manner  to  his  pretty  little  sister ;  tell 
her  I  hope  to  see  my  friend  become  a  happy  man  ere  long,  al- 
though I  see  many  obstacles  to  that  ever  taking  place.  Tliis  will 
be  a  most  horrible  dull  letter,  but  as  your  pretty  epistle  has  not 
arrived,  I  am  quite  at  a  loss  for  any  thing  to  say,  as  repeatinj^ 
what  sentiments  I  feel  and  ever  shall  entertain  for  you,  would 
not,  I  fear,  amuse  you,  as  you  entertain  so  many  doubts  of  their 
ever  being  fulfilled  ;  forgive  me  saying  this  so  often,  but  I  am 
very  ill-humoured  at  being  alone  so  long,  so  the  dearest  of  crea- 
tures will  pardon  me  I  am  sure.  I  got  your  s  directed  to  Had- 
dington. I  found  B.  in  his  bed  about  eight  in  the  morning,  and 
took  tlie  letter  from  him  ;  he  was  asleep,  and  I  dare  say  was  not 
sensible  of  its  loss.  **^^**  will  be  here  by  the  mail  of  this  night, 
this  will  quiet  your  apprehensions  of  me,  as  I  am  certain  he  would 
not  allow  me  were  I  inclined  to  be  foolish*  I  hope  the  seal  will 
soon  come  ;  the  ring  has  never  quitted  my  finger,  nor  ever  shall. 
I  keep  this  letter  open  till  ten,  in  order  to  answer  yours.  Half 
past  nine — no  letter  is  arrived  :  Great  God!  what  is  the  cause? 
Ofj !  Jacky,  believe  me,  all  the  torments  of  hell  are  nothing  com- 
pared with  what  1  now  experience,  biit  remember  you  arc  mine, 
and  may  this  be  the  last  word  lever  write  if  lever  re^gn  you  te 

another. 
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%inoiher,  I  suppose  *******  has  made  you  forget  tbe  hundle, 
forget  your  sacred  promises,  but  all  heaven  shall  not  tempt 
Hie  to  suffer  you  one  moment  in  his  company.  I  am  distracted  ; 
I  am  truly  wretched ;  I  know  not'  what  I  write.  How  can  you 
use  me  so  ?  but  on  [tornf]  you  shall,  you  mmt  become  my  wtfe^ 
as  I  will  not  trust  you  a  moment  out  of  my  sight.  Oh,  my 
love !  take  pity  on  me,  think  on  me ;  how  doatingly  fond  1 
am  of  you  ;  how  I  adore  you  !  Why  do  you  not  write  to  me  ? 
Have  I  not  pmctually  fulfilled  every  promise  I  ever  made  ?  Did 
I  ever  keep  you  without  a  letter  ?  Did  you  not  sacredly  promise 
to  write  two  letters  daily  for  me,  and  have  you  fulfilled  it  ?  Nu, 
you  have  forgot  me ;  and  I  am  only  sorry  I  have  lived  to  see  this 
day  :  better  had  it  been  for  me  if  I  had  died,  or  any  thing  but  tliis. 
I  could  sooner  have  suffered  any  pain,  any  torment ;  but  ^Tite 
to  me  by  return  of  post,  tell  me  only  that  you  love  me,  then  I 
shall  be  happy.  Oh,  my  love !  what  can  be  greater  torment  tlmii 
disappointment  in  such  a  case  as  this  ?  I  have  been  mad,  miserably 
so.  I  know  not  what  I  have  written,  as  I  am  crying  so  that  I 
can  hardly  see  the  paper.  I  hope  you  will  forgive  me,  and  par- 
don all  I  have  ever  offended  you  in,  as  I  cannot  recollect  any  pan 
of  my  conduct  which  deserves  so  harsh  a  treatment ;  think  on 
me,  pray  do,  and  vTrite  me  your  forgiveness,  as  I  am  truly  un- 
happy if  you  do  not.  I  must  at  all  hazards  come  to  you ;  bcttc»r 
would  it  be  for  me  to  become  an  outcast  of  society  than  expe- 
rience what  1  now  do.  Pray  write  by  return  of  post,  and  say  you 
forgive  me,  is  all  I  ask,  although  I  am  ignorant  how  I  oflfended 
you.  That  God  Almighty  may  bless  arid  preserve  my  ifiife  is  the 
prayer  of  her  husband. 

J.  D. 
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(Addressed)     "  Miss  Gordon,  4,  Saint  Andrews  Square, 

Edinburgh.*' 

MY  DEAREST  SWEET  LOVE, 

Thursday. 

A  THOUSAND  times  do  I  thank  you  for  yout 

pardoning  me,  as  till  the  post  arrived  1  was  most  unhappy  at 

thinking  my  only  love  and  delight  was  seriously  angry  with  me  ; 


I  *  » 


f  On  Sjnday,  on  my  soiiK 

k  3  this 
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this  would  certainly  render  roe  eternally  miserable,  as  I  coOld 
bear  any  thing  but  her  anger  and  dbdain.  Your  disappointment 
was  certainly  a  most  severe  trials  one  which  I  little  deserved,  as 
I  wrote  to  you  on  Tuesday  night,  and  even  shortened  what  1  had 
to  say  on  purpose  that  it  should  be  in  time ;  how  you  did  not 
receive  it  1  am  at  a  loss  to  imagine,  but  suppose  it  was  owing  to 
some  mistake  in  the  post,  which  you  know  I  cannot  possibly  pre- 
vent, as  I  write  every  night  of  my  life  to  yon,  and  if  you  do  not 
receive  a  letter,  be  certain  it  is  not  my  fault.  *  *         * 

I  shall  pay  them  a  visit  to-morrow,  as  nothing  but  the  business 
of  this  horrid  day  would  have  prevented  my  going,  thinking  that 
she  would  be  there^  as  I  wished  to  enquire  what  was  the  matter 
with  you,  fearing  a  thousand  things  might  have  happened,  but  as 
it  is  lucky,  I  did  not  go,  your  letter  has  afforded  me  real  comfort 
as  it  proves  how* noble  a  soul  you  possess;  believe  me,  I  should 
*  conceive  myself  most  criminal  did  I,  after  what  has  passed,  think 
of  being  off ;  believe  me,  you  need  not  entertain  any  apprehen- 
sions on  that  point,  as  I  am  too  deeply  attached  to  you  for  any 
thing  to  change ;  although  I  do  lecture  you,  on  your  doubting 
my  constancy,  yet  I  still  am  pleased  at  it,  as  I  consider  it  as  a 
proof  of  your  affection.         ♦  *  ^         *  *        « 

♦******!  called  on        *       * 
he  rallied  me  about  you,  and  said  that  if  you  were  at  North  Ber- 
wick it  would  not  be  in  the  power  of  the  worst  of  days  to  detda 
me  here  ;  he  inquired  after  my  little  sister,  and  said  she  wis  a 
dear  little  creature ;  little  did  he  think  what  a  relationship  wh- 
sisted  between  us.     He  invited  me  to  dine  there  to-morrow,  bnt  if 
possible  I  will  be  off,  as  I  think  it  will  be  impossible  for  me  to  be 
from  North  Benvick  in  time.     On  Saturday  night,    dearest  of 
dears,  we  meet :  happy  will  it  be  for  me,  as  I  am  quite  dead  with- 
out you ;  the  time  will  come,  I  hojpe,  when  that  separation  shall 
be  no  more,  as  it  grieves  me  even  to  suffer  you  five  minutes  from 
your  husband,  although  most  fully,  most  completely  convinced  of 
your  unalterable  attachment.     On  my  part  I  can  only  say,  that 
nothing  can  change  my  sentiments  of  you,  they  are  too  6rmlj 
rooted  to  be  destroyed,  independent  even  of  those  sacred  ties 
which  unite  us,  my  love,  for  you  would  still  be  the  same  ;  as  it  is 
now  sealed,  it  would  be  most  villainous  in  me  to  alter  one  senti- 
ment I   ever  professed.    This  will,  I  sincerely    hope,  convince 
you  how  sorry  I  am  that  the  neglect  of  a  letter  should  have  made 
you  so  angry,  but  I  desire  you  to  inform  me  if  yoa  rec^ved  mine 
of  Tuesday  night,  that  I  may  inquire  into  its  loss  if  it  d^  iK>t  ar^ 

nfc« 
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rive.  Once  more  then  I  most  solemnly  request  you  will  not  al^ 
low  one  thought  injurious  to  the  fulfilment  of  all  the  promises  ancf 
engagements  I  am  under  to  you,  as  nothing  can  or  ever  should, 
if  possible,  annul  them  ;  read  this  over  and  over,  and  put  that 
confidence  in  me  which  your  peace  of  mind,  your  duty,  in  short, 
every  thing  ought  to  be  dear  to  you  requires,  as  it  will  be  the 
most  certain  way  to  make  yourself  miserable  for  ever,  as  this  kind 
of  suspicion  will  finally  end  in  your  being  jealous  if  I  speak  to 
another  woman.  Forgive  this  lecture,  my  love,  as  it  is  the  only 
thing  I  can  find  in  you  to  lecture.  I  will  let  you  know  whatever 
passes  to-morrow  at  B. ;  I  should  not  go  there  did  I  not  think  it 
would  appear  remarkable  after  the  acquaintance  I  have  with  both 
parties.  Lotta  will  be  too  much  engaged  to  flirt  with  me  if  I  was 
in  spirits,  which  is  far  from  being  the  case.  ^Vhen  is  the  seal  ta 
be  finished  ?  and  I  am  all  impatience  in  that  as  well  as  every 
other  tking.  Put  off  the  journey  to  Braid,  if  posaibUy  till  neif( 
week,  as  the  town  suits  so  much  better  for  all  parties.  I  must  consult. 
L.  on  that  point  to-morrow^  as  I  well  know  how  apropos  plans  come 
into  her  pretty  head;  there  appears  to  he  only  one  difficulty,  which 
is  where  to  meet,  as  there  is  but  one  room,  but  we  must  obviate  that 
if  possible.  I  intend  asking  leave  in  August  for  a  month,  an4 
shall  bend  my  course  North,  as  I  wish  to  fix  my  quarters  in  Abexr 
deen  for  a  month  at  least,  as  we  could  often  meet  there  and  at 
******  castle.  Write  to  me  immediately  on  the  receipt  of  thia 
letter,  and  say  you  forgive  me,  and  tliat  you  never  will  again  dis- 
appoint me,  and  I  shall  then  be  really  happy.  Pray  where  is  the 
virgin^  you  never  mention  her :  what  brought  her  to  my  mintl 
heaven  alone  knows.  That  God  Almighty  may  ever  preserve  my 
wife,  and  inspire  her  with  the  purest  love  for  her  husband^  is  the 
first  and  sole  wish  of  her  adoring 

(The  full  signature  obliterated.) 


No.  7. 
(Addressed)     **  Miss  Gordon,  Braid,  Edinburgh," 

Tuesday,  half  post  nine. 

MY  DEAR£ST  LOVE, 

CURSE  on  my  fate,  that  although  not  wanted  it 
should  ever  enter  my  head  to  come  here,  it  is  too  late  to  attempt 
returning,  bift  I  will  be  with  you  <tt  eleven  tomorrow  niglU,  Meet 

k  4  me 
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ine  as  usual :  your  letter  has  grievouBly  vexed  me  ;  how  could  yoti 
write  me  such  a  one.     Believe  me,  in  the  greatest  haste* 

Believe  me. 

Your  affectionate  husband^ 

J.D. 

P.  5.  Arrange  iBVery  thing  with  L.  about  tfie  other  room. 


No.  8. 
(Addressed)  "  ^Gsis  Gordon,  Braid,  Edinburgh.** 

MT  DEAREST  LOVB,  ThuTMiay. 

I  HAVE  only  time  to  say  that  I  have  yours,  hot 
there  is  only  half  an  hour  to  ans^trer  it.  1  have  received  seven! 
letters  from  town,  all  of  which  say  that  Lord  Stair  has  heard  tile 
report  of  our  marriage.  Crood  God !  how  hard  is  my  fiiCe,  that 
for  the  malice  of  a  set  of  people  I  should  run  the  hazard  of  bmg 
disinherited,  therefore  contradiol  it  in  eatery  company^  as  my  sok 
hope  depends  on  him,  and  such  a  report  would  mfallibly  ruin  me, 
which  I  know  would  hurt  you,  as  I  know  you  love  me.  I  shonki 
not  have  mentioned  this  had  it  not  been  absolutely  necessary  for 
me  to  inform  you  of  it ;  tell  me  if  it  is  possible  to  see  you  De# 
your  brother  has  arrived,  as  it  may  be  runaing  too  great  nsks :  I 
shall  be  happy  to  be  introduced  to  him.  You,  I  hope,  received 
my  letters  safe.  ♦  ♦  ♦  *  «  t 

*  *  *         My  father  wishes  me  to  exchange  into  ths 

Foot  Guards,  but  I  shall  give  no  decisive  answer ;  his  aversion 
consists  in  my  being  sent  to  Ireland  next  year ;  when  that  time 
arrives  I  will  first  apply  for  a  recruiting  party,  then,  if  refused, 
exchange  into  the  Guards,  certain  of  one  from  them,  which  wiH 
detain  me  in  Edinbro*  as  long  as  the  war  lasts.  I  hope  soon  to 
be  able  to  see  you  at  Braid,  when  I  shall  receive  dear  Lotta's  par- 
don from  her  own  mouth,  as  she  knows  I  am  very  fond  of  her. 
/  have  spread  the  report  of  our  not  being  married  far  €tnd  near. 
Would  to  God  there  was  a  punishment  for  people  maliciously 
trying  to  annoy  others^  as  wc  have  not  been  exempt  from  our 
torments.  «  *  #  «  «.  « 

Believe  me, 

unalterably  your*s» 

J.D. 
A  mcist  extraordioMfy  circum^ti^ice  alarm^  tis  thia  momiiWft 
but  the  post  only  waits,  so  adieu* 


»l 
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No.  9. 

(Addressed)     ^'  Miss  Gordon*  St.  Andrew's  Square. 

MTDSARSST  AWD  ONLY  LOVB, 

YOUH  letter  hw  ma«fe  me  truly  miser- 
able ;  I  have  only  read  half  of  it,  as  I  am  all  impatience  to  assure 
you  how  unhappy  the  thought  of  neglecting  you  has  made  me. 
Nothing  but  the  most  absolute  necessity  of  drills  and  every 
other  species  of  annoyance  could  have  made  me  neglect  it  thii 
day,  but  till  five  o'clock  I  was  not  at  leisure  a  moment.  Would 
to  God  1  could  come  to  town,  but  it  is  absolutely  impossible  this 
night.  I  will  write  three  sheets  of  paper  to  you  this  night.  At 
pre^nt  this  must  be  the  only  letter  I  have  time  to  write.  Wett 
knowing  the  anxiety  you  must  feel,  and  the  danger  of  theservan^g 
being  $een*  That  God  Almighty  may  eternally  protect  you  is  the 
only  wbh  of  your  devoted  hui . 

J.D. 


No.  12. 
(Addressed)     '*  Mk&  Gordon,  Braid,  Edinburgh.** 

MT  DBARBST  WIPE,  Halifax,  July  2Sth. 

FOR  the  last  time  I  write,  unless  you  immediately 
write  me  an  explanation  of  the  cause  of  your  being  so  long  silent. 
I  cannot  suppose  my  letters  have  not  reached  you,  as  I  never  yet 
foimd  the  post  deceiving  me ;  but  to  think  that  any  one  should 
have  already  supplanted  me  in  your  affection  is  too  melancholy 
for  me  to  support.  I  have  been  now  absent  ten  days,  during 
which  time  yon  have  not  written  one  word  in  reply  to  the  letters 
I  constantly  sent  you.  If  m^y  letters  are  disagreeable  to  yon  why 
net  tell  me  so  ?  for  it  must  be  inferred  from  no  notice  «ver  being 
taken  of  them  that  is  the  case  ;  but  although  you  are  so  negligent 
of  your  promises,  tt  shall  never  be  said  that  in  any  one  instance  I 
departed  from  mine,  considering  them  to  be  more  strictly  ob^* 
served  on  account  of  the  distance  which  separates  us ;  but  to  save  • 
trouble,  if  I  do  not  hear  from  you  to-morrow,  I  will  write  to  my 
sliier,  and  deme  to  kmrw  what  is  the  reason  of  this  sflence,  andl 
am  eertlun  she  wift^t 'suffer  tne  to  be  Irapt^  the  perfect  state 

of 
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of  ignorance  of  what  is  passing  with  you.  Believe  me,  that  the 
pain  that  writing  to  you  in  this  manner  gives  me  is  greater  than 
I  ever  yet  experienced,  but  I  freely  forgive  you,  as,  indeed,  I  could 
any  thing  you  ever  did  to  me,  only  trusting  that,  at  some 
future  period,  you  may  think  me  worthy  of  being  restored  to  that 
place  I  once  possessed  in  your  esteem,  and  to  lose  which  would 
be  worse  than  death.  I  shall  leave  this  for  York  to-morrow, 
where  I  remain  till  Sunday,  possibly  |ater  ;  direct  to  me  there, 
but  you  shall  hear  from  me  ere  that  takes  place,  as  I  shall  not 
leave  off  writing  till  we  meet.  I  think  of  visiting  Aberdeen 
after  the  24th  of  August,  where  we  can  meet,  for  I  am  determined 
to  see  you,  cost  what  it  will.  *  *  ♦ 

IVhdfever  money  you  want,  draw  on  me  without  scruple,  as  I  am 
certain  you  must  be  in  want  of  it.  Pray  write  to  me  if  it  is  but 
your  name :  and,  dearest  life,  believe  me. 

Most  devotedly. 

Your 

D. 

P.  S.  Send  me  your  picture  as  soon  as  possible. 


No.  13. 


(Addressed)     *<Mis8  Gordon,  4,  Saint  Andrew  Square, 

Edinburgh." 

MY  DEAREST  LOVE,  Chclsca,  May  29th,  1805. 

YOUR  anger,  on  account  of  my  negligence,  is 
perfectly  correct.     I  have  behaved  rather  ill ;  therefore  as  I  am 
fiilly  sensible  of  my  misdeeds,  the  least  you  can  do  is  to  extend 
your  forgiveness.  I  do  not  wonder  at  your  feeling  hurt  at  it, 
but  I   hope  uo  slight  occasion  will  induce  you  to  do  any  thing 
desperate,  as  it  wiU  prove  a  source  of  bitter  r^et  to  you  after^ 
wards.  Living  here  I  think  naturally  makes  a  man  idle;  but  I  assure 
you,  you  may  depend  upon  my  never  changing  any  part  of  my  con- 
duct by  sepamiion.    I  have  spoke  on  the  whole  afiair  to  a  very 
particular  friend  of  my  fathers,  at  this  time  residing  with  him, 
who  has  assured  me  that  he  will  do  every  thing  in  his  power  to 

assist 
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assist  both  of  us,  but  that  he  would  advise  me  to  wait  the  course 
of  time  with  him,  as  he  says  he  is  certain  he  would  immediatelT 
convey  hia  fortune  over  in  trust  to  somebody,  were  I,  as  things 
are  at  present,  to  hint  at  such  a  transaction  as  marricLge ;  there- 
fore I  am  inclined  to  follow  his  advice,  particularly  as  situated  at 
you  are,  nothing  could  strengthen  the  ties  which  unite  us^  and  a* 
the  fortune  1  posi^ess  in  my  own  right  is  so  small  and  so  much 
impaired  that  it  would  be  nearly  impossible  for  me  to  support  you 
in  the  style  ot  life  you  ought,  as  my  wife,  to  be  supported  in  ;  there- 
fore it  U  my  wish  it  ahould  not  be  mentioned  till  such  time  as  it  can 
without  injury  to  ourselves  be  done.  At  the  same  time,  7  must 
insist  on  a  paper  properly  signed  by  you,  acknowledging  yoursetf 
my  nife^  being  sent  me  as  soon  as  possible,  as,  in  case  of  my  death, 
ii  would  be  necessary  for  you  to  produce  it  to  enable  you  to  take 
possession  of  what  I  may  leave  behind.  I  did  not  intend  this  as  a 
melancholy  epistle,  but  as  essentially  necessary  to  both  our 
interests,  therefore  look  upon  it  as  such,  and  as  you  obey  me, 
or  I  you,  we  shall  be  as  happy  as  otherwise  we  should  be 
miserable.  *  *  *  *  * 

*  *  *  *  ¥i  *  * 

Write  to  me  as  soon  as  you  can,  and  never,  my  love,  be  annoyed 
alt  not  hearing  from  me,  as  you  may  depend  upon  my  ever 
holding  your  interest  in  my  mind,  and  as  there  is  nothing  I  would 
not  sacrifice  for  your  good,  so  am  I  certain  there  is  nothing  you 
would  consider  too  much  to  be  done  for  me,  well  knowing  your 
genuine  goodness  of  heart  and  disposition.  I  met  Captain  J. 
again,  which  is  very  disagreeable,  as  considering  his  relationship 
it  makes  it  very  unpleasant,  and  I  wish  particularly  to  be  recon- 
ciled with  both  of  them  were  it  possible,  but  as  you  know  the 
temper  of  the  one,  I  am  very  apprehensive  it  is  not  likely  to  take 
place,  only  you  have  my  free  permission  to  act  as  you  please,  and 
to  tell  Charlotte  that  I  wish  her  every  comfort,  and  only  regret 
my  cursed  folly  in  ever  mentioning  a  subject  likely  to  disturb  the 
harmony  of  her  house.  *  *  *  * 

*  *  *  *  *  *  ♦  * 

I  am  so  much  hurried  by  the  General,  who  is  waiting  for  me, 
that  I  have  only  Ume  to  say  I  ever  am,  dearest  love,  most  affect* 
your'i, 

J.  d: 

Many  thanks  for  the  picture,  which  arrived  safe. 
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No.  14. 

(Ackiressed)     **  Miss  Gordon,  4,  St.  Andrew's  Square* 

Edinlmrgii.*' 

MT  DEAREST  WIFE,  Cheisea  CoU^e,  June  10, 180$. 

I  AM  greatly  surprised  at  your  having  so  long  de- 
clined writing ;  and  not  knowing  to  what  cause  it  is  owing,  am 
inclined  to  attribute  it  to  nothing  very  favourable  to  myself.    If 
you  have  cause  of  complaint  against  me,  why  not  at  once,  mj 
love,  tell  me  so,  and  not  drive  me  to  distraction  by  abstaining 
a  fortnight  without  ever  writing  one  line.     I  am  unwilling  te 
attribute  it  to  a  change  in  your  affection,  well  knowing  how  much 
you  may  be  trusted ;   but  if  I  do  not  very  soon  hear  from  you,  I 
shall  not  be  perfectly  easy  on  that  head.    If  you  are  angry  with 
me  for  going  abroad  I  will  allow  you  to  have  just  cause ;  but 
when  you  consider  the  utter  impossibility  of  my  existing  in  this 
country  as  a  gentleman,  on  account  of  the  mean  conduct  of  those 
who  ought  to  be  the  first  to  support  me  ;  you  will  I  hope  aDow 
there  is  more  ground  than  caprice  for  this  sudden  movement 
In  the  next  place  I  solemnly  assure  you  that  I  will  not  be  ahsent 
from  you  very  long,  and  that  as  soon  as  my  afiairs  are  put  into  any 
order  and  arrangement,  my  return  will  be  certain.     Situated  as  I 
am,  is  to  me  misery  to  exist ;  tired  out  of  my  life  at  home,  and 
eternally  quarrelling  with  those  I  am  living  with,  renders  it  to  mj 
mind  nothing  less  than  a  very  accurate  specimen  of  what  may  bs 
expected  hereafter ;  but  having  these  things  constantly  torment- 
ing me,  wiU  you  allow  me  to  endeavour,   by  a  short  absence,  to 
rectify   them  ?    You  know  how  little  in  point  of  use  my  stay 
would  signify   for  these  next  four  months,  and  with  my  turn  for 
expence  how  very  liable  I  am  to  involve  myself  ten  times  deeper 
than  ever.     If  in  thus  asking  your  consent  to  what,  althougih  you 
may  allow,  you   do  not  approve,  I  most  humbly,  dearest  love» 
most  solemnly  conjure  you  to  pardon  me,  and  to  repeat  the 
assurance  how  deeply  those  attractions  which  were   the  fint 
cause  of  our  acquaintance  remain  fixed  in  my  breast ;  and  in  what* 
ever  part  of  the  world  chance  may  throw  me,  th^  will  aflford  mt 
the  consolation  and  hope  of  in  a  little  time  of  proving  my  regard 
to  the  whole  world ;  an  event,  evidently  I  think,  at  no  great  dis- 
tance, will  at  once  render  me  independent  and  you  equaUy  so ; 
for  while  the  obstacles  and  plagues  which  now  torment  me  exist, 

» 

^  neither 
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neither  you  or    myself  can  ever  know  either  ease  or  happiness. 
YoM  will,  I  hope,  grant  me  your  pardon  for  thus  tormenting  you 
with  what  I  fear  must  evidently  appear  to  you  as  a  dull  repetition 
of  the  same  sentiments  constantly  made  use  of,  but  I  solemnly 
assure  you  that  they  are  the  natural  feelings  of  one  who,  though 
in  every  action  of  his  Hfe  has  hitherto  been  most  unfortunate, 
yet  has  no  wish  to  conceal  them  from  you.     To  return  to  a  more 
gay   and  proper  subjeet  for  a  letter.     I  am  most  happy   that 
Charlotte  has  now  arrived  at  the  zenith  of  power,  and  is  surround- 
ed by  every  wish  she  can  form  ;  most  sincerely  do  I  congratulate 
lier  —  and  although  an  idle  moment  put  a  slight  check  to  our 
former  acquaintance,   yet  I  hope  that  on  my  return  to  this  town 
next  year,  it  may  appear  to  her  as  the  failing  of  human  nature,  and 
in  a  general  confession  to  atone  for  the  crime,  may  be  productive 
of  a  renewal  of  our  former  friendship,  as  nothing  could  give  me 
greater  satisfaction  than  once  more  to  be  considered,  as  I  believe 
I  may  be  allowed,  her  brother.     The   people  here  say  that  old 
Pulteney  never  made  a  will.     If  she  is  the  gainei  by  it,  I  hope  so 
most  sincerely.     I  supped  the  other  night  with  a  M.  ****,   who 
was  a  good  deal  ia  Edinburgh  last  winter.     He  said  he  knew  you 
perfectly,  and  told  me  a  great  many  anecdotes  about  you,  which 
could  not  but  be  griuifying  to  me,  as  I  find  that  the  idle  bumdU 

is  not  so  much  forgotten  as  some  people  would  have  me  believes 

******* 

*  *  *  *  *  *  * 

When  I  leave  this  capital  is  I  believe  most  uncertain.  Jhe  ship 
I  am  going  in  is  nearly  ready ;  but  no  person  can  possibly  say 
when  she  will  be  :  and  as  to  her  sailing,  I  think  it  will  not  be  for 
some  time  yet.  Situated  therefore  as  I  am,  pray  my  only  love  do ' 
write  to  me  by  return  of  post,  and  if  you  have  any  regard,  or  the 
least  remains  of  the  attachment  you  once  had  and  professed,  do 
write  constantly  to  me,  and  at  the  same  time  forward  the  paper 
I  requested  of  you  in  my  last  letter,  and  acknowledge  yourself  my 
mfe,  that  as  toe  are  not  immortal,  I  may  leave  you,  in  trust  q^  a 
friend  of  the  greatest  honour^  the  smaU  remains  of  wJiat  once  was  n 
tolerable  fortune.  Did  I  not  consider  this  as  most  essentiallj 
necessary  for  both  our  interests,  on  my  honour  I  would  not  re- 
quest it ;  but  as  you  cannot  refuse  on  any  legal  grounds,  do  mff, 
dearest  wife  forward  it  directly,  and  let  your  pardon  for  all  the 
uneasiness  I  have  given  you  accompany  it,  or  otherwise  I  shaU 
be  perfectly  miserable  ;  and  I  most  solemnly  promise  that  there 
is  nothing  on  earth  that  you  may  request  th|^  I  will  not  do,  except 
remaining  here,  which  situated  as  I  am  would  render  it  perfectly 

unsafe 
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unsafe  in  me  to  comply  with,  as  nothing  but  my  departure  caa 
restore  my  fortune  to  what  it  once  was,  or  cause  the  liquidatioa  of 
tho$e  debts  which  have  hitherto  so  long  plagued  and  perplexed 
me.  Having  thus  explained  to  you  the  whole  cause  of  my  departure, 
I  am  inclined  from  your  goodness  of  heart,  setting  aside  ail  other 
considerations  or  claims,  to  hope  that  the  return  of  the  post  will 
bring  back  a  perfect,  free,  and  uncontracted  pardon  for  past, 
'  for  all  sins  committed,  but  particularly  as  they  were  not  cau^ 
by  myself,  but  the  villainy  and  malice  of  others.  I  shall  now  coa- 
dude  with  every  wish  this  world  can  bestow,  may  be  your*8,  and 
that  I  tver  am. 

Dear  Jacky, 

most  devotedly, 

your  husband, 
D. 


No.  15.  ' 
(Addressed)  ''Miss  Gordon^  Braid,  near  Ediubilrgb/' 

MY  os^RBST  LovB,  Chelsea,7une  28th,  180$. 

I  RETURN  you  a  thousand  thanks  for  your  kind 
remembrance  of  so  idle  a  being  as  myself.     I  allow  it  is  more 
ihan  I  merit,  but  I  have  endeavoured  to  do  something  in  retim 
Ibr  it.    I  have  called  on  Lotta  and  Johnstone  this  day ;  thej 
'were  out  of  town,  but  as  soon^as  they  return  I  will  certainly  cadi 
again  and  write  her  a  letter  expressing  my  sorrow  for  the  dm- 
greement,  and  hoping  to  be  again  considered  as  her  brother,  a 
title  I  would  not  give  up  for  any  consideration,  and  when  I  retan^ 
our  families  I  trust  will  be  on  the  footing  they  ought  to  be.    Btit 
you  must  allow  that  he  ought  to  have  first  spoke  to  me,  as  I  could 
not  consistently  with  etiquette  make  the  first  advances  :  although 
stifling  all  other  feelings  to  the  desire  of  reconciliation,  I  have  in 
this  instance  been  the  first     I  with  this  send  you  the  hair  so 
loBg  wanted,  and  which  you  ought  ere  thfs  to  have  received.    It 
was  by  mistake  sent  to  Colonel  Dalrymple,  where   it  was  I&dr 
to  remain,  had   I  not  luckily  arrived  in  town.     If  it   does  not 
please  you,  write  to  Wirgman,  St.  James  Street,  he  will  alter  it, 
and  has  my  directions  to  forward  to  you  any  thing  you  may  write 
to  him  for,  so  do  not  out  of  false  notions  of  economy  deny  your- 
self what  you  re^uirey  as  I  should  not  wish  my  wife  on  any  ac- 
count 
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count  to  appear  in  any  thing  not  perfectly  consistent  with  her 
rank.  The  Duchess  is  still  in  London,  If  I  remain  here  till 
Sunday  Sir  Willoughby  Aston  has  promised  to  introduce  me  to 
her  notice.  *  *  *  *  * 

******* 

*  *  ^  *  *  *  * 

I  am  going  this  evening  to  a  masquerade,  and  afterwards  to  Mrs. 
Hamilton's,  our  relation :  Lady  H.  Dalrymple  is  to  be  there, 
and  I  expect  of  course  a  great  deal  of  railery,  not  having  seen 
her  since  the  confession  she  made  me  make  at  Dunbar  relative  to 
certain  affairs  in  which  you  were  greatly  concerned,  but  by  which 
I  fear  her  Ladyship  did  not  greatly  improve  her  stock  of  know- 
ledge on  the  subject.  *  *  *  * 
******* 

I  arrived  here  very  late  on  Tuesday  from  Suffolk,  and  now  find 
I  might  as  well  have  remained  where  I  was,  but  I  confess  the 
country  is  to  me  so  horribly  dull,  that  I  find  time  too  heavy  on  my 
hands  to  admit  of  a  long  stay  there.  I  want  to  go  north,  but  in 
the  state  of  uncertainty  relative  to  my  going  abroad,  I  do  not 
think  it  adviseable  to  leave  this  place.  To  say  tlie  truth,  I  begin 
to  wish  I  had  not  [torn]  to  the  propQ9al,  but  as  my  relinquishing 
it  now  would  only  gratify  certain  people  whom  I  equally  detest 
and  depise,  I  am  rather  inclined  to  proceed.  But  of  my  departure 
you  shall  have  ample  notice.  Will  you  send  me  a  lock  of  your 
beautiful  hair,  as  I  intend  having  it  set  in  a  new  form,  particularly 
as  the  only  lock  I  have  at  present  is  too  small  to  convey  to  me 
the  remembrance  I  wish.  There  is  one  thing,  my  love,  which,  ' 
annoys  me,  I  mean  the  reflection  of  not  having  behaved  to  you  so 
liberally  as  I  ought  to  have  done ;  but  I  hope  you  will  pardon  me» 
and  in  return  you  have  my  free  permission  from  the  1 6th  of  No* 
vember  to  make  whatsoever  eXpence  you  please,  as  I  will  before  mf 
departure  arrange  all  money  matters  in  such  a  manner  as  to  give 
you  every  opportunity  of  gratifying  your  taste  or  any  other  fancy 
you  may  take  into  your  head,  I  hope  that  virgin  sister  of  mine 
is  likely  to  change  that  odious  appellation.  You  should  intro- 
duce some  captain  to  her  that  she  might  at  least  be  on  equal  footing 
with  yourselves.  ***** 

******* 

*  *  *  *  *  *  *  ^ 

*  ♦  *  *  *  *  * 

God  bless  you,  my  dearest  Love, 

ever  affectionate  Husband^ 


J^^  ARFENDIX. 


A. 


fiiK,  BalleAcrief  Bouse  by  Had. 

1 9th  Nov.  1867. 
AS  I  find  by  means  of  the  correspondence  I  have  had 
the  honor  of  having  with  you,  that  the  footing  on  which  I  ttaod 
with  Mr.  Dalryniple  has  transpired,  and  through  the  Duchess  of 
Gordon,  it  has  come  to  both  my  brother's  ears.  In  this  case  I 
shall  have  no  hesitation  in  putting  my.  papers  into  the  hands  of  s 
man  of  business,  and  establishing  my  rights,  as  it  is  a  very  un- 
pleasant thing  to  hear  different  reports  every  day,  *  The  last  one 
is,  that  Mr.  Dalrymple  had  ordered  a  new  carriage  on  his  mar- 
riage with  a  nobleman's  daughter,  and  that  his  and  her  arms 
were  actually  quartered  on  the  carriage.  Ail  these  various  re- 
ports came  from  the  Duchess  of  Gordon,  and  she  says,  from  what 
she  learnt  through  you,  from  a  friend  of  your's,  that  I  have  Mr.  D. 
completely  in  my  power ;  that  I  can  either  make  him  acknow- 
ledge me  publicly  as  his  wife,  or  make  him  pay  a  very  large  sum 
of  ^money.  The  latter  of  which  I  shall  certainly  not  do.  I  do 
not  want  money,  1  want  justice ;  and  as  1  am  used  extremely  ill 
by  him,  I  shall  shew  the  world  who  has  been  to  blame.  If  you, 
Sir,  with  your  usual  goodness  of  heart,  did  let  him  know  my 
determipation  in  this  business,  and  that  I  am  to  have  the  support 
of  my  brothers  in  the  case,  and  unless  he  comes  forward  and  says 
be  means  to  behave  like  a  gentleman,  and  as  he  ought  to  do,  1 
will  make  him.  A  maintenance  he  is  obli^^ed  to  allow  me, 
whether  he  lives  with  me  or  not ;  few  would  have  borne  this 
trea^ent  so  long,  and  if  the  secret  bad  not  been  divulged  throu^ 
you,  I  do  not  believe  I  would  have  divulged  it,  for  fear  of  invc^v- 
iag  others ;  but,  on  the  whole,  I  believe  I  am  obliged  to  you. 
I  have  the  houour  to  remain. 

Your  very  obedient  Inunhle  servant, 

J.  Go&fioif. 
(Addressed)  <'  Samud  Havvkins,  Bsf. " 


B. 

(Private.) 

SIR,  Edinburgh,  May  9th,  1808. 

YOUR  former  goodness  to  me  induces  me  to  again 
trouble  you  with  a  fcw  hite$,  to  see  if  jmx  mhjiM  have  the  good- 
ness to  let  OMT  imow  if  tiMre  has  been  any  accounts  lately  from 
/  Mr.  Dal- 
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Mr.  Daliymple.    My  unhappy  situation  is  the  only  apology  I  edvt 
offer  for  the  uncommon  trouble  I  have  oflGnred  you,  and  wkick 
your  humanity  has  paid  attention  to;  any  real  friend  of  Mr. 
Dalrymple*8  oug^t  to  caution  him  against  forming  any  new  en>- 
gagement,  as  though  I  have  not  brought  forward  my  claims  at 
this  time  for  particular   reasons^  that  is  not  to  say  I  hare  re- 
linquished them.    That  I  am  detemuaed  I  never  will  do»  and 
were  he  to  think  of  forming  any  of  the  connexions  that  have 
been  talked  o^  or  any  connexion  whatever,  I  will  inmediBtely 
come  forward  with  my  claims,  which  must  put  himself  and  tiit' 
unfortunate  woman  in  a  most  disagreeable  situation.    My  idea- 
is,  that  he  is  not  aware  how  binding  his  engagements  are  with 
me»  and  though  this  says  little  for  hk  honor,  some  friend  ought;^ 
to  warn  him  of  his  situation.    (  )    I  am  convinced  he  will 

force  me  to  strong  measurea  ere  long.  Fmj  exoisci  mj  troiibliDg 
you,  but  my  sufferinga  must  plead  my  apdogy.  I  Itmaw  not  .what 
comfort  is  since  this  cruel  business. 

I  have  the  hoBOttrto  remain,  &c.  &€•• 
Samuel  Hawkins,  Esq^ 


Ko.  16. 
(Addressed)  "  Miss  Gordon,  Braid»^near  Edinbur^''' 

acT  DBARB8T  LOTB,  Fortsmouth,  July  19^  1805 

I  HAVE  been  so  hurried  on  my  departure  for  thb 
place  that  1  have  been  literally  travelling  for  this  fortnij^t,  but 
at  last  am  stationary  at  this  most  delectable  place.    As  yet  no 
eonvoylB  or  for  some  days  likety  to  be  appointed ;  and  as  I  dread 
'  the  thoughts  of  remaining  at  so  horrible  and  dirty  a  place,  I  think 
U  very  likely  that  I  shall  return  to  the  centre  of  all  gaiety,  Lon- 
don, till  necessity  obliges  my  departure.    I  at  present  feel  by  no 
pjMans  indined  for  a  Mediterranean  trip,  and  coidd  I  by  any 
apieans  in  the  world  contrive  to  be  oil^  I  should  certainly  make 
'^fse  of  them.    As  things  are  at  present,  I  purpose  returning  here 
In  January  oi*  sooner  if  possible ;  but  as  all  arrangements  of  this 
]^ture  must  be  liable  to  so  many  changes,  I  do  not  fix  any  pre- 
.eise  time  for  my  return,  as  you  may  depend  on  my  taking  the 
Tery  first  opportunity  of  leaving  a  country  which  I  by  no  means 
approve  of,  and  which  nothing  but  a  foolish  pique  induced  me  to 
tolunteer  for ;  to  add  to  all  my  nusfortuncs,  just  three  days  be- 
fore I  left  London,  I  was  introduced  to  the  Duchess  of  St. 
▼•L*  lu  1  Alban'si 
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Alban*8.  *  *  *  ♦  » 

My  father  was  suddenly  taken  ill  after  dinnef  on  MonMlay,  and 
they  were  at  first  very  apprehensive  something  serious  might 
have  happened  ;  but  however  he  has  rallied  agaiii»  and  they  say 
better  than  before.  He  left  this  place  the  next  morning  for 
Chelsea.  I  would  recommend  you  to  enclose  all  my  letters  in  a 
packet,  to  be  forwarded  to  me  through  the  care  of  Sir  Rupett 
George,  the  Transport  Ofiice,  London,  who  has  more  frequent 
(opportunities  of  forwarding  them  than  any  other  person.  By 
the*  bye,  it  is  very  extraordinary  that  I  have  not  received  one  Une 
from  you  for  this  fortnight  past,  which  I  attribute  to  the  letters 
being  missent,  as  there  have  been  several  letters  written  from 
Ix>ndon  to  me  which  I  have  never  received.  I  wish  you  wouki 
before  I  go  acquaint  me  where  your  brother  is  likdy  to  be  foand, 
as  I  particularly  wish  to  meet  hkn.  What  sort  of  a  disposition  b 
he  oi^  that  I  may  be  able  to  understand  how  to  manage  him  in 

regard  to  vourself  ?  *  *  *  * 

*  ^*  *  *  «  ** 

London  is  now  nearly  over,  the  place  is  becoming  quite  deserted : 
indeed  I  am  not  sorry  for  it,  as  no  one  ever  left  a  place  with  more 
reluctance .  than  I  did  town  ;  and  in  exchange  have  got  into  a 
vile  beastly  place,  and  on  the  high  road  to  a  worse.  I  fear  long 
enough  before  this  reaches  you  I  shall  have  taken  my  departure ; 
but  before  that  event  takes  phice  I  must  assure  yo&  that  it  is  my 
fixed  determination  that  nothing  in  the  common  course  of  things 
shall  detain  me  therk  beyond  the  time  first  specified ;  and  as  that 
is  so  short,  I  think  we  can  only  look  forward  to  it ;  there  i$  one 
thing  wtdch  I  particularly  tnsh  to  caution  you  about^  wJuch  it  never 
to  give  any  beUef  to  a  variety  of  reports  wMch  may  be  circulated 
relative  to  me  during  my  absence.  If  you  do  you  ujtU  render  yckr* 
self  eternally  miserable^  and  produce  a  breach  between  us  whkk 
notfung  in  this  world  ever  can  rectify.  I  sliall  not  explain  to  whaf 
I  am  alluding^  but  I  know  things  have  been  said^  and  the  momeni 
I  am  gone  will  be  repeated,  which  have  no  foundoHon  whatever, 
and  are  meant  only  for  the  ruin  of  both.  Once  mare  therefore  I 
entreat  you,  if  you  value  your  peace  or  happiness,  beUe^fe  no  rep&rt 
about  me  whatever,  unless  you  know  it  to  be  true.  This  adrioe 
you  will  thank  me  one  day  or  other  for — at  p^ent  it  may  appear 
harsh  and  ill-judged,  but  time  will  prove  to  you  how  Justly  T 
have  foretold  what  will  happen.  I  am  sorry  I  did  not  see  Qksr- 
lotto  before  I  left  London,  but  in  fact  I  wtis  so  very  much  har- 
ried with  the  preparations  and  odier' troubles,  duit  when  diey 
returned  i  had  no  time  to  see  them.    A  thousand  ttatika  ftr  the 

bak« 
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hair.  1  have  it  most  beautifully  set,  and  shall  keep  it  as  a  mt-' 
morial  of  pleasures  past,  but  which  will  I  hope  soon  Return. 
fVhy  do  you  not  write  to  Alien  and  order  another  riding  habit  ? 
He  has  my  directions  to  make  whatever  you  think  proper  to  order  ; 
so  it  is  your  own  fault  if  you  eiter  want  any  thing — and  when  1 
am  in  Italy,  if  there  is  any  thing  you  may  particularly  fiincy,  it 
shall  be  sent  you.  How  is  your  father  in  health  ?  in  temper  t 
should  think  nothing  extraordinary. 

God  bless  you,  eVer  dearest  liove^ 

iTour's,  J.  D. 


No.  18. 


(Addressed)     "  Miss  J.  Gordon,  Sir  J.  Johnstone's,  Bart. 

Ballencrief,  Hadding.** 

Grand  Parade,  Brighthelmstont, 
MADAM,  26th  Oct.  1807. 

VERY  unexpectedly  until  within  these  few  days  only^ 
since  I  did  myself  the  honour  of  addressing  you  from  Mr.  Coutts's 
Banking  House,  have  I  continued  away  from  this  place,  so  that 
the  contents  of  your  several  letters  were  entirely  unknown  to  me 
until  my  return,  and  under  circiunstances  apparently  so  disadvan« 
tageous  as  I  appear  to  have  been  placed  in  one  of  them,  as 
also  indeed  to  have  relieved  you  from  a  considerable  degree  of 
anxiety  on  your  own  account,  I  should  not  have  deferred  so  long 
taUsfying  you  in  your  different  encjuiries ;  and  reserving  all  ex- 
planations as  to  myself,  I  shall  begin  first  with  assurances  to  yoiC 
that  nothing  really  can  have  been  more  groundless  than  the  ex- 
traordinary report  circi^rlated  in  your  part  of  Mr.  Dalrymple  being 
either  previously  to  or  since  the  time  of  your  emjuiring  of  me^ 
being  hi  London,  or  even  one  thousand  milte  of  it,  having,  con- 
tinued at  A  ienna^  from  which  place  I  have  received  frequent 
accounts  from  him,  and  the  last  (making  allowances  for  die  great 
difficulty  of  communication)  of  recent  date :  so  far  too  from  its 
beinf  at  all  in  his  contempfatCiop  even  to  return  to  this  Country^ 
that  he  speaks  decidedly  of  its  being  his  intention  to  remain  abroadf 
fbr  two  years,  and  appears  to  have  a  strong  inclination  to  extend 
his  present  quarters  to  a  very  considerable  distlmce ;  having  dis- 
posedy  I  shoidd  hope  entirely  to  your  satisfaction,  of  the  groundless* 
aesflt  of  t)iat  part  of  the  report,  it  must  be  wholly  needless  to  enter 
St  all  into  the  remaipder  of  it,  unless  it  may  be  to  observe*  that 
lh)A  the  same  quarter,  in  which  a  freedom  of  speech  appears  to 

V2  havv 
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ka?e  been  made  use  of  to  my  own  prejudice,  mtjr  have  oi%inaUif 
that,  which  certainly  with  no  foundation  at  all,  in  the  inatance 
you  allude  to  at  least,  can  be  ascribed  to  Mr.  Dalrymple.  Now 
with  regard  to  any  disclosure  on  my  part  of  the  correspondence 
which  I  have  had  the  honour  of  holding  with  yourself,  I  beg.  you 
to  rest  assured  that  1  hove  been  particularly  guarded ;  but  whoi  a 
young  and  impetuously  minded  character  should  on  the  first  and 
only  interview  I  ever  had  with  him,  have  declared  it  tp  be  hi& 
^xe^  determination  hand  over  head,  and  with  the  utmost  violence, 
to  ,pr6ceed  a^inst  one  for  whom  you  had  expressed  that  affection 
ao  natural  in  a  near  connection,  it  was  at  least  I  thought  necessary 
to  let  him  be  informed  that  I  have  been  in  correspondente 
^vith  yourself  on  the  subject,  and  that  such  circumstances  had 
come  to  my  knowledge  as  would,  I  was  sure,  preclude  him  from 
laking  any  such  course  as  he  proposed.  I  however  never  produced 
one  single  letter  of  your*s. 

I  have  the  honour  to  remain,  &c. 

SaIAUBL.  H  AWKIXS. 


Nowl^. 


(Addressed)    ''Miss  J.  Gordon,  Ballencrkf  House^  Hadding^ 

too.    N.  B.- 
Grand F^Mrade,  BrightbelmsUme, 
MADAM,  11th  Dec.  1807. 

WHEN  I  did  myself  the  honour  of  last  addcessing  yea, 
although  dated  I  believe  as  abov^  it  was  in  a  great  hurry  at  an 
inn  on  the  readjust  as  I  was  changing  horses,  and  in  my  way  on  s 
very  long  journey  into  Wales,  fix»m  which  part  I  only  returned 
this  day,  or  I  should  certainly  sooner  have  acknowledged  your 
ktters  from  Ballencrief  House,  and  which  I  very  much  wish  I  wss 
able  to  do  more  to  your  satisfiurtion ;  but  the  preacat  iMoat  extra- 
ordinary situation  of  this  country,  with  all  parts  of  the  GontineBt, 
hta  effectually  indeed  cttt  off  ever)*  sort  of  imopoouna.    I  am 
"i^lly  at  a  loss  in  what  way  to  forward  &  letter  to  Mr.  Dabym- 
plei  and  he  must  be  so  much  so  himself,  I  appreknd,.  that  I  teve 
no  expectation  now  of  hearing  until  nattera  fafee  m^more  Imout- 
able  turn.    The  last  letter  I  received  flem  him  waa  dated  fima  ' 
Vienna,  and  it  is  now  upwards  of  three  montha  ainee ;  ai  thit 
time  any  breach  between  the  Austriana  and  this  country  waa  not 
in  the  least  foreseen  by  any  of  the  English  residing  at  Vioiimli 
but  the  Austrian  Minister  having  yesterday,  I  waa  infonaed^  le* 
his  passports,  the  Esglish  wUl  be  wkhoui  anr  piaoe  it 
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refuge  whateFer,  unless  they  should  be  able  by  any  means  to  get 
into  Switzerland.  There  is  too  much  reason,  therefore,  to  con- 
clude that  even  those^English  at  Vienna  will  share  the  same  faXM 
with  their  other  countrymen  on  the  Continent. 

In  Mr.  Dalrymple  8  different  letters,  and  particularly  the  last  of 
them,  I  am  given  to  understand  by  him,  that  in  place  of  two  yean, 
the  first  time  limited  for  his  stay,  he  should  not  think  of  quitting  the 
continent  at  aD,  being  heartily  disgusted,  as  he  observed  to  me, 
with  England  and  its  society.  If  any  thing  should  by  chance  takb 
me  into  the  north,  I  should  in  that  event  do  myself  the  honour  of 
seeing  you,  when  I  might  probably  be  more  unreserved  than  I  am 
in  writing.  At  any  rate  I  feel  that  I  should  have  very  Whle  diffi^ 
culty  in  sadsfying  you  of  my  hating  acted  throughout  in  such  a 
manner  as  could  not  &il  meeting  as  much  witk  your  own  ap{^ro* 
bation  as  it  would,  I  am  convinced,  that  of  Mr.  Dalrymple.  It 
is  best  for  me  not  to  mention  the  name  of  the  person  I  alluded 
to  in  my  last,  but  I  have  the  satis&ction  to  think  that  by  my 
timely  explanation,  and  that  only  too  in  a  general  manner,  much 
mischief  was  in  all  probability  prevented ;  I  could  most  easily 
defend  the  part  I  took  to  the  Duchess  of  Gordon,  or  to  any  of 
your  own  family,  and  most  seriously  wishing  that  I  could  prove 
much  moie  useful  to  yourself  or  Mr.  Dalrymple, 

Have  tlie  honour  to  be,  &c. 

Samuel  HAWK,iif8. 


No.  20. 
(Addressed)  **  Miss  Gordon,  firaid  House,  near  Edinburgh.^ 

MADAM*  Findon,  near  Shoreham,  7th  June  1808. 

JUST  at  the  moment  that  I  ascertained,  as  I  thought,  Mr. 
Dalrymple's  being  at  Palermo,  and  was  actually  writing  to  him  at 
that  place,  having  bad  a  promise  of  my  letters  being  forwarded 
from  the  Commander  in  Chiefs  Office,  who,  to  my  no  small 
surprize,  should  make  his  appearance  here  but  Mr.  D.  himself  ? 
He  lef^  Palermo,  he  informed  me,  only  six  and  twenty  days  pre- 
viously to  his  going  down  to  me  at  Brighthelmstone,  and  finding 
that  I  had  lef^  that  place,  came  over  immediately  to  me  at  my 
new  residence  at  Findon.  Great,  however,  as  my  surprize  was  at 
seeing  him,  it^  hath  been  very  much  eiceeded  indeed  by  my 
having  received  letters  from  two  very  particular  friends  of 
lib  ItUe  father,  informing  me  that  on  the  very  day  after  his 
return  from  hence  to  town  he  was  married  to  Miss  Manners.  It 
bring,  as  I  hiTe  already  intimated  to  you,  known  to  some  of 
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his  friends,  that  Mr.  Dalrymple  had  so  recently  to  his  marriage 
with  Miss  Manners,  been  with  myself,  it  was  not  altogether 
unnatural  I  felt  (ill-founded  as  such  a  conjecture  certainly  was) 
that  it  should  strike  them  I  might  not  only  be  privy  to,  but  efen 
the  adviser  of  such  a  measure  as  was  immediately  afterwards 
taken  ;  and  therefore  to  do  away  the  slightest  surmise  of  the  kind, 
I  felt  it  incumbent  on  me  to  poake  assurances  to  them,  as  I  also 
do  to  yourself,  that  neither  in  thought,  word,  or  deed,  have  I  at 
all  participated  in  it,  b^it  on  the  contrary  I  believe  my  advice  and 
ppinion  were  considerjed  (to  use  his  own  term)  much  too  gloomy, 
and  were  the  means,  I  dare  say,  of  completely  deterring  hhn  from 
jconfiding  one  syllable  of  bis  intentions  in  my  breast. 

I  have  the  honour  to  be,  &c. 

Samuel  Hawrims. 


Extract  from  the  personal  Answers  on  oath  of  John  WiLUAif 

Henkt  Dalrymflb^  Esq. 

THE  Respondent  positively  saith,  that  the  only  time  when  any 
connection  by  carnal  copulation  took  place  between  them  was  on 
a  night  in  the  aforesaid  month  of  May,  at  the  house  of  the  said 
Charles  Gordon,  Esq.  at  Edinburgh,  prior  to  the  signature  by  the 
Respondent  of  the  Paper,  marked  No.  ]. 


Extract  from  the  personal  Answers  on  oath  of  Miss  Johavha 

GOADOV. 

THE  Respondent  further  answering,  says,  that  she  denies  that 
po  carnal  copulation  did  ever  take  place  between  the  said  John 
William  Henry  Dalrymple  and  the  Respondent  at  any  time  sub- 
sequent to  the  signing  of  the  said  marriage  contracts  articulate^  or 
either  of  them,  or  that  the  said  John  William  Henry  Dalrymple 
and  the  Respondent  did  not  in  pursuance  and  upon  the  fiUth  of 
the  said  marriage  contracts  articulate,  or  either  of  them,  cohabit 
together  as  law^l  husband  and  wife,  or  ever  own  or  acknowledge 
each  other  as  and  for  lawful  husbi^nd  and  wife  ^  for  the  Respondent 
saith^  that  subsequently  to  the  written  acknowledgement  of  nai^ 
riage  bearing  date  the  28th  of  May  1 804,  they,  the  scud  John 
William  Henry  Dalrymple  and  the  Respondent,  upon  the  &ith  of 
their  said  marriage,  cons^mmated  the  same,  and  several  tiiyga 
^ifterwards  ba^l  the  carnal  use  and  knowledge  of  each  bther^s 
bodies,  as  well  at  the  house  of  the  Respondent*8  Either  in  ££ii- 
burgh,  as  at  his  couQtry-seat  afc  Braid. 
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Appendix,  No.  11. 

PAPERS  in  the  Case  of  Gilbert  v.  Buzzard  and  Boyer. 

No.  1. 

A  Letter  addressed  to  the  Rt.  Hon:  Sir  W.  Scott,  on  the 
subject  of  the  Durability  of  Wood  and  Iron. 

Belle  Vue  House,  Chelsea, 
MY  DBAB  sts,  February  10,  1821. 

SINCE  I  have  read  the  Papers  which  I  lately 
returned  to  you,  I  am  more  convinced  than  ever  that  the  question 
aa  to  the  comparative  duration  of  wood  and  iron  cannot  be  satis* 
factorily  decided,  by  arguments  founded  upon  Chemical  Theory, 
for  the  diversity  in  the  opinions  of  men  undoubtedly  wdl  versed 
in  the  Science  of  Chemistry  (as  exhibited  in  the  above  mentioned 
Fi^rs)  evidently  proves  that  these  opinions  have  been  rather 
formed  upon  eonjectures  than  upon  tacts.  Notwithstanding 
therefore  all  the  love  and  respect  with  which  I  regard  my  favourite 
Science,  I  am  induced  to  make  it  give  place  to  another  mode  of 
investigation  which  to  me  appears  preferable,  because  it  seems 
to  be  more  certain.  I  shall  now  therefore  beg  leave  to  submit  to 
you  such  facts  as  I  have  been  able  to  collect,  tending  to  show 
the  comparative  duration  of  wood  and  iron  when  placed  under 
equal  circumstances ;  and  for  thi»  purpose  I  will  endeavour  to 
state  the  effects  which  take  place  on  wood  and  iron, 

1st,  In  very  dry  situations ; 

2dly,  In  the  opposite  extreme,  or  that  of  permanent  submersion 
ID  water; 

And  3dly,  In  situations  which  are  damp,  or  where  there  may 
be  alternations  of  dryness  and  moisture. 

Wood,  when  well  seasoned  as  it  is  called,  and  placed  in  a  dry 
situation,  will  frequently  remain  unimpaired  for  many  centuries. 
We  have  instances  proving  thb,  in  the  timber  of  ancient  build- 
ings, and  articles  of  furniture ;  but  amongst  the  most  remark- 
able are  the  cases  made  of  Egyptian  sycamore,  containing  certain 
mummies. 

These  are  very  perfect,  and  have  unquestionably  lasted  more 
than  two  thousand  years. 

It  must  however  be  recollected,  that  these  have  not  only  been 
placed  in  dry  situations,  but  have  been  also  protected  by  a  coat- 
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ing  of  Plaster,  which  has  contributed  to^eir  preserrotioii,  like  tbt 
calcareous  Incrustations  on  vegetable  substances  found  at  Carlsbad 
und  other  places,  or  the  siliceous  depositions  upon  «niihr 
substances  produced  by  the  waters  of  the  Geyzer  Fountain  in 
Iceland. 

Dryness  is  essentially  requisite  for  the  preservation  of  these,  b«t 
the  Plaster  of  the  Mummy  Cases,  and  the  Incrustations  which  I 
have  mentioneii,  also  protect  the  Wood  from  the  attacks  of  Insects, 
which  so  frequently  in  Europe  cause  its  destruction ;  whilst  the 
same  species  of  destruction  takes  place  in  India,  to  an  almost  in^ 
conceivable  extent,  by  the  ravages  of  the  Termites  or  White 
Ants,  whose  attacks  can  only  be  resisted  by  Glass,  Stone,  or 
Metal. 

Now  supposing  Iron  to  be  placed  under  circumstaftoes  similar 
to  those  which  have  been  mentioned,  we  have  every  reason  to 
believe,  that  it  would  last  ad  infinitum ;  for  in  a  dry  situation  we 
do  not  know  of  any  Agent  by  which  it  can  be  corroded,  and  we 
are  perfectly  certain  that  Insects  cannot  nuike  any  impression  upon 
it. — It  therefore  appears,  that  even  under  circumstances  iritoat 
favourable  to  Wood,  this  will  be  much  surpassed  in  point  of  dup> 
ation  by  Iron. 

I  shall  now  proceed  to  consider  the  effects  produced  upon 
Wood  and  Iron  when  permanently  submeiged  in  Water,  and  first 
as  to  Wood  ;  we  have  many  examples  of  Trunks  of  Trees  which 
have  been  lon^  preserved  in  the  state  of  submersion,  and  we  may 
^e  as  an  instance  the  Submarine  Forest  at  Sutton,  on  the  coast 
of  Lincolnshire,  described  in  the  Philosophical  Transactions  for 
J799,  p.  145. 

In  this  and  other  similar  instances  the  Wood  is  soKd  and  well 
preserved,  but  is  more  or  less  of  a  black  hue,  which  I  am  io- 
clined  to  attribute  to  incipient  carbonisation  produced  by  the 
action  of  water,  and  which  carbonisation  I  believe  has  contri- 
buted very  much  to  the  preservation  of  the  Wood. 

It  is  however  remarkable  that  (excepting  the  Piles  of  some 
ancient  Bridges  *)  not  any  example  occurs  of  Wood  in  a  Manu- 
Pictured  State  having  been  so  preserved,  at  least  I  do  not  recol- 
lect to  have  seen,  read,  or  heavd  of  any  such  case ;  whilst  as  t* 
Iron,  innumerable  facts  can  be  cited  to  prove  how  very  little  this 
Metal  becomes  corroded  in  similar  circumstances. 

Even  from  depths  of  the  Sea,  Anchors,  Chains,  Bolts,  Rings, 
|ind  Cannon  have  been  raised  after  the  lapse  of  many  Years,  and 


*  Also  the  Conway  Stakes. 
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tmve  been  found  in  a  more  or  less  perfect  state ;  Imt  at  these  kt% 
not  so. immediately  ^plicable  to  the  present  question  I  slMll 
pass  them  over,  and  more  particuJaiiy  notice  the  effects  produced 
upon  Iron  by  long  submersion  in  the  Water  of  Lakes  and  Rivers^  __, 

It  is  well  known  that  in  the  year  1568,  when  the  young  6eoi]p 
Douglas  escaped  with  Mary  Queen  of  Scots  from  the  Castle  of 
Loehleren,  he  threw  the  Keys  of  the  Castle  into  tiie  Lake. 
These  Keys  were  accidentally  fished  up  from  the  bottom  of  the  hke 
about  five  years  ago,  and  I  have  been  informed  were  found  neariy 
or  quite  in  as  perfect  a  state  as  they  probably  had  been  when  cast 
into  the  Water. 

I  remember  to  have  seen  at  Sir  Joseph  Banks's,  about  three 
years  ago,  several  Swords  and  Daggers  which  had  been  brought  up 
from  the  bottom  of  the  Thames,  and  which  from  their  make  were 
at  least  of  the  1 5th  century. 

These  were  in  good  preservation,  very  little  corroded*  and  only 
covered  with  a  thin  coat  of  blackish  brown  rust,  which  could  easily 
have  been  removed  by  a  Cutler,  and  then  the  Weapons  would  have 
been  as  fit  for  service  as  ever. 

Even  the  slender  Spindles  or  Spikes  by  which  the  hilts  were 
connected  with  the  Pommels  remained  perfect;  but  not  the 
smallest  trace  of  the  Wood  which  probably  had  formed  the 
handles  could  be  perceived. 

Sir  Joseph  Banks  also  possessed  various  Swords,  Daggers, 
and  an  Axe  of  Steel,  avhich  were  found  with  weapons  and  utensils 
of  Bronze  in  the  bed  of  the  river  Witham  in  Lincolnshire,  wfaeh 
that  river  was  cleaned  out ^  in  1787  and  1788.  Some  of  the 
Steel  weapons  were  deemed  to  be  Saxon  or  Norman,  but  others 
as  well  as  the  Axe  appeared  to  be  decidedly  Roman.  Dr.  Pear- 
son has  given  an  account  of  them  in  the  Phil.  Trans,  for  1796 
pp.  395-r450. 

Here  again,  although  we  find  that  several  of  them,  such  ^ 
the  Sword  Fig.  1,  the  Axe  Fig.  2,  and  the'  Dagger  Fig.  4,  T^b. 
XV,  were  in  good  preservation,  y^  not  the  smallest  particle  of 
Wood  which  had  formed  the  handles  could  be  founds  and  we  may 
therefore  conclude,  from  these  and  the  other  examples  which  havi^ 
been  mentioned,  that  Iron  does  not  suffer  by  permanent  Sub- 
mersion in  Water  any  thing  like  what  might  be  expected,  but 
that  the  case  is  very  different  as  to  Wood. 

When  however  Wood  and  Iron  are  exposed  to  the  effects  of 
damp,  or  to  the  alternations  of  damp  and  occasional  comparative 
dryness,  then  it  is  that  both  most  speedily  experience  decay. 
This  peculiarly  merits  to  be  considered  as  being  more  immedi- 
ately 
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mtely  applicable  to  the  present  question,  namely,  the  comparatiff 
durability  of  Wooden  and  Iron  Coffins ;  and  althoi^  we  hate 
not  the  means  of  making  a  direct  comparison.  Iron  never  having 
been  employed  until  this  time  for  such  a  purpose,  yet  I  think  we 
may  form  a  tolerably  correct  estimate  from  the  ancient  imple- 
ments and  weapons  so  frequently  found  buried  in  the  earth  and 
in  the  tumuli  called  Barrows.  Of  course  I  only  intend  to  notice 
those  whidi  are  of  Iron  or  Steel,  but  I  may  observe,  en  passant, 
that  those  made  of  Bronze,  such  as  heads  of  Speara  and  the  Imple- 
ments called  Celts,  have  never  been  found  with  any  remaining  por- 
tion of  the  Wood  with  which  they  had  been  originally  connected. 
The  Iron  or  Steel  Weapons,  many  of  which  are  undoubtedly 
British  and  Roman,  have  been  found  under  a  great  variety  of  cir- 
cumstances, and  often  in  good  preservation. 

A  few  examples  selected  from  the  Arclueologia  will  be  sufficient 
for  my  piu'pose. 

Some  short  Roman  Swords  made  of  Steel  were  dug  up  betweea 
Spalding  and  Stamford  in  Linookishire.  Archseol.  vol.  5.  p.  115. 
Account  of  Antiquities  found  in  a  Barrow  at  Aspatria  Jf^Jm- 
berland  by  Mr.  Rooke.  Archseol.  vol.  10.  p.  112.  Amongst  these 
are  described  an  Iron  broad  Sword,  a  Dagger,  a  Bit,  and  a  Spur. 
A  Hatchet  of  Iron  found  at  Kingsholm  by  Mr.  S.  Lysons. 
Antiquities  in  Gloucestershire.    Archaool.  vol.  10.  p.  133. 

An  Iron  Dagger,  with  heads  of  Spears,  &c.  apparently  Romsn, 
and  found  by  Mr.  Gell,  near  Hopton  in  Derbyshire,  covered  with 
Stones,  in  a  situation  where  it  is  supposed  a  battle  had  taken 
place.   Archseol.  vol.  12.  p.  2. 

Various  pieces  of  Iron,  and  a  small  Iron  Chain,  found  in  the 
remains  of  a  Roman  building  at  Caer  Irun  in  Caernarvonshire  by 
Mr.  S.  Lysons.  Archaeol.  vol.  16.  pp.  130.  132. 

These  examples  are  sufficient  to  show  that  Iron  will  hst  a 
very  considerable  time,  although  exposed  in  different  situations  to 
the  alternations  of  moisture  and  dryness ;  but  this  is  not  so  in 
respect  to  Wood  :  for  in  the  innumerable  instances  whidi  miglit 
be  brought  forward  in  addition  to  the  few  which  I  have  selected, 
not  any  example  occurs  of  the  handles  of  the  Axes  and  Cdts,  of 
the  Shafts  of  the  Spears,  or  of  those  parts  made  of  Wood  whkk 
had  been  connected  with  the  Blades  of  the  Swords  and  Jhiggen, 
having  ever  been  found;  and  it  is  therefore  evident  that  tke 
Wood  in  all  these  cases  has  long  ago  p^iiriied,  whilst  malleable 
Iron,  even  in  the  disadvantageous  form  of  landnse*  liaa  outlasSsd 
the  former  for  ^es,  although  exposed  imder  dmilar  diom- 
stances. 

One 
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pue  soHtary  instance,  and  but  one,  presents  itself  to  me,  in 
"^hicfa  even  the  vestige  of  Wood  has  been  observed,  and  as  it 
seems  not  only  to  be  curious,  but  also  very  applicable,  I  shall 
here  particularly  take  notice  of  it 

Mr.  Hayman  Rooke,^  in  a  letter  to  Sir  George  Yonge,  dated 
December  5^  1790,  and  printed  in  the  10th  volume  of  the  Archae* 
ologia,  p.  378,  has  given  an  account  of  some  Roman  remains  in 
Sherwood  Forest,  and  afterwards  mentions  three  large  Tumuli 
or  Barrows  situate  in  the  Forest  about  a  mile  from  Oxton,  One 
of  which  he  opened,  and  states,  that  it  was  formed  of  fine  mould 
to  the  depth  of  seven  feet  and  a  half  from  the  top  to  a  little  bo* 
low  the  natural  soil ;  after  which  he  says,  "  We  came  to  a  kind 
of  gray  sand  mixed  with  clay  about  five  inches  thick,  some 
parts  of  which  were  moist ;  on  this  lay  an  Urn  half  full  of 
ashes,  and  covered  with  a  piece  of  coarse  baked  earth,  which 
(the  piece  of  baked  earth)  broke  when  taken  up*    On  examin- 
ing this  Urn,  to  my  great  surprise  it  appeared  to  be  Iron  cor- 
roded with  Rust.     On  one  side  and  at  the  bottom  is  a  piece 
of  Wood  which  sticks  to  the  Urn,  and  several  small  pieces 
<*  were  found  near  it,  which,  from  their  shape,  being  hollowed 
*^  out,  evidently  appeared  to  have  stuck  to  the  Urn.     I  think 
^*  there  is  great  reason  to  suppose  that  this  Urn  was  deposited 
in  the  Barrow  in  a  Wooden  Case,  which  when  it  began  to 
decay  and  get  moist  would  naturally  adhere  to  the  Iron." 
With  this  Urn  Mr.  Rooke  found  a  Sword  in  a  wooden  Scabbard, 
and  also  a  Dagger,  which  likewise  had  been  in  a  Scabbard  of 
Wood,  but  this  was  so  much  decayed  that  only  some  portions 
which  stuck  to  the  blade  could  be  distinguished.    The  Scabbard 
of  the  Sword  was  the  least  decayed,  but  when  the  Wood  tvas 
pressed,  it  mouldered  into  dust.   Mr.  Rooke  afterwards  states,  that 
with  this  Urn  and  the  Weapons  some  Glass  Beads  were  found, 
and  then  says,  '*  I  think  there  is  no  doubt  of  these  Barrows  hav- 
**  ing  been  Sepulchres  of  the  antient  Britons ;  and  I  should 
*'  suppose,  from  its  vicinity  to  this  Barrow,  the  little  inclosure 
**  above  mentioned  was  a  work  of  the  same  people.** 

**  The  Iron  Urn  is  certainly  a  very  singular  and  curious  disco- 
**  very,  and  I  should  think  not  manufactured  in  this  Island." 

The  Reverend  Mr.Whitaker  tells  us,  (Hist,  of  Manchester 
vol.  2.  p.  28.)  ''  that  it  was  late  before  any  Mines  of  Iron  were 
Opened  in  this  Island.  They  )&)>pear  to  have  been  begun  only 
a  fisw  years  before  the  descent  of  Caes^,  and  even  then  were 
'*  carried  ob  not  by  the  Britons,  but  the  Belgtfe.  To  that  period 
**  both  of  them  received  from  the  Continent  all  the  Ir6n  they 
"  had  among  them." 

"  In 


€i 

«( 
«( 
<C 
<< 


tt 
tt 


tt 
tt 


172  '^y  APPENDIX. 

*'  In  this  Traffic  (says  Mr.  Rooke)  Arms  and  Domestic  Utensib 
**  were  most  probably  imported,  and  as  the  Ghiuls  are  supposed 
**  to  have  used  Ura  Burial,  it  is  not  unlikely  that  they  shoukl 
**  export  a  few  Sepulchral  Urns  of  that  durable  Metal  to  Bri- 
**  tain ;  by  which  it  will  appear  that  the  Britons  used  that  mode 
**  of  interment  before  the  time  of  the  Romans  in  this  Island.'' 

Here  we  have  the  posiuve  fact  of  Wood  and  Iron  having  been 
buried  together  in  a  situation  not  favourable  to  the  duration  of 
either;  and  when  speaking  of  the  Wood,  it  is  quite  manifest  that 
Mr.  Rooke.  only  means  to  say  that  it  could  be  distinguished  as 
having  been  Wood,  and  not  that  it  was  Wood  in  its  perfect  state ; 
for  from  his  expressions  it  clearly  appears  to  have  been  in  that 
state  of  decay  commonly  called  Touch  Wood,  so  far  decayed  in- 
deed, that  when  it  was  pressed  it  mouldered  into  dust. 

The  Iron  also  was  much  corroded,  for  the  Sword,  which  was 
two  feet  six  inches  in  length  and  foiur  inches  broad,  when  taken 
up,  broke  into  seven  pieces ;  this  likewise  happened  to  the  Dag- 
ger ;  but  the  Urn  remained  entire,  and  was  proved  by  the  magoet 
to  have  retaiued  its  metallic  properties,  notwithstanding  the  proba- 
,  bility  that  more  than  eighteen  centuries  had  eliqwed  since  it  had 
been  buried  in  the  earth. 

From  the  various  facts  therefore  which  I  have  thus,  my  dear  sir, 

'  aubmitted  to  you,  I  feel  convinced  that  Iron,  when  buried  in  the 

earth,  is  much  more  durable  than  Wood ;  and  in  saying  this,^  I 

speak  of  wrought  iron,  but  should  cast  iron  ever  be  employed  is 

the  manufacture  of  coffins,  it  cannot  be  doubted  that  these  (brittle- 

ness  excepted)  will  in  duration  much  exceed  those  which  are  now 

made  of  that  metal  in  its  malleable  state. 

With  great  regard,  believe  me. 

Dear  Sir  William, 

Your  most  fidthfiil  and  obedient  servant, 

Chablbs  Hatchitt. 
The  lUght  Honoiurable 

Sir  William  Scott, 

&c.  &c.  &c. 


No.  2. 

Belle  Vue  House,  Chdaes, 

My  Dear  Sir,  April  23,  1821 . 

THE  timbers  of  our  men  of  war,  which  are  of  ancient 

date,  I  have  no  doubt  are  those  which,  from  their  situation  in  ^ 

ships,  have  in  a  great  measure  been  k^t  dry,  and  they  may, 

therefore,  be  regarded  as  placed  under  dieumstances  very  mnStt 

to  the  timbers  of  antient  buildings. 

The 
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The  loRg  duration  of  the  Conway  stakes,  and  of  the  piles  of  somcf 
antient  bridges  (such  as  those  of  Trajan's  Bridge  on  the  Danube) 
I  am  inclined  to  attribute  partly  to  the  quality  of  the  wood,  and 
partly  to  the  nature  of  the  soil  into  which  they  have  been  driven. 
The  comparative  duration  of  wood  (I  mean  oak  compared 
with  oak)  is  very  difierent,  not  merely  as  to  the  well  known  infe- 
I'iority  of  the  Sap  wood  to  that  which  is  called  the  Heart ;  but 
between  the  Heart  wood  of  the  same  species  of  oak  trees 
planted  in  different  soils;  and  there  is  great  reason  to  believe,  that 
the  quality  of  the  soil  is  commonly  the  cause  of  the  difference  in 
the-  quality  of  the  wood. 

In  some  places  (and  I  have  understood  that  Richmond  Park  is 
one  of  these)  the  oak  trees,  although  of  fine  growth  and  healthyt 
are  found  to  be  red-hearted,  which,  by  professional  men,  is  con* 
sidered  as  an  indication  of  very  inferior  durability ;  and  on  the  other 
hand,  the  oak  of  the  New  Forest,  and  other  places,  is  not  so,  and 
is,  therefore,  of  greater  value. 

I  need  not  remind  you  of  the  numerous  instances  which  prove 
the  effects  of  soils  on  the  vegetable  kingdom.—- The  wine  called 
Sercial,  is  very  unlike  the  other  wines  of  Madeira,  and  not  at  all 
resembling  Hock  wine;  yet  the  vines  which  produce  it  were 
carried  from  the  Hock  countries,  and  planted  in  the  island  of 
Madrira< — Cot6  Roti  would  have  been  a  very  different  wine  had 
it  been  made  firom  the  same  species  of  grapes  growing  on  the 
other  bank  of  the  Rhonew— Wemust,  however,  admit,  in  addition 
to  the  difference  of  soil,  the  conjoined  influence  of  aspect  and  of 
climate. 

A  great  difference  in  duration,  I  conceiye,  may  also  arise  from 
the  nature  of  the  soil  in  which  piles  have  been  fixed ;  for,  when 
implanted  in  a  very  firm  and  Unding  soil,  the  duration  of  the 
wood  is  likely  to  be  great,  whilst  the  contrary  may  be  expected  in 
a  porous  or  bibulous  soil.    I  have  seen  some  instances  of  thb. 

In  addition  to  these  remarks,  I  may  add  the  well  known  fisiet, 
that  timbers  which  have  been  superficially  charred,  last  much 
longer  in  the  ground  than  timbers  which  have  not  been  charred. 

I  believe,  theiefore,  that  the  quality  of  the  wood,  and  thenatuse 
of  the  soil,  have  been  the  causes  of  the  long  duration  of  those 
pieces  of  timber  or  piles,  which,  in  a  fiw  insiances^  have  been 
^  Itoid  nearly  or  quite  in  a  perfect  state. — ^Believe  me. 

Dear  Sir  William, 

Most  truly  and  fiiithfuUy  your's, 

CXAIIBS  Hatcxbtt. 
The  Be  Hon.  Sir  Wm.  ScMt, 
&c.  be.  (kc 
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decayed  bodies ;  and  presence  iu  health  by  prereutiug  ihe  nox- 
ious effluvia  which  arises  from  decomposing  bodies  polluting  iLe 
atmosphere. 

Your  petitioner  humbly  represents  to  this  Honourable  House, 
that  the  parish  of  St.  Andrew,  Hoibom.  having  refused  to  bury 
the  corpse  of  Mrs.  Gilbert  in  a  wrought  iron  coffin,  application 
was  made  to  the  Judge  of  the  Consistor}'  Court,  who  ordered  its 
burial ;  but  has  subsequently  appointed  a  fee  of  107.  extra  on  the 
interment  of  each  metal  coffin  in  that  parish. 

Your  petitioner  humbly  presumes  to  think,  that  this  fee,  which 
will  operate  so  as  nearly  to  destroy  his  invention,  is  not  proved 
necessary  by  the  evidence  of  the  Chemists,  on  whose  opinion  it 
is  professedly  grounded  —  the  only  affidavit  at  all  referring  to  t!ie 
comparative  duration  of  wood  and  iron  when  iuterrcd,  mentions 
the  probability  of  iron  coffins  lasting  three  times  as  long  as  wood. 
And,  although  this  affidavit  is  expressed  in  doubtful  languagei 
and  is  in  direct  opposition  to  the  opinions  of  eminent  practical 
Chemists,  yet  the  Judge  has  imposed  an  additional  fee  of  more 
than  eight  times  the  amount  of  the  common  fee,  or,  as  the 
supposed  prolonged  occupation  of  the  ground,  is  the  avowed  ob- 
ject of  its  imposition  (the  niini8ter*s  duties  not  being  at 'fill  in- 
creased) the  Judge  has,  in  fict,  estimated  the  diumtion  of  irte 
coffins  as  being  thirty  times  greater  than  those  made  of  wood. 

Your  petitioner  is  aware,  that  an  idea  exists  of  iron  coffins  Boon 
filling  all  the  church-yards  in  London :  But  he*  cannot  belp  «• 
pressing  surprise  at  such  an  erroneous  opinion  being  ever  cttlcr* 
tained;  as,  in  addition  to  the  well  known  deftnieiilliltty  of  thin 
plate  iron  when  buried;  should  half  the  persons  who  die  ia  London 
in  thirty  years,  supposing  its  population  a  million,  be  buried  in 
iron,  which,  attachment  to  old  habits,  and  the  fimiaed  meana  of 
the  manufacturer  must  -prevent,  still  the  ground  ocenpiod  widi 
their  coffins  annually,  would  only  amount  to  two  square  looda  and 
six  square  poles,  if  Uie  coffins  are  buried  to  the  depth  ^fomrUui 
feet;  a$  140  Mix^/eet  toffitu  onUf  ocewpf  a  cute  14  fmtMqmareu 
Far,  as  ene  six-foot  coffin .  oeatpies  onlf  u  tquare  yeni*  li,666 
coffins  buried  10  deep  will  onlff  occmpf  1,666  sqwan  yards  end 
3-5fA«,  which  If  two  square  roods  atid  5^  square  poles. 

Your  petitioner  presumes  to  think,  that  iron  ooffinaaieaet 
only  deserring  of  patronage,  aa  offisring  security  for  the  dead*  bet 
as  furnishing  employment  for  the  living,  and  aa  preaerviog  ear 
timber  for  naval  and  domestic  purpotea.  One  hundred  coftM 
weighing  fivetons,  require  115  ton  of  ironatone,  IkneaUNie^  ewl 
eoel,  wUch  coat  only  62.  lUs.  in  the  mine,  but  would  eoaitha 
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wimiiicmrer  about  2002.,  as  they  would  iuroisli  1,2M  diya' 
hbotir  at  3s.  per  day  ;  while  the  manufiMrture  of  100  wood  osf^ 
fias  would  not  occupy  \06  days. 

Your  petkioner  having  observed  how  greatly  the  puhlicjnri 
mooavcjuitnced  by  walking  funerals,  and  how  much  the  feelings  io€ 
die  mummmn  were  wounded  by  their  being  made  a  puUic  qice- 
ladb  am  so  diatreiaing  an  oocasioQ,  and  their  health  injured  by 
fcfowabienees  of  the  weafeher»  invented  a  Joint4iearM  and 
to  cewvcy  the  oorpoe  and  eight  nloanien  to  the  place  of 
a(t  such  a  moderate  expense,  as  would  enable  the  , 
to  use  this  cooTeyanoe,  for  wiiidi  your  petitioiier 
Us  lfa|estys  Royal  Letters  PMent»  in  April  1818. 
boilt  ^is  vehicle,  your  petitioner  appUed  to  the  CoaMnm- 
of  Bhckaey  Ckiaohes  for  a  licence,  which  was  rcftwed,  an 
flea  thu,  diey  were  diminishing  the  number  of  Hackney 
and  Chariflrts.  Hearing,  some  months  after  this  apyiiiis- 
that  the  number  of  hackney  coadies  and  chariots  was  auf- 
fabady  redoeod*  and  that  new  Koences  were  granting,  the  ap- 
p^lwdoB  waa  renewed  —  but  your  petitioner  was  taformad,  that 
aMmigh  the  Commissioners  had  intended  to  have  liceooad  inai, 
yat,  in  oonaequence  of  the  proprietors  of  mourning  ooaclMa 
figainst  him^  they  should  not  graut  a  licence.  The 
of  the  Treasury  were  appealed  to  ;  but  they 
imerfering..  The  proprietors  of  mourning  coachea, 
that  tiMy  had  succeeded  in  preventing  my  obtaining  a 
Biland  into  a  combination  not  to  let  ine  hire  any  of  the' 
ooaeheacastomarily  used,  nor  could  your  petitioner  hire 
any  i»  Ma  own  aaase  until  he  had  indksted  them  for  a  conapimey. 
Tour  patilinatii  humbly  aubmila  to  this  Honourable  House,  that 
lUs  deaial  of  a  lieenoe  waa  a  great  personal  injury,  as  he  had  in- 
canad  onasiderablfi  eipenees  in  building  the  Joint-hearse  and 
caaeht  bvyiag  haties,  tiddng  out  a  post-horse  licence,  &c.  &c.,  and 
hf  piaviMHiug  Ua  performing  a  contract  made  with  the  parish  of 
BL  Martinis  in  the  Fields,  to  carry  their  dead  for  interment  to 
Town.  Huit  this  suppression  of  his  invention  is  an 
10  the  lower  classes,  who  absolutely  need  an  improved 
conveying  bodies  for  Interment,  especially  where  burial- 
are  dSsttmt  from  the  habitations  of  the  deceased,  and  in 
oKldrea^  ftmerals ;  among  all  ^  classes  the  dai^er  of  infection 
baii^^  aa  great  as  to  occasion  the  prohibition  of  children's  coffins 
beNg  oaniad  in  hackney  coaches.  And  that  the  revenue  mast  be 
ia|aiad  by  preventing  the  adoption  of  these  carriages,  it  behig 
that  their  utility  would  briag  them  into  general  uaewich 
II.  m 
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^^?  Dkta  in  CampbeU  v.  Ha<^iu4i«3r  f Af^ooMtllOigilteM 
Oc^,    -eeptions  •  -    cinxlioO  iioil  01  iiouod(<it>  383 

5:    Limitations  expressed^  in  an  earM#^^<tsw/)<8i JK  IF. 
\d    .r^^jifv  7§('6—  9.  '"?'■•  •a>rrJ  *noUAvi&«dO  koijjoloiuxd*!  374 

&)tii^--v«lbMariiig6:4hmi4e^^  241 

.p<;w  subsequent,  not  material  -  -  -      ib* 

Cgftsfrnky  —  possible  Effect,  to  annul  Marriage        -      -     246 

m  3  Contract 
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PJige 

Contract  —  how  fJEur  establishing  the  Forum  loci  Coniraeka  406 

.^f'  r        on  Pereonsy  «ot  Subjecto  — undl  after  they  have 

^                IdfttbeCountiV                ::              -             -  412 

^    general  QualifieatsoDft      ^          i* '              •                -  104 

■  ^  Iiiferpretation  of  Intention  fr6ni  Terms          -          -  106 

from  ethimic  Evidence  in  La^  of  Scotland        -  ib. 

presumes  a  competent  Knovrledgc  of  the  Law  of 

■^'   the  Country     '         '   .     '             -                -  61 

Costs  —  of  Wife,  pending  Suit,  allowed               -                -  205 

^  ^   Exception,  on  separate  and  jtiffitlient  Income     -        -  206 

<l^/l<e//y— Harris*  Case*^uit>et  |>aite  ux.  sustained         -  148 

^  Warings'  Case-^=8^tt/eX  parte  ux.  not  sustained 

vcf     '       •  >  ^Vlikatcimfim^fts  '       -  .  -153 
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^dftiiAolfdrfMige  Law  •  .  ».    «.  !-  ..    430 

Domici^ -^iripeQ>lf»  o^       ,  ;      -  -.       >  \     -     V€l*  405 

.r  how  ^d«peailing^<Mi  Jsieadon^    »  'i     406 

Dtt/cA  Marriage  Latv  -  .        •  .     375^  330 

requires  Consent  of  Parents  —  of  Man  under  30,  of 

WcHonan  under  25  -  -    372 

Publication  of  Banns -— Celebration  in  the 

.  Pariah  Church  -         '     ^^  -    371 

.).  with  no  Distinction  as  to  Foreigners    -    372 

IMch  Garrison  jToidji  — ^  Furnes  •      **'  -     437  et  seq. 

r  •  Marriage  by  Minister  of  Dutch  Garrison  -    *    -      ib. 


£cc/65ui«<t^a/Courl-— has  Jurisdiction  to  try  the  Marriage 

*      of  English  Subjectis,  wherever  contracted         -     -  425 

Embassadors'-^  See  Lex  Loci  .  •  ^     384-6 

Exinmination  of  Witnesses —  anciently  in  the  Presence  of  the 

■      JUdge            .            -        .            .             -          -  267 

present  Practice            -            -            -          -          -  ib. 

Secrecy  therein  now  required  —  See  Commission.       -  ib* 

'  rfc  bene  esse                -             -             -               .            .  264 
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foreign  Marriage  —  Principles  of  the  Engtisli  I#w  Uiereon       59 

to  adopt  the  Lex  Lotd     t     •  -      ib. 

Mode  of  Proof  thfiWQ       r    .        81^  442 
by  Foreign  SeAjL^Qce-o-See  Foreign 

.Sentence. 
by  Opinions  of  Ad?ocik(t9 -^  Sae  Ad- 
vocates. .      . 
ofSooUimd  -    .  *      59 

,,,  .„,  ;    ,  of  Sicily  -  ...    2(53 

ofDepmark     •        .  -    423 

of  the  Austrian  Netherlands    ib«  437 

of  Holland  .  -    371 

will  support  Biganiy,  the  Second  Marriage  being  in 

England  -  -  -  -  -416 

Foreign  Sentence^—  how  pleadable^  not  in  Bar,  but  as  Evi- 
dence of  the  Law  .  .  i.    397f41f 

Frencli  Marriage  Law —  requires  Consent   of  Parents  of 

M inorsy  Celebration  by  the  Parish  Priest,.  &c.        -    396 


1.  &  J. 

Jactiialxon  of  Marriage  —  Nature  of  such  Proceedings      -    285 

.  to  abate  a  fabe  assumption  of  name  and  relaUon        -      ib. 

may  become  a  Marriage  Suit  •  •  .     286 

Justification>  by  pleading  actual  Marriage        -  .    285 

by  pleading  Form  of  Marriage,  though  not  an 

actual  and  valid  Marriage  -         280,  286 

Eflfect  of  fraudulent  Imposition^  as  to  the  Ce- 
remony,  &c.  on  an  innocent  Party— ^ikere    288 
by  shewing  Privity,  Encouragementv  and  Per- 
misson  of  the  complaining  Party  .        •     284 

under  such  Circumstances,  the  Court  would 
.  not  proceed  further  -  •    292 

Identity  — h^  Confrontation,  how  to  be  proved         .     187>  190 

Impositions  therein  •  •        -     189 

of  Parties  alleging  Nullity,  what  required  215  &  seq. 

lllegititnacy — alleged,  to  vitiate  Consent,  not  proved        -     193 

Illegititnate  Children  —  See  Consent.  -  -     194 

See  Names. 

Impotence, 
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Impotence,  incurable  —Cause  oMliiUhy  of  Bfarriage     324, 332 
<'^    fL  other  Cause.        ,    '-  .   -  ,    /J^  T'^- 

^^*^         Exception,    on    charge  affaipst  a  rerKm„who 

'  ^  ^  AJfidavtiSf  explanatory,  an#  respopsm.  received    328 

^  Party  dtsiiilifliipd  ftfereoiT ''''"%; ^  ^      ^   -^     -  ,  332 

Inference  of  frlineties  *C  •  ^-122 

now  far  conclusive  -  -       » i  * .  ^  .-    124 

fnfrrventMm  — -  pro  interesse.  suOf    See  Fraehee.^       -  ^  i59U  137 

i^i,  .^UfiUO^  9Jb  to 

^^    whether  confined  to  PersojMf:  Rpljli^  W^^^  J<Mil4w^> 
j^.^        tion  of  thip  Ci9«yiVy  ir  :  7  :i- ::  I^IU^^^mX  ?a3Tni40fe43I 
^  ^  or  to  fixed  Domicil  ^jr,:  ^.1;^  s\i.  -*  iNJXoiP*^    >*>• 

^.  notsojidd  .     .  vA'V^^h  •         407,447 

^     Affirmaujr^^tfl^^   u,  r  K   /T  .  «v*r.f::i  tta  373,390 

^^  quaere  ^  cowcffo      ,  -  r^^t^  .>  *  tjT:)  -    391 

•|,|,*f«¥PMn8— for  Army  of  Occupation,  »,fr^lH#>ni,c  3  370 
for  Afarriage  of  B^f||f))  §9l)if^H^r^|4^;f|nce 
of  the  British  Commander    in  a  conquered 
Colony  .   j[^        .  -     378et8eq. 

Capitulation,  how  considered  •  •     ib.  379 

I  i  EmbaisadqiB  .  >*      !  •  *.u;^t  f^rvrJl    u  fcOiwVl  '»ini384;^«l# 
'VI  Chapels,  how  far  priialagea/V-..?snniii'i^lmn':j4£a   ib. 

F^ifif^^mp^.-^  *,    .^-f*  r:n  d^yhOdl}  f^ir.mUt^U  lo  w^ffifiVT  335 
c^  c-  Gipsies  -  -  mftp/J  sfnofc  nL    384 

JW*^.T.':f    :o  •iVJl^  ;oi!    b>eoqf3Jni  lodioM  ^o  drn&Vl    Jb. 
4^   Exception  from  Necessity  •    -  tioaahB^^    39I 

j^ncii --Marriage.    ;|eetMiVt1(y  ^^|f^l^^         .sdoadoiJ  ni 
vfi  i  CIllloA  reafieittAgi  tlMmol  lo  riowstti  y<J  —  a^ftn^vlft  \^\j^j|jr|| 
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Marriage  i<c(.  -  -  :;:,„;.J -.sJ,-.  ..ic>    70 

intended  to  have  been  applied,  !?^^||^|i()Ort^  4^;i5\^ 
'  Scotland '  •  -  -.     '  m    -    448 

•'     ^ow  Iw  Juri*  Gaiiwm^  ,     v  i*n  h«     Mi'pi-.*'      "    ^'^ 
'  ,'         'knd  toW^e^erinine4.bj|f,t^)^;/^  -      ib. 

Exclusive -^Second  Idamage    null,   if^^^e  is  a  ,  ^ 

former  existing                 -                .-,.,.  ^.  •<  vr*  *  ^^^ 
•    indissoluble               -  .             •     ,    i ..  -  .  ^ -.iV^,  *.3fti 

Release,  not  competehl  'to  Ibe  Arties  '        .           .  300 
whether  dandestine  or  irregular,  depends  on  the  Law 

of  the  Country           -              -           -             -  61 
Marriage  Lam  — of  Europe.    S<el|^  Foreign  Marriage— Lex 
Loci,  &c. 

founded  on  the  ancient  Canon  Law              •          ' '-'  ai 

«  Sitiihiment  superadded  in  CatholiJt  <Mnt^  ''  ""  ■      64 
'•'    Sp<msalia—de  pr«etenH  -  ^  -'^  '    '>     .      55 

'.?>/>«•  ■  Htfiauro  -         -i.'."^'     .      ib. 

Oi>K  .>::•:  not  known  to  theRoman  CMllidf '-'^"  "2'     ib. 

i««f?  amcoinaa  -    .  '."n-     *  "*^>'t'    .      66 

0-(  CouncfrdftiWif       5  -'^^  '^  ^^'w^'  ■  •'    V=- *4,>4>*,  441 

l^tToiit^^true  Names  in  Banns  required.    SeQ^Svumi'''^'^*'^  142 
,(,    Baptismal  Names — ^Vatiit^«n«f   vK^  ^i  ,:  .r|' (!">    .143 
V'.  Names  of  ill^timate  Children  not  easily  ascMXtflMid  ' 
l^i.;;;     in  some  Cases  -  -  •  -'i '  U^^  258 

^r    Name  of  Mother  interposed,  not  faUe  or  mateiFW 
i^.      Variation  -  ^--viv-Vt  .•  ai- -ip.i'.i^.-i:^    lb. 

in  Licences.    &i6;Mllii^of  Jlilbid^.     ,..    *4l«!  -  ;j^  18^ 
liTattt/y  of  Marriage — by  reason  of  fomar  ipuriage'  ^  f99,  187 
Wife  may  intervene  in  Suit  thereon»f>roiiileres«enio-  59, 137 
by  reason  of  forcible  or  fraudulent  Abduction  of  a 
Minor  by  Guardian.    See  Abduction.         -      >  -      436 

by 
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Nullihf  ^MatrUtge  •—  continue.'  Page 

'^    by  reasoD  of  Banns  in  felse  Names,  void  -         -     142 

See  fioniu/ 
'    by  reMon  of  Ijieimoe  iti  fthe Names,  nol  void        177,  184 
Exception  in  supposed  Cases  of  Fraud,  &c.        -    180 
by  reason  of  Alteration  of  the  Licence  as  to  the 

spelling  of  tlie  Nsime,  not  sustained         »        -      ib. 
by  reason  of  false  Description  of  theOualitf  of 

the  Person,  not  sustajbed  .    .  -  -     182 

by  reason  of  Minority,  and  Want  of  Coosent  of 
Parents  or  Guardians,  &c.    •  :-.        •     1 72 

Consent  subsequent,  Yto<  sufficient         -         -    241 

o. 

Office  of  the  Jwige  prcmoted^-^r  Form  of  Crimimd  Suit, 

for  contumelious  Words  during  the  Service         •       -  138 

Justification  of  Reproof  not  sustained          -   .  .    •  139 

Suspension  from  Adminislration  of  OfSce      r        -  142 

t    ^  ■■■  n  —  ii    ••■ - 

r.  ■  *  • 

Pracftce^-^itatiotf— 'Fiit  Bftnodif — Prooeedingft:  in  pcmom; 

'  ^       Mn  defiMih  of  Party  nmafipearin^-'  -  ,-       ■  '   263,  369 

'  '       E^xamltiadon  of  Wtnesses  de  bene'esse     • "-    «  -    264 

Intervention,  pro  interesse  9uo  -  *'*■-?'  '^-^  •■   -ii    137 

of'tl^ife  of  Second  l&niage^f«pel*tl^f%M'        ib. 
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Aecrtmino^ion— of  Adijltery*  siibsejuei^t  io  ttie  Inki^utton 

of  the  Suit        -        '  '     .  •        '-   "'  .  ";i\  .    298 

JBlegistration — of  foreign  Marriages,  Bapti^mS;  and  Burials 

of  British  Subjects  -  -'    '     '/.  -        -    305 

kelease — froiii  the  Marriage  Contract,  not  ooinpetent  td  tUe 

Pkrties     '  -  r  r  -   "        -    300 

^endence — ^fictitious,  transient— -How  m  constitutincr  Do- 

micil  -  -       ^     -  -  •      61. 431 

out  of  the  Parishj  cannot  be  averred  afti^r  MMriiq;e, 

under  26  Geo.  2.  ch.33.  s.  10.  -         147.  177 

not  for  incidental  Purposes,  in  a  Suit 'of  Nullity  -      ib. 
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P&ge 

RemoH  Catholic  Priests — competeut  to  admttiiBter  HQ^sh  .  ^' 

Rkual  -  t       :       -  r^     ,       \      400 

Celebration  of  Marriage  accordingly  good  .   -      ib. 

Aocordii^  to  Catholic  Bitual— ^vore  ,  >    401 

s.  .  .   .     .    ■ 

Scotch  Marriage -^VA  collected  from  Opinions  of  Advo- 
cates —See  yidvocates,  -  -  58  et  seq. 
from  Text  Writers,  and  decided  Judgments  -  81, 87,  et  seq. 
by  actual  Contract                 -                  •  -      71 
depnesenti            -            -             -             -  -      80 
defuturo  cum  copula                -                -                  -98 
Proof  as  to  coptiia,  when  essential        •        -111,116,  128 
by  Acknowledgment,  quo  animo               -  -      84 
Ceremonials  cannot  be  enforced,  but  Contract  suf- 
ficient           -           -    ■            -            -  -      82 
without  Intervention  of  a  Clergyman  cmmtrable        -      71 
but  Practice  obsolete               -             -             -      72 
Declaration  de  prasenH,  how  £Eir  subject  to  technical 

Construction  -  -  .  .      74 

Stipulatio  sponsaUHaf  so  interpreted  -  -      ib* 

Law  founded  on  the  Ancient  Canon  Law       •  .7Jt  ^1*  87 
History  connected  therewith  -      .     :    ~      71 

Judgment  of  the  House  of  Lords  so  exprea^  1    103 
Marriage  Lines  -  -  -  ,.  j      57 

CitcwokMokoes  cansUtueatf  or.  condusttie,  as  founding 

Presumptio  Juris  et  de  Jure  -  -  '77 

Marriage  of  English  Subjects  by  Episcopal  Minister 

established  1769  -  -  -    444 

Principal  Qase,  Compton  v.  Bearcroft  1769        -       -      ib. 

.  Doctrine  of  Eva8ion,or  iratff  Legu^  how  raised  -    376 

not  sustained  -  -  -  -      ib, 

^1^,     Gretna  Green  Marriages  established  -       ..,    -      98 

Principal  Case,  Grierson  v.  Grierson^  Cluuicery    •      -      99 

, ,  .  that  if  a  Woman,  under  Marriage  Contract,  is 

privy  to  a  Marriage  of  the  Man  with  another 

Woman,  she  annuls  her  own  -         129  et  seq. 

Statut€9'-^2^en.S.  c,3S. — Marriage  Contract        -      -      67 

Repealed  by  2  Edw.  6.        -        -  -         -      68 

3  &  4  Edw.  6.  c.  1 2.— Ordination— Consecration       -    400 

5  &  6 
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5  &  6  Bdir*  6.  c.  1.  s.  5.-— OrdiiuitiQii— Cottsecntion  -  400 

c  4.— Qiuurrdliog,  Bmvliog*  &c.  138 

13^at  14  Car.  2.  c«  4.-^OidiiiaftMii--'CcflMMsc^          -  400 

30  Gbt.  2.  St.  1.  c.  3.  8. 3.— Burying  in  WooUen       •  346 
II  &  12  WUL3.  C.4.  8.8,— rqMaledbjl8Geo.3.c.60. 
«id31Geo.3.  c.  32.'— Penalties  upon  Roni.Cath. 

PfWU                .                -                -               -  400 
CAnne^  c  16.   (Ifeland)  Marria^  by  Rom.  Cath. 

Priesu               -                         -            -            -  401 

12Geo.  1.  C.3.— I>o.               -               -                -  ib. 
19  Geo.  2.  c.  13.  (Ireland)  Marriage  by  Rom.  Cath. 

Priestt        ''       -                  -                  .                .  401 

26  Geo.  2.  c.  33.— Marriage  Act         -          70,  1 46,  1 80- 1 

StupAinoii.— See  O^ce            -            -             -               -  142 
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Thim  ■  Closer  and  IWes  cut  green.  Great  Tithe        -  -    306 

EzedpUon  of  Rectorial'  and .  Impropriate  Glebe,  in 

the  Occupation  of  a  Tenant,  not  established  -    308 

of  Wood,  forTuel,  notestablbhed            -  -      ib. 

V. 

fVrdieii-—  in  Suits  of  Divorce,  by  reason  of  Adultery,  long 

resisted            •            -                                     -  -       5. 

Fitf  el  modit  Process  —  See  Practice  -     263 

w. 

IFilfusflCf— Husband  and  Wife  whether  allowed  -     187 
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